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PREFACE TO THE THIRD EDITION. 


Since the publfcafcion of the last edition of this work, many new 
materials for the study of Hindu Law have been placed within 
the reach of those, who, like myself, are unable to examine the 
authorities in their original {Sanskrit. Professor Max Muller’s 
Series of the Sacred Books of the East has given us transla- 
tions of the entire texts of Apastamba, Gautama, and Vishnu, by 
Dr. Biihler and Dr. Jolly. Mr* Narayen Mandlik Baa supplied 
us with a translation of the whole of * YajnavTdbya, and a new 
rendering of the Mayukha ; while the Sarasvati Vilasa and thev 
Viramitrodaya have been rendered accessible by the labours 
Mr. Foulkes and of Golapchandra Sarkar. 

Judging from an examination of these works, I dot 
whether we need expect tp receive much more light upon t;TO?f . 
existing Hindu Law from the works of the purely legal 
They seem to me merely to reproduce with slavish fide the 



same texts of the ancient writers, and then to criticise;! 
if they were algebraic formulae, without any attempt^ show 
what relation, it any, they have to the actual life* 

When, for instance, so modern a work as the Vji^mitrodaya 
gravely discusses marriages between persons of'different castes, 
or the twelve species of sons, it is impossible to imagine that 
the author is talking of anything which refdly ^^sted iu his 
time. Yet he dilates upon all these distinction vfith as much 
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apparent faith in then* value, as would be exhibited by an 
English Lawyer in expounding tho peculiarities of a bill of 
exchange. From the extracts given by Mr. TNifrayen Mandlik, 
I imagine that the modern writers of. Western India are more 
willing to recognise realities than those of Bengal and Benares. 
Probably, much that is useful and interesting might be found 
(amid an infinity of rubbish) in the works on ceremonial law. 
But what we really want is that well informed Natives of India 
should take a law book in their hands, and tell us frankly, under 
each head, how much of tho written text is actually recognised 
and practised as the rule of every day life. The great value of 
Mr. Narayen Mandlik’s work consists in the extent to which he 
has adopted this course. His forthcoming work will be looked 
for with the greatest interest by every student of Hindu Law. 

I feel a natural timidity in entering upon the region of 
volcanic controversy which has sprung up around the works of 
Mr. J. H. kelson. It seems a pity that amid so much with 
which every olle fnust agree, there should be so much more with 
which no one can agree. When he denies that Mann* Yaj- 
r Havalkya, and the Mitakshara form the recognised guides of 
Dravidian, or even of Sudra life, one is willing to accept the 
statement. But when he goes on to assert tli/it Manu, Yaj- 
HaValkya, and the Mitakshara are themselves without authority 
ametityg Sanskrit lawyers, or have authority only among obscure 
and limited sects, one is tempted to ask what possible amount 
of evidence he would consider sufficient to establish the con- 
trary ? Can Mr. Nelson pat his finger upon any single law 
book subsequent to the probable dates of Manu and Yajnaval- 
%ya. in which those sages are not referred to, not only with 
jrespect and reverence, but with absolute submission ? If the 
Mitakshara is a Work of no authority, how does it happen that 
jpCvej SJr pGuadit elrery part of India except Bengal invariably 

cites iu support of his opinion ? Mr. Nelson’s 
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grotesque suggestion that the Mitakshara dates from the 17th 

or 18th century is dismissed by M. Barth , (Revue Critique, 

1882, p. 165 ; tte # article contains a thorough examination of 

Mr. Nelson’s views, and seems to mo to be a model of^acutoi 

candid, and courteous criticism,) one of the greatest of living 

Sanskrit scholars, with £he summary remark. “Every 

Orientalist who has read Colebrooke will answer, that if that 

admirable inquirer had found nothing better to write about the 

Mitakshara, he would not have written a line upon the subject.” 
__ • • 

His proposal that every law suijb should commence with an 
exhaustive enquiry as to the legal usages, if any, by which the 
respective parties considered they were bound, is a sly stroke of 
humour which cannot be too much admired. Coming from an 
opponent it might have been considered malicious. I iancy 
that Mr. Nelson, as a Judge, would be the first to resist the 
application of his own proposal. 

An unusual number of important decisions have been recorded 
since the publication of the last edition, and ifr wilT be seen 
that seyeral portions of this work have been re-written in conse- . 
quence. The law as to the liability of a son for his fathor’s ^ 
debts, and as to the father’s power of dealing with family pro- 
perty to liquidate such debts, seems at lastio be settling down , , 
into an intelligible, if not* a very satisfactory, shape. 
controversies arising out of the text of the Mitakshara defj^dxtg 
stridhanum .appear also to be quieted by direct decision^ and 
the conflicting view of womafs rights taken by the Bombay 
v High Court has at last been restricted and defined, and made # 
to rest upon inveterate usage, rather than upon written law. 

A single decision of the Privy Council has established the 
heritable right of female Sapindas in Bombay* £md recognised 
the all important principle* that succession under the Mitak- 
shara law is based upon propinquity, and nol upon degrees of 
religious merit. 
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I have to thank my friend, Mr. Eardley Norton, for the groat 
accuracy and caro with which these sheets have been passed 
through the press. To bis suggestion and? industry it is also 
due that every case whioh is cited carries with it a referenco 
to every report in which it has appeared. I hope this will be 
found an assistance to persons witE limited libraries. On the 
other hand I trust that uo one will miss the diaoritical marks 
which ornamented the Hindu terms in the previous edition. I 
fancy that few of my readers understood them better than I 
did, and it has even been hinted that those *who understood 
them most liked them least. * . 

JOHN D. MAYNE. 

In neb Tempi f, 

January, 1883. 
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I have endeavoured in this Work to show, not only what the 
Hindu Law is, but how it came to be what it is. Probably 
many of my professional readers may think that the latter part 
oj the enquiry is only a waste of time and trouble, and that in 
pursuing it I have added to the bulk of the volume , without 
increasing its utility. It might be sufficient to say, that I have 
aimed at writing a book which should be something different 
from a mere practitioner’s manual. 

Hindu Law has the oldest pedigree of any known system of 


jurisprudence, and even now it shows no signs of decrepitude* 
At this day it governs races of men, extending from Cashmere 
to Cape Comorin, who agree in nothing else except their submis* 
sion.to it. No time or trouble can be wasted, which is s 
in investigating the origin and development of such a sysi 
and the causes of its influence. I cannot but indulge a 
that the very parts of this Woft which seem of least va|he to 
a practising lawyer, may be read* with interest by 
never intend to ehter a Court. I also hope thattbe^ &Mne 
dis c us sions which appear to have only an antiquarian, and 
theoretical interest, may be found ’of real service, i^;hot to the 
counsel who has to win a case, at all events to the judge who 
has to decide it. 

^e great dUflculty which m^ets a d!udge is to 
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the conflicting texts which can be presented to him on almost 
■every question. This difficulty is constantly increased by the 
labours of those scholars who are yearly opening up fresh sources 
of information. The works which they have made accessible 
are, naturally, the works of the very early writers, who had 
passed into oblivion because the substance of their teaching 
was embodied in more modern treatises. Many of these early 
texts are ifi conflict # with each other, and still more are iu con- 
flict with the general bodj of law as it has been administered 


in our Courts. . 

An opinion seems to be growing up that we have been going 
all wrong ; that we have been mistaken in taking^he law from 
its more recent interpreters, apd that our only safe course is 
to revert to antiquity, and, wherever it may be necessary, fe> 
correct the Mitakshara or the Daya Bhagaby Manu, Gautama, 
or Yasishtba. Such a view omits to notice that some of these 
authors are perhaps two thousand years old, and that even the 
East does change, though slowly. The real task of the lawyer 
is not to reconcile these contradictions, which is impossible, but 
to account for them . He will best help a Judge who is pressed, 
i'<,for instance, by a text which forbids a partition, or which makes 
, ; * father the absolute despot of his family, by showing him that 


ieee tex ts were once literally trues' but that the state of society 
)il|%hich they were true has long since passed away. This has 
befcn done to a considerable extent by Dr. Mayr in his most 
Valuable work. Das Indisehe "tfirbrecht. He seems, however, 
not ta$We been acquainted with the writers of the Bengal 
E^booV4ad of course had no knowledge of the developments 
has received through nearly a century of Judicial 
tried to follow iu the eourse marked out by 
H, S. Maine in his' well-known writings. It 
to hope that I have done so with com- 
any considerable success. But I hope the 
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attempt may lead the way to criticism, which will end in the 
discovery of truth. 

Another, and completely different current of opinion, is that 
of those who think that Hindu Law, as represented in the 
Sanskrit writings, has little application to any but Brahmans, 
or those who aocept the ministrations of Brahmans, and that it 
has no bearing upon the life of the inferior castes, and of the 
non-Aryan races. This view has been put forward by Mr. 
Nelson ;in his “ View of the Hindu Law "as administered by 
the Madras High "Court. ” In much that he sayB I thoroughly 
agree with him v I quite agree with him in thinking that rules, 
founded on the religious doctrines of Brahmanism, cannot be 
properly applied to tribes who have never received those doc- 
trines, merely upon evidence £hat they are contained in a 
Sanskrit law-book. But it seems to me that the influence of 
Brahmanism upon even the Sanskrit writers has been greatly 
exaggerated, and that those parts of the Sanskrit lafir which 
are of any practical importance are mainly based upon usage, 
which in.substance, though not in detail, is common both to 
Aryan and non- Aryan tribes. Much of the present Work is 
devoted to the elucidation of this view. I also think that he 
has under-estimated the influence which the Sanskrit law has 
exercised, in moulding to its^ own model the somewhat «innilaa» 
usages even of non- Aryan races. This influence has been 
exercised throughout the whole of Southern India during the 
present century by means of tour Courts and Pandits, by 
Vakils, and officials, both judicial and revenue, almost all of 
whom till very lately were Brahmans. 

That the Dravidian races have any conscious belief that they 
are following the Mitpkshara, ( I do not at all supposes ; Nor W 
an Englishman any conscious belief that his life is guided by 
Lord Coke and Lord ,, Mansfield. But it is quite pOssible that 
these races may be trying unconsciously to foiled the oottnM* of 
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life which is adopted by the most respectable* the most intellec- 
tual, and the best educated among their neighbours. The 
result would be exactly the same as if they studied the Mitak- 
shara for themselves. That this really is the case is an opinion 
which I arrived at, after fifteen years’ acquaintance with the 
litigation of every part of the Madras Presidency, Even in 
Malabar I have witnessed continued efforts on the part of the 
natives to* cast off their own customs, and to deal with their 
property by partition, alienation, and devise, as if jt were 
governed by the ordinary Hindu Law. These efforts were 
constantly successful in the provincial Courts, J>ut were invari- 
ably foiled on appeal to the Sudder Court at Madras, the objec- 
tion being frequently taken for the first time by an English 
barrister. It so happened thal during the whole time of this 
silent revolt the Sudder Court possessed one or more Judges, 
who were thoroughly acquainted with Malabar customs, and by * 
whom crises from that district were invariably heard. Had the 
Court been. without such special experience, the process would 
probably have gone on with such rapidity, that by $his time 
every Malabar tarwad would have been broken up. The 
rev6lt would have been a revolution. 


■ 


A third class of opinion is that of the common-sense English- 
man, whose views are very ably ^presented by Mr. Cunning- 
— now a J ndge of the Bengal High Court— -in - the preface 
is recent "Digest of Hindu Law/’ He appear, to look upon, 
the entire law with a mixture of wonder and pity. He is 
amused at the absurdity of the rule which forbids an orphan 
to be adopted. He is shocked at finding that a man’s great- 
>n is his immediate heir, while the son of that great- 
's very remote heir, and his own sister is hardly an 
He thinks-every thing would be set right by a short 
i, which yould please everybody, and upon the 
the dada-es are not expected to differ. These 
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of coarse are questions for the legislator, not for the lawyer. I 
have attempted to offer materials for the discussion by showing 

® J0. 

how the rules in question originated, and how much would have 
to be removed if they were altered. The age of miracles has 
passed, and I hardly expect to see a code of Hindu Law which 
shall satisfy the trader and the agriculturist, the Punjabi and 
the Bengali, the pandits of Benares and Ramaiswaram, of 
Umritsur and of Poona. But I can easily imagine a very 
beautiful and specious code, which should produce much more 
dissatisfaction and* expense than the law as at present admin- 
istered. * . 

I cannot conclude without expressing my painful conscious- 
ness of the disadvantage under which I have laboured from my 
igporance of Sanskrit. This has made me completely dependent 
on translated works. A really satisfactory treatise on Hindu 
*Law would require its author to be equally learned as a lawyer 
and an Orientalist. Such a work could have been produced by 
Mr. Colebrooke, or by the editors of the Bombay 'Digest,' if the 
Government had not restricted the scope of their labours. 
Hitherto, unfortunately, those who have possessed the necessary 
qualifications have wanted either the inclination or the time. 
The lawyers have not been Orientalists, and the Orientalists 
have not been lawyers. Fqj* the correction of the many 
mistakes into which my ignorance has led me, I can only most 
cordially s&j,—rB!xoriare aliquie noslris ex oseibus ultor. 

•* JOHN D. MAYNE. 

Inner Temple, 

July, 1878 . 
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Piipfc 42, at end of note (e), add, For instance an agreement that illegitimate 
children should inherit as if they were legitimate. Bhaoni v. 

. Maharaj, 3 All. 738. 

M 75, at end of note (m), add, The Allahabad ifigh Court has recently held 
that this marriage form is more concubinage, and does not 
make the issue legitimate. Bhaoni v. Maharaj , 3 AH. 738. 

” 78 ^ no ^ ^ For “poovara,” read “ Pravara.” 

,, 78, note (x), add, ** 425.’* • 

,, 85, note (q), after 4 Bom. 330, add , Empress v. Umi , G Bom. 12G. 

114, note (r), last line, for “ such,” read “ each.” 

„ 118, line 2, for ■“ Sapindas,” read “ Hapinda.” 

,, 119, lino 8, after words * a widow* insert the words “who is heir to her 

husband’s estate.” 

,, at end of note (.c), add , Ramji v. Ghamau , G Bom. 498; Binkar 
• v. Ganesh, ih. 505. 

,, 121, at end of note (■*'), add , Mhalsabai v, Vithoba , 7 Bom. H. C. Appx. 
2G. 

,, ,, line 9 after the words “been the case” insert “It has been ex- 

pressly ruled in Bombay, that whether the giving in adoption 
m of an only son by his father is valid or invalid, it is at all 
events so improper that a widow, without the direct sanction 
of her husband, cannot be assumed to have authority to give 
such *a son away.” Lakshmappa v. Ramava , 12 Bom. II. C. 364; 
Soma8ekhara v. Subadramajt, G Bom. *52 4. 

„ 123, ,, 12, for “ Kanshibha,” read “ Kanstubha.” 

„ 124, note ( b), after 3 Bom. 273, add 6 Bom. 107 

„ 124, note (&), last line but one, {or when , read where . 

„ 131. at end of note (s), add , “In a later case it was considered to be 
settled that a married Brahman "might bo adopted, if he was of 
the same gotra as the ad opt or, but it was not decided whether 
the same rule applied to one of a different gotra . Where the 
person adopted was a Sudra, marriage would? in no case be a 
> bar. Lakshmappa v, Ramava , 12 Bom. H, C. 364.” 



Xii ADDENDA AND EBKATA. 

Pago 136, lino 13, before the word 1867 insert ‘ 1862 and*. 

20, after tlie words ‘ obiter dictum ’ insert, “ In 1875 the whole 
law and all the precedents npon the subject were examined by 
Westropp , C. J. It was unnecessary to decide the point, but 
the tendency of his opinion soems to have been unfavourable 
to such adoptions on principle, though they had undoubtedly 
been recognised in decided cases under the old Sudder Court. 
Lakshmappa v. Ramava, 12 Bom. H. C. 3G4.” 
at end of note (t), add, Mhalsabai v. Vithoba , 7 Bom. H. C, Appx. 26. 

,, 14G, at end of note ( h ), add , Anandrav v. Ganesh , 7 Bom. H. C. Appx. 33. 

1G(V at end of note (z), add , “Approved by Westropp, C. J., Lakshmappa 
v. itamava, 12 Bom. H. C. at p. 397.” 

1G8, at end of note (d), add , “See as to the custom of Illatom adoption 
in the Madras Presidency, Hanumantamma v. Rami JReddi, 4 
Mad. 272.” 

17G, at end of note (r), add, “ This case has since been followed by two 
decisions of the Bombay High Court, which lay down that the 
right of a widow iij the Mahratta country to adopt without the 
consent of her husband or his male relations, only exists where 
tlie estate is vested in her, solely or jointly with other widows. 
Where, by reason of her late husband having been undivided, 
his estate has vested in his coparceners, an adoption will only 
bo valid when made with the authority of the hnsband or of his 
coparceners. In other words, in such a case a widow in the 
• Mahratta country is governed by the same rules as have been 

settled in the case of widows in the Madras Presidency. Ramji v . 
Qhaman , 6 Bom. 498; (F.B.) ; Dinlcar v. Ganesh, ib. 505.” 

„ 179, at end of note (y), add, Lalcshmana v. Lakshmi Animal, 4 Mad 1G0. 

,, 181, at end of note (c), add , “ It makes no difference that the alienation by 

the widow was made in contemplation of the adoption, and would 
operate in curtailment of the adopted son’s right, provided it 
was not fraudulent, and did not exceed the powers of the widow. 
Lalcshmana v. Lalcshmi Ammal, 4 Mad. 160.” 

n 210, at ond of note ( b ), add , Ryrappan v. Kelu, 4 Mad. 150. 

,, 212, at end of note add , •As to cases where a tarwaad is split up iutc 
separate taveries, or Subdivisions, see Chalayil Kandotha v 
Chathu, 4 Mad. 169.* 

,, 212, at end of note (m), add, “ As to a member’s right of maintenance, where 
ho possesses private property ; see Elcnat v. Shungunni , 5 Mad 
71.” • 

„ 241, note (w>), after ; 8 Mad. H. C. 26/ insert, u the point, however, was 
treated as still unsettled by the Calcutta High Court in Gunge 
* *. Ajudhia, 8 Cal. 131 j S. C. 9 C. L. B. 417.” 

„ end of note (m), add, “ It would undoubtedly be otherwise if th< 
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gains more merely the result of prostitution, unaided by any 
special education. Boologam y. Swornam, 4 Mad. 830.” 

Pago 251, at end of note (/), add, Muttu Vaduganadha v. Dorasinga, 8 Mad. 300 ; 

S. C. 8. 1. A. 90 ; Naraganti v. Venkatachalapati, 4 Mad. 259. 

„ 258, at end of note (g), add , Lakshman v. Jamnabai, 6 Bom. 225, 

„ 282, at end of note (c), add , Sadashiv v. Dinkar , 6 Bom. 520 ; Ramphul 
v. Deg Nai'ain, 8 Cal. 517 ; S. C. 10 0, L. R. 489 ; VelUyammal v. 
Katha Chetti, 5 Mad. 61. 

„ 282, at end of not© (d), add , See contra , Phul Chand v. Man Sing , 4 All. 309. 

,, 283, at end of note (7i), add , kt but see Ramphul v. Deg Narain , 8 Cal. 517 ; 

S. C. 10. C. L. R. 489 ; Armugam v. Sabapathi , 5 Mad. 12.” 

„ 288, at end of note {q) t add , “ The self-acquired property of a fnember of a 
Malabar tarwaad , which, not being disposed of during the life 
of the acquirer, lapses at his* death into the property of the 
tarwaad , retains its quality as separate property to the extent of 
being assets in the hands of the tarwaad for the payment of his 
separate debts. Ryrappan v. Kelu, 4 Mad. 150.” 

„ 294, at end of note (fc), add, Bailur v. Lakshmana , 4 Mad. 302. 

„ 320, at end of note (e), add, Phul Qhand v. Man. Singh, 4 All. 309. 

„ 322, at end of note (i), add, Ramphul v. Deg Narain, 8 Cal. 517 ; S. C. 10 
C. L. R. 489 ; Armugam v . Sabapathi, 5 Mad. 12. 

’ ,, 322, at end of note (2), add, Subramaniyayyan v. Subramaniyayyan, 6 Mad. 

125 j Chokalinga v. Subbaraya, ib . 133 5 Maruti v. Lilachand, 
6 Bom. 564. 

„ 356, at end of note (d), add, “ This case has, however, been over-ruled by a 
Pull Bench decision, which lays down that delivery of posses- 
• sion is not under Hindu Law necessary to complete the title 
of a purchaser of land for value. Narain v. Dataram, 8 Cal. 
697; S. C. 10 C. L. R. 241.” 

„ 359, at end of note ( k ), add , Vasudeva v. Narasarnma, 5 Mad. 6. 

,, 362, at end of note (z), add, “See too Baisuraj v. Dalpatram, 6 Bom. 380 ; 

# Vasudev v. Tatia , ib. 387 ; Bapuji v. Satyabhamabai, ib. 490.” 

„ 391, at end of § 356, add, “ Where no intermediate estate was interposed, 
he could not postpone their period of full enjoyment of pro- 
perty by reference to any other event, Bueh as the falling in of 
other estates, or the termination of other interests. Callynath 
v. Chundernath, 8 Cal. 878 5 S. C. 10 C. L. R. 207. 

„ 392, note {h), for the sentence at the end of this note, substitute u over-ruled, 
8 Cal. 637. 

„ 896, (old ed.), at end of note (r), add, Sham Lai v. Banna, 4 All. 896. 

„ 404, note (u), after 5 Bom. 393 in last lixfe but one, insert. Collector of Thana 

v. Bari , 6 Bom. 546. 

„ 405, note (*), after 22 Suth. 437, add, Mancharam y. Transhankar, 6 Bom. 
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Pago 406, at end of § 364, add, u It has, however, been helcKn Bombay that there 
is no objection to an alienation of a religions office, made in favour 
of a person standing in the line of succession, and not disquali- 
fied by personal unfitness. Such an alienation is in fact little 
more than a renunciation of tho right to hold the office (8ita- 
, rqgpbhat v. Sitaram , 6 Bom. H. C. (A. C. J.) 260; Af ancharam v. 

Pranshankar , 6 Bom. 298). But, I imagine, that even in such a 
case, the Court might refuse to ratify the transaction, if it ap- 
peared to have been actuated by improper motives.*' 

„ p at end of note (d), add, Narasimma v. Anantha 4. Mad. 391. 

„ 406, at end of note (d), add, “ A long lease is equally forbidden. Ayancheri 

« v. Acholathil , 5 Mad. 89.” 

9 ) 409, at end of no£o (g), add, “ It has been lately held that, in the absence 
of evidence as tp the origin of the purchase money, there is no 
presumption either way as to whether property purchased in 
the name of a Hindu wife was her husband's property or her 
own. Chowdrani v. Tariny, 8 Cal. 645 ; disapproving of Bindoo 
v. Pearce, 6 Suth. 312. But, I imagine, it could hardly be said 
there was an absence of evidence as to the origin of the purchase 
money, unless there Was evidence that both wife and husband 
possessed funds from which the purchase might have been 
made.” 


»> 
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448, at end of note (y), add , 
451, „ (i), „ 


^ Damoodhur v. Senabutty , 8 Cal. 517. 


483, in last line but one of table of B&ndhus No. II, after u Grandson D. K.,” 
. add, (e) ; and in a foot note (e), add, Ratna v. Pormappa, 5 Mad. 
69. 


,, 485, at end of note ( k ), add, Ratna v. Ponnappa, 5 Mad. 69. * 

„ 616, note (a), second line, after 7 Cal. 198, insert, “ Badri v. Bhugioat, 

8 Cal. 649; S. C. 11 C. h+R. 186 ” 

» » at end of »ote (d), add, a step-sister is admittedly not an heir. 

Kumara v. Viravia, 6 Mad? 29. 

,, 545, at end of note (e), add , In Gnzerat the father is preferred \o tho 

mother, on the authority of the Mayukha : Khodabai v. Bahdar 
6 Bom. 541. ' 



CHAPTER I. 


ON THE NATURE AND ORIGIN OP HINDU LAW. 

. * 

§ 1. . Until very lately, writers upon Hindu Law have as- 
sumed, not only that it was recorded exclusively in the Sans- 
krit texts of the early sages, and the commentaries upon 
them, but that those sages were the actual originators and 
founders of that law. The earliest work which attracted 
European attention was that which is known as the Institutes 
of JManu. People talk of this as the legislation of Manu ; as 
if it was something which came into force on a particular 
day, like the Indian Penal Code, and wh^ derived all its 
authority from being promulgated by him. Even those who 
are aware that it never had any legislative authority, and 
that it only described what its author believed to be, or 
wished to be, the law, seem to inmgine that those rules which 
govern civil rights . among Hinous, and which we roughly 
speak of as Hindu law, are solely of Brahmanical origin. 
They admit; that conflicting customs exist, and must be res- 
pected. But these are looked on as local violations of a law 
which is of general obligation, and which ought to be uni- 
versally Observed ; as something »to be checked and put 
down, if possible, and to be apologised for, if the existence 
of the usage is proved beyond dispute. 

4 2. On the other hand, those who derived their know- 
ledge of law not from books, but from acquaintance with 
Hindus in their own homes, did not admit that the Br&hma- 
nieal lawhad any sw^.universal stray. Mr. Ellis, speaking 
of Southern India, says: "The law of the Smr^is, unless 
under various modifications, has never been theflatfr of the 
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J’amil and cognate nations” (a)- The same opinion is stated 
in equally strong terms by Dr. Burnell and by Mr. Nelson 
in recent works (6). And Sir H. § S. Maine, writing with 
special reference to the North-West of India, says: “The 
conclusion arrived at by the persons who seem to me of 
highest authority is, first y that the codified law— Manu and 
his glossators — embraced originally a much smaller body of 
usage than had been imagined, and, next, that the customary 
rules, reduced to writing, have been very greatly altered by 
Brahmanical expositors, constantly in spirit, sometimes in 
tenor. Indian law may be in fact affirmed to consist of a 
very great number local bodies of usage, and of one set of 
customs reduced to writing, pretending to a diviner authority 
than the rest, exercising consequently a great influence over 
them, and tending, if not checked, to absorb them. You 
must not understand that these bodies of custom are funda- 
mentally distinct. They*are all marked by the same general 
features, but there are considerable differences of detail” (c). 

§ 3. I believe that even those who hold to their full extent 
the opinions stated by Mr. Ellis and Mr. Nelson, would 
admit that the earliest Sanskrit writings evidence a state of 
law which, allowing for the lapse of time, is the natural 
antecedent of that which now exists. Also, that the later 
commentators describe a state of things, which, in its general 
features, though not in all its details, corresponds fairly 
enough with the broad fac&of Hindu life ; for instance, in 
reference to the condition o^fhe undivided family, the order 
of inheritance, the practice of adoption, and the like. The 
proof of the latter assertion seems to me to be ample. As 
regards Western India, we have a body of customs, which 
cover the whole gurface pf domestic law, laboriously ascer- 
tained by local inquiry, and recorded by Mr. St$eie ; whilst 
many of the most important decisions in Borrodaile’s Reports 
were also passed upon the testimony of living witnesses. 
As regards the North-West Provinces and the Punjab, we 
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(a) 2 Sira. H. L, 168. Sie the futwaah of .the pundits, 
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have similar evidence of the existing usages of Hindus proper, 

Jains, Jats, and Sikhs, in the decisions of the Courts of 
those provinces. As regards other parts of India the. evi- 
.idence is much more scanty. But it is a matter of every-day 
‘ ^experience, that where there exists a local usage opposed to 
the recognised law-books, it is unhesitatingly set up, and 
readily accepted. As for instance, the exclusion of women 
from inheritance in Sholapur, and the practice of divorce 
t and second marriages of females among the Maravers in 
J Southern India. No attempt has ever been made to admi- 
nister the law of the Mitakshara to the castes^ which follow 
the Maroomakatayem law in Malabar, and the Alya Santana 
law in Canara, because it was perfectly Veil known that their 
usages were distinct. Elsewhere that law is administered 
by native Judges, with the assistance of native pleaders, to 
native suitors, who seek for and accept it. If this law was 
not substantially in accordance wi£Ji popular feeling, it seems 
inconceivable that those who are most interested in disclosing 
the fact, should unite in a conspiracy to conceal it. That 
there is such an accordance appears to me to be borne out 
by the remarkable similarity of this law to the usages of the 
Tamil inhabitants of the north of Ceylon, as stated in the 
Thesawaleme (d). But the question remains, whether these 
usages are of Brahmanical, or of local, origin ? Whether the 
flavour of Brahmanism which pervades them is a matter of . 
substance, or of accident ? WJiere usage and Brahmanism 
differ, which is the more ancient of the two ? 

§ 4. It is evident that this question is one of the greatest Moritjrof usage 
practical importance, and is one which a judge must fre- important, 
quently, though perhaps unconsciously, answer, before he 
can decide a case. For instance, it is quite certain that reli- 
gious efficacy is the test of succession according to Brahma- 
nical principles. If, then, one of two rival claimants appears 
to be preferable in every respect except that of religious 
efficacy, the judge will have tjp determine, whether the system 
which he is administering is based on Brahmanical principles 
at all. , Bo as regards adoption., A Brahman tests its neces- 

(d) Sod ft* to tbii worV, port, § 42. # 
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sity and its validity, solely by religious .motives. If an adop- 
tion is made with an utter absence of religious necessity or 
motive, a jiidge would have to decide whether religion was 
an essential element in the transaction or not. 

. § 5. My view is, that Hindu law is based upon immemo- 
rial customs, which existed prior to and independent of 
Brahmanism. That when the Aryans penetrated into India, 
they found there a number of usages either the same as, or 
not wholly unlike, their own. That they accepted these, 
with or without modifications, rejecting only those which 
were # incapablp of being assimilated, such as polyandry, in- 
cestuous marriages, and the like. That the latter lived on 
a merely local life, While the former became incorporated 
among the customs of the ruling race. That when Brahma- 
nism arose, and the Brahman writers turned their attention 
to law, they at first simply stated the facts as they found 
them, without attaching Jo them any religious significance. 
That the religious element subsequently grew up, and en- 
twined itself with legal conceptions, and then distorted them 
in three ways. First, by attributing a pious purpose to acts 
of a purely secular nature. Secondly , by clogging those 
acts with rules and restrictions, suitable to the assumed 
pious purpose. And, Thirdly , by gradually altering the 
customs themselves, so as to further the special* objects of 
religion, or policy, favoured by Brahmanism. 

§ 6. I think it is impossible to imagine that any body of 
usage could have obtained general acceptance throughout 
India, merely because it was Inculcated by Brahman writers, 
or even because it was held by the Aryan tribes. In Srfuthern 
India, at all events, it seems clear that ^either Aryans nor 
Bahmans ever settled in sufficient numbers to produce any 
such result (e) . We knoW the tenacity with which Eastern 
races cling to their customs, unaffected by the example of those 
who live near them* We have no reason to suppose that the 
Aryans in Ihdia ever attempted to force their images upon the 
conquered races, or that they could have succeeded in doing 
if they had tried. The Brahman treatkos themselves nega- 
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tive any «uch idea. There is not an atom of dogmatism, or 
controversy, among the old Sutra writers. They appear to 
be simply recording the usages they observed, and occasion- 
ally stop to remark that the practices of some districts, or the 
opinions of other persons are different (/). The greater part 
of Mann is exclusively addressed to Brahmans, but he takes 
pains to point out that the laws and customs of districts, 
classes, and even of families ought to be observed (g). Example 
and influence, coupled with the general progress of society, 
have largely modified ancient Usages ; but a wholesale sub- 
stitution of one set of usages for another appears to me to 
be equally opposed, to philosophy and to facts. 

§ 7. The most distinctive features of the Hindu law are 
! the undivided family system, the order of succession, and the 
! practice of adoption. The two latter are at present thoroughly 
| saturated with Brahmanism. Its influence upon the family 
has only been exerted for the purpose of breaking it up. But 
in all cases, I think it will be satisfactorily shown, that Brah- 
manism has had nothing whatever to do with the early history 
of those branches of the law; that these existed independently 
of Brahmanism, or even of Aryanism ; and that where the 
religious element has entered into, and remodelled them, 
the change in this direction has been absolutely modern. 
This view Will be developed at length in the course of the pre- 
sent work. It will be sufficient here briefly to indicate the 
nature of the argument. 

§ 8, The Joint Family is only one phase of that tendency 
to hold property in community, which, it is now proved, was 
once the ordinary mode of tenure. The attention of scholars 
was first drawn to this point by the Sclavonian Village Com- 
munities. But it is now placed bejrond doubt that joint owner- 
ship of a similar character is not limited to Sclavonian, or 
even to Aryan, races, but is to be found in every part of the 
world where men have once settled down to an agricultural 
! life (A). Inlndm suoh acorpbrate system is universally found, 
either in the shape of Village Communities, or of the simple 
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Joint Family. So far from the system owing its origin to 
Brahmanism, or even to Aryanism, its most striking instances 
are found precisely in those provinces where the Brahman and 
Aryan influence was weakest. As regards the Village Com- 
munities, the Punjab and the adjoining districts arc the 
region in which alone they flourish in their primitive vigour. 
This is the tract which the Aryans must have first traversed 
on entering India. Yet it seems to have been there that 
Brahmanism most completely failed to take root. Dr. Muir 
cites various passages from the Mahabharata which establish 
this. The inhabitants “ who dwell between the five rivers 
which are associated with the Siiidhu (Indus) as the sixth/’ 
are described as “ those impure Bahikas, who are outcasts 
from righteousness.” “ Let no Arya dwell there even for 
two days. There dwell degraded Brahmans, contemporary 
with Prajapati. They have no Veda, no Vcdic ceremony, 
nor any sacrifice.” “ Th£re a Bahika, born a Brahman, 
becomes afterwards a Kshatriya, a Vaiciya, or a Sudra, and 
oventually a barber. And again the barber becomes a Brah- 
man. And once again the Brahman there is born a slave. 
One Brahman alone is born in a family. The other brothers 
act as they will without restraint” (?). And they retain 
this character to the present day, as we shall see that with 
them the religious element has nover entered into thoir 
secular law. Next to the Punjab the strongest traces of the 
Village Community are found among the Dravidian races of 
the South. Similarly as regards the Joint Family. It still 
flourishes in its purest form, not only undivided but indivi- 
sible, among the polyandrous castes of Malabar and Canara, 
over whom Brahmanism has never attempted to cast even 
the hem of its garment. Next to them, probably, the strictest 
survival of the undivided family is to be found in Northern 
Ceylon, among the Tamil emigrants from the South of India. 

It is only when the family system begins to break up that 
we can trace the influence of Brahmanism, and then the break 
up proceeds in the direct ratio of that influence^). 

Wtori- § 9. The case of inheritance is even more strongly in favour 


(«) Huir.fe. T.,U. 482. 


(1c) See po8t, chap vii. § 304. 
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of the same view* Uhe principle that “ the right of, inheritance, 
according to Hindu law, is wholly regulated with reference to the 
spiritual benefits to be conferred on the deceased proprietor,” 
has been laid down on tile highest judicial authority as an arti- 
cle of the legal creed, which is universally true, and which 
it would be heresy to dotibt. It is strictly and absolutely 
true in Bengal. It is not so elsewhere (Z). Among the 
Hindus of the Punjab, the order of succession is determined 
by custom, and not by spiritual considerations (m) . Through- 
out the Presidency of Bombay, numerous relations, and espe- 
cially females, inherit, to whom no ingenuity can ascrifee the 
slightest' religious. merit. According to the Mitakshara, 
consanguinity in the male line is the test of heirship, not 
ligious merit. All those who follow its authority accept 
agnates to the fourteenth degree, whose religious efficacy 
is infinitesimal, in preference to cognates, such as a sister’s 
son, whose capacity for offering* sacrifices ranks very high. 

The doctrine that heirs are to ho placed in the direct order 
gf their spiritual merit, was announced for the first time by 
Jimuta Vahana, and has been expanded by his successors. 

But it rendered necessary a complete remodelling of the 
order of. succession. Cognates are now shuffled in among 
the agnates, instead of coming after them ; and the very 
definition of cognates is altered, so as to exclude those 
who are actually named as such by the Mitakshara. The 
result is a system, whose essence is Brahmanism, and whoso 
logic is faultless, but which is no more the system of early 
India, or of the rest of India, Shan the English Statute of Dis- 
tributions (n ) . In Bengal the inheritance follows the duty of 
offering sacrifices. Elsewhere the duty follows the inheritance. 

§ 10. The taw of adoption has been even more successfully Law of adoption, 
appropriated by the Brahmans, 2nd in this instance they have 
almost succeeded in blotting out all trace of a usage existing 
previous to their own. There can be no doubt that among 
those Aryan races who have practised ancestor-worship, the 


~ ; * 

(0 Thiswas long since pointed out by Professor Wilson. See his Works, ▼. 
14 . Bir H. S. Marne has also had the hardihood to hint a disbelief of the doc* 
trine. Village Communities, 53. 

Cm) Punjab Customs, 11. . „ _ , 

(ft) Am to the whole of this, see chap. xw. § 423, et seq, 
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existence of a son to' offer up the religious rites has always been 
a matter of primary importance. Where no natural-born son 
exists, a substituted son takes his place. This naturally leads 
to the practice of adoption. But apart from all religious con- 
siderations, the advantages of having a son to assist a father 
in his life, to protect him in his old age, and to step into his 
property after his death, would be equally felt, and are equally 
felt, by other races. We know that the Sudras practised adop- 
tion, for even the Brahmanical writers provide special rules 
for their case. The inhabitants of the Punjab and North 
WestiProvinces, whether Hindus proper, Jains, Jats, Sikhs, 
or even Muhammedaqs, practise adoption, without* religious 
rites, or the slightest reference to religious purposes. The 
same may be said of the Tamils in Ceylon. Even the Brah- 
manical works admit that the celebration of the name, and 
the perpetuation of the lineage, were sufficient reasons for 
affiliation , without referenda to the rescue of the adopter's 
soul from Hell. In fact some of the very earliest instances 
mentioned are of the adoption of daughters. This latter 
practice is followed to the present day by the Bheels, 
certainly from no motives of piety, and by the Tamils of 
Ceylon. There can, I think, be no doubt that if the Aryans 
brought the habit of adoption with them into India, they 
also found it there already ; and that the non- Aryan races, 
at all events, derive it from their own immemorial usage, 
and not from Brahmanical invention. There seems, also, 
every reason to believe, that eyen among the Aryan Hindus 
the importance now ascribed to adoption is comparatively 
recent. Little is to be found on the subject in the works of 
any but the most modern writers, and the majority of the 
anoient authors rank the adopted son very low among the 
subsidiary sons. The series of elaborate rules, which now 1 
limit the choice of a boy, are all the offspring of a metaphor ; 
that he must be the reflection of a son. These rules may be 
appropriate enough to a system which requires the fiction of 
actual sonship for the proper performance ofrebgious rites; 
but they have no bearing whatever upon affiliation, which 
ol 3 i ect view, and, as we shall find, they are 
i» many parts of India where the practice of 
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adoption is strongly rooted. Yet the Brahmans have created 
the belief, that every adoption is intended to rescue the soul 
of a progenitor from Put, and that it must be judged of solely 
by its tendency to do so. And our tribunals gravely weigh 
the amount of religious conviction present to the minds 
of persons, not one of whom probably connects the idea of 
religion with the act of adoption, more than with that of 
procreation (o). 

§11. If I am right in the above views, it would follow that 
races who are Hindu by name, or even Hindu by religion (p), 
are not necessarily governed by any of the written treatises on 
law, which are founded upon, and developed from, the Smritis . 
Their usages may be very similar, but may be based on prin- 
ciples so different as to make the developments wholly inap- 
plicable. Possibly all Brahmans, however doubtful their 
pedigree, may be precluded) by a sort of estoppel, from denying 
the authority of the Brahmanical writings which are current in 
their district (g). But there can be no pretence for any such 
estoppel with regard to persons who are not only not Brahmans, 
but not Aryans. In one instance, a very learned judge, after 
discussing a question of inheritance among Tamil litigants, on 
the most technical principles of Sanskrit law, wound up his 
judgment by saying, “ I must be allowed to add that I feel the 
grotesque absurdity of applying to these Mar avers the doctrine 
of Hindu Law. It would be just as reasonable to give them 
the benefit of the Feudal Law of real property. At this late 
day it is however impossible to act upon one's consciousness of 
the absurdity" (r). I must own I cannot see the impossibility. 
In Northern and Western India, tho Courts have never con- 
sidered themselves bound to apply these principles to sects who 
did not profess submission to the Synritis . » In the case of the 
Jams, for instance, research has established that their usages, 
while closely resembling those of orthodox Hinduism, diverge 


(o) Mann give* a preference to the eldest son, on the ground that he alone 
hai UTKeSSi Cm a sense of duty, ix. § 10% 107. See this subject die- 

m _ 1 l- A. . v _ aa _no 


tante Whitechapel. 

fei See Qopalayym v. __ 
(?) Holloway^ l, Muttu, 


t faceBi who Are called Hindus,, ere v»w«n*ww 
i indifferent to Vishnu and Siva, as are the i 

\ghv$aiiayyan t 7 Mad. H. 0.265.; * 

'into, v, Vorasinga, 0 Mad, H. C. 841, 


Limited applica- 
bility of Sanskrit 
law, 
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exactly where they might be expected to do, from being based 
on secular, and not on religious, principles (s). The Bengal 
Court, as might be anticipated, is less tolerant of heresy. But 
it is certainly rather startling to find it assumed as a matter 1 of 
course that the natives of Assam, the rudest of our provinces, 
are governed by the Hindu law as modified by Jimuta Va- 
hana (<). It would be curious to enquire whether there was 
any reason whatever for this belief, except the fact that appeals 
lay to the High Court of Bengal. It is a singular and sugges- 
tive circumstance that the Oriya chieftains of Orissa and 
G&njam, who are identical in origin, language and religion, 
are supposed to follow different systems *of law ; the system 
ascribed to each being precisely that which is most familiar 
to the Courts to which they are judicially subject (u). 

§ 12. On the other hand, while I think that Brahmanical 
law has been principally founded on non-Brahmanical customs, 
so I have little doubt that those customs have been largely 
modified and supplemented by that law. Where two sets of 
usage, not wholly reconcilable, are found side by Bide, that 
which claims a divine origin has a great advantage in the 
struggle for existence over the other {v). Further, a more 
highly developed Bystem of law has always a tendency to sup- 
plant one which is less developed. A very little law satisfies 
the wants of rude communities. As they advance in civiliza- 
tion, and new causes of dispute arise, they feel the necessity for 
new rules. If they have none of their own, they naturally 
borrow from their neighbours. Where evidence of custom 
is being given, it is not uncommon to find a native saying, 
“We observe our own rules. In a case where there is no 
rule we ask the pundits.” Of course the pundit, with much 
complacency, produces fiqpm his Sbasters ah answer which 
solves the difficulty. This is first adopted on his authority, and 
then becomes an accretion to the body of village usage. This 


(<) Bebia ▼. Qobindq Deb, 16 Both., 42 j S. 0. 11 B. L. R., 181. 

8eo a* to Oriwm, toot 0 to BUhewpirea Soogmda, 1 & D, 87 (49, 51). 

; Sf ® & fst 

gwa, m B^hmadfw v. Sro^o Xwfcoro, 8 7. A, 754; & G. 1 2 Cad, 60; 8* 0. 
Cott.52. 
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process would, of course, be aided by the influence which the 
Brahmans always carry with them, by means of their intellec- 
tual superiority. It must have gone on with great rapidity 
during the last century, when so inany disputes were refer- 
red to .the decision of our Courts, and settled in those Courts 
solely in accordance with the opinions of the pundits ( w ) . 

§ 13. The practical result of this discussion, so far as it 
may turn out to be well founded, seems to be — First , that we 
should be very careful before we apply all the so-called 
Hindu Law to all the so-called Hindus. Secondly , that in 
considering the applicability of that law, we* should not be 
too strongly influenced by an undoubted similarity of usage. 
Thirdly , that we should be prepared to find that rules, such 
as rules of inheritance, adoption, and the like, may have been 
accepted from the Brahmans by classes of persons who never 
accepted the principles, or motives, from which these rules 
originally sprung ; and, therefore, lastly, that we should not 
rashly infer that a usage which leads to necessary develop- 
ments, when practised by Brahmans, will lead to the same 
developments when practised by alien races. It will not 
do so, unless they have adopted the principle as well as 
the practice. Without both, the usage is merely a branch 
severed from the trunk. The sap is wanting, which can 
alone produce growth. 


Practical infer- 
ences. 


(u>) See post, § 38. 



CHAPTER II. 


THE SOUBCE8 OF HINDU LAW. 

1. The Smritis, § 15. | 3. Schools of Law , § S3. 

2. The Commentators, § 25. * I 4. Judicial "Decisions, $88. 

§ 14. I propose in this chapter to examine the sources of 
Hindu Law, so far as they are to be found in the writings of 
the early Sanskrit sages and their commentators. A general 
reference to the accessible authorities on this branch of the 
subject is given below (a). I have not thought it necessary 
to give special references, unless where the statement in the 
text was still a matter of controversy ; nor have I attempted 
to make a show of learning, which I do not possess, by refer- 
ring at length to the works of Hindu writers of whom I know 
nothing but their names. Under this branch of the subject I 
shall offer some observations upon those differences of opi- 
nion which are generally spoken of as constituting various 
** schools of law.” I shall conclude by making some remarks 
upon the influence which our judicial system has exercised 
upon the natural development? of Hindu Law. The import- 
ant subject of Custom will be reserved for the next chapter. 

§ 1 5. I. The Smritis. — The great difficulty which meets us 
in the study of Hindu Law, is to ascertain the date to Which 
any particular statement should be referred. Chronology 


(ct) See M. Muller's Ancient Sanskrit Literature ; Dr. Buhlor’s Introduction 
to the Digest of Hindu Law by West and Buhler j Oolebrooke'a'Prefaces to the 
Daya Shaga and the Digest, and his note, 1 Stra. H. L. 816 $ the Preface to 
Syr Thomas Strange’s Hindu Law ; Dr. Burnell’s Prefaces to his translations 
of the D&ya Vibhaga and Yaradrojan, and the introduction to the first volume 
of Motley’s Digest ; Stenzler’s Preface to his translation of Yajnavalkya j Dr. 
Jolly's Preface to Narada ; Mayr, Ind. ErbreohtJ 1 — 10, where the conclusions 
of Professor H. Miiller and Dr. Btihler are adopted j Professor Monier William's 
Wisdom. N. Mandlik. Introduction and append!* L Dr. Bfihler’s 
» tp Apagtaml a and Gautama. Dr. Jolly’s Preface to Yifchnu. Vols. II. 
1, Peered Books of the Ea it* 
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has absolutely no existence among Hindu writers. They deal Chronology non. 
in a vast, general, way with cycles of fabulous length, which, exwfcent# 
of course, have no relation to anything real. It is impossible 
to ascertain when the earliest sages lived, or whether they 
ever lived. Most of the recorded names are probably purely 
mythical. Tradition is of no value when it has a fable for 
its source. Names of indefinite antiquity are assumed by 
comparatively recent writers, or editors, or collectors, of 
texts. Even when we can ascertain the sequence of certain 
works, it is unsafe to assume that any statement of law re- 
presented an existing fact. To a Hindu writer every sacred 
text is equally true. • Maxims which have long since ceased 
to correspond with actual life are reproduced, either without 
comment, or with non-natural interpretation. Extinct usages 
are detailed without a suggestion that they are extinct, from 
an idea that it is sacrilegious to omit anything that has once 
found a place in Holy Writ. In*short we have exactly the 
same difficulty in dealing with our materials as a paleonto- 
logist would find, if all the archaic organisms which he com- 
pares had been discovered, not reposing in their successive 
strata, but jumbled together in a museum. 

§ 16. The two great categories of primeval authority are Srutf and 
the Sruti and the Smriti. TKe Sruti is that which was seen awnU ' 
or perceived, in a revelation, and includes the four Yedas. 

The Smriti is the recollection handed down by the Rishis, or 
sages of antiquity (6). The former is of divine, the latter of 
human, origin. Where the twq conflict, if such a conflict is 
conceivable, the latter must give away. Practically, how- 
ever, the Sruti has little, or no, legal value. It contains no 
statements of law, as such, though its statements of facts are 
occasionally referred to as conclusive evidence of a legal 
usage. Rules, as distinct from instances, of conduct are for 
the first time embodied in the Smriti . The Smriti , again, 
are found on examination to fall under two heads, viz., works 
written in prose, or in prose * and verse mixed, and works 
written wholly in verse. The latter cfass of writings, being 
fuller and clearer, ard generally ineant when the term Smriti 


(*) Maim, ii, §9, 10. 
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is used, but it properly includes both classes. To Professor 
Max Miiller we owe the important generalisation, that the 
former, as a rule, are older than the latter. His views may 
be summarised as follows (c). 

§ 17. The first duty of a Brahman was to study the Vedas. 
These were orally transmitted for many ages before they 
were committed to writing, and orally taught, as they are 
even at the present time (d). Naturally many various 
versions of the same Veda arose, and sects, or schools, were 
formed, headed by distinguished teachers who taught from 
these various versions. To facilitate their teaching they 
framed Sutras or strings of rules, chiefly in prOse, which 
formed rather a memoria technica by which the substance of 
the oral lessons might be recalled, than a regular treatise on 
the subject. Every department of the Vedas had its own 
Sutras . Those which related to the rules of practical life, or 
law, were known as the Ifharma- Sutras , and these last again 
were as varied as the sects, or Char anas, from which they 
originated, and bore the names of the teachers by whom they 
were actually composed, or whose views they were supposed 
to embody. Thus the Dharma- Sutras which bear the name 
of Apastamba, Baudhayana, Gautama and the like, contain 
the substance of the rules of law imparted in the Oharanas , 
which recognized those teachers as their heads, or which had 
adopted those names. Works of this class are known to 
have existed more than two hundred years before our era* 
Professor Max Muller placeg the Sutra period roughly as 
ranging from b.c. 600*200. But the composition ^>f these 
works may have continued longer, and it cannot be asserted 
of any particular Sutra now in existence that it is of the age 
above specified* m * 

§ 18. The J)harmarSutras which bear the names of Apas* 
tombs, Gautama, and Vishnu have been translated, the for: 
mer two by Dr* Bfijder and the latter by Dr. Jolly (a). 
Portions of the Sutras of Baudhayana and Vasishtha have. 



Us Hr. Mortor* 1 M, Big, Introd. iS6j A. S. hit., pp. 
t W* t B. lot rod. IS. ■ 

ut ; lB * *“• 
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also been translated by Dr. Btihler, and will be found in 
West and Bauer’s Digest, pp. 583 and 544. Texts from 
each of these collections are also found in Colebrooke’s 
Digest. As to their relative antiquity, Dr. Biihler considers f 
Gautama to be the oldest of all, while Baudhayana is older’, 
than Apastamba. He and Dr. J oily agree in thinking that 
the Vishnn-Sutra in its present form has been recast with 
additions by those who, ignorant of its origin, wished to 
attribute it to the God Vishnu. Dr. Jolly, however, points 
out that much of the work, both in style and substance, 
bears the mark of extreme antiquity, and that ‘portions of it 
appear to'have been borrowed by Vasishtha, and perhaps 
even by Baudhayana. Its general characteristic is its dose 
similarity to the Code of Manu. Both originated from 
schools which studied the Black — Yajur — Veda. Harita, 

U?anas, Ka$yapa, and Qankha, all of whom are quoted in 
Colebrooke’s Digest and by the Commentators, are also of 
the Sutra period (/). 

.§ 19. The Dharma-Sastras, which are wholly in verse, Pro- Dharma-8a$tm» 
fessor Max Muller considers to be merely metrical versions of more 

previously-existing Dharma-Sutras. Dr.BiiMer, after point- 
ing out “that almost in every branch of Hindu science, where 
we find text books in prose and in verse, the latter are only 
recent redactions of works of the former class,” proceeds to 
say, "This view may be supported by some other general rear 
sonB. Firstly, if we take off the above-mentioned Introduc- 
tions, the contents of the poetical Dharma-Sastras agree 
entirely with those of the Dharma- Sutras, whilst the arrange- 
ment of the subject-matter differs only slightly, not more than 
the Dharma-Sutras differ amongst each other. Secondly, the 
language of the 'poetical Dharma-Sutras and DharmarSastras 
is nearly the same. Both show arohaic forms, and in many 
instances the same. Thirdly, the poetical Dharma-Sastras 
contain many of the Slokas or Gathas given in the Dharma- 
Sutras, and some in an apparently modified form. Instances 
of the former kind are exceedingly numerous. A comparison 
of the Gathas from Vasishtha, Baudhayana, Apastamba and 

? (/) Dr, Jolly, Preface to VMmn. Wert and Bolder Dig*30-M. 
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Hiranyakesin with the Manu Smriti, shows that more than ft 
hundred of the former are incorporated in the latter.” Arid 
he goes on to point out other instances in which passages of 
Mann are only modernised versions of passages now existing 
in Vasishtha’s Sutra. In one case Mann (viii. § 140) quotes 
Vasishtha on a question of lawful interest, and the passage so 
quoted is still extant in the Sutras of that author. The result - 
in Dr. Biihler’s opinion is that " it would seem probable that 
Dharma-Sastras, like that ascribed to Manu and Yajnavalkya, 
are versifications of older Sutras, though they, in their turn, 
may be older than some of the Sutra works which have come 
down to our times” (<7). A third work of a similar class is 
that known by the name of Narada. All of these are now 
accessible to English readers (h). As to relative age they rank 
in the order in whioh they are named. Their actual age is a 
matter upon which even proximate certainty is unattainable. 

§ 20. The Code of Manu has always been treated by Hindu 
sages and commentators, from the earliest times, as being of 
paramount authority ; an opinion, however, which doeB not 
prevent them from treating it as obsolete whenever occasion 
requires (i) . No better proof could be given of its antiquity. 
Whether it gained its reputation from its intrinsic merits, or 
from its alleged sacred origin ; or whether its sacred origin’ 
was ascribed to it in consequence of its age and reputation, we 
cannot determine. The personality of its author, as described 
in the work itself, is upon its face mythical. The sages im- 
plore Manu to inform them of the sacred laws, and he, after 
relating his own birth from Brahma, and giving an awy mnt of 
the creation of the world, states that he received the Code fr am 
Brahma, and communicated it to the ten sages, and requests 
Bhrigu, one of theten, to jepeat it to the other nine, who had 
apparently forgotten it. The rest of the work is then admit * 




TBS SMBITIS. 


tedly recited, not lay Manu but by Bhrigu (k). Mann, tbe 
ancestor o£ mankind, was not an individual, but simply tbe 
impersonal and representative man. What is certain is, that 
among the Brahmanical schools was one known as the School 
of the Manavas, and that they used as their text for teaching 
a series of Sutras, entitled the Manava- Sutras. The Dharma* 

Sutras of this series are unfortunately lost, but it may be sup* 
posed that they were the concentrated essence from which 
the Manava Dharma- Sastras were distilled. Whether the 
sect took its name from a real teacher called Manu, or from 
the mythical being, cannot now be known (l)/ 

§ 21. The age of the work in its present form is placed by Hi* age. 
Sir W. Jones at 1280 b.c. ; by Schlegel at about 1000 b.c. ; 
by Mr. Elphinstone at about 900 b.c. ; and by Professor M. 
Williams at about the 5th century b.c., (m). Professor Max 
Muller would apparently place it as a post-Yedic work, at a 
date not earlier than 200 b.c., (n) . # One of his reasons for this 
view, viz,, that the continuous slokas in which it is written did 
not come into use until after that, date, has been shown not to 
be beyond doubt, as Professor Groldstucker has established 
their existence at an earlier period (o) . Dr. Biihler, however, 
points out that it is idle to discuss the date at which the work 
was originally composed, when it is evident that what we now 
possess has been repeatedly remodelled from its original form. 

The introduction to Narada states that the work of Manu Various ve 
originally consisted of 1,000 chapters and 100,000 slokas. 

Narada abridged it to 12,00ft slokas, and Sumati again 
reduced, it to 4,000. The treatise which we possess must be a 
third abridgment, as it only extends to 2,685. We also find 
a Vriddha, or old, Manu quoted, as well as a Brihcmt , or great, 

Manu. Further, while the existing M&nu quotes from Yasishta 
a rule which is actually found in his treatise, Yasishta in turn 
quotes from Manu verses, two of which are found still, and two 


(Is) Manu, 1. § 1 — 60, US, iii, f IS, viii. § 204, xii, § X. This fiction of recital 
by an early sage is a sort of common form m Hindu works of no great antiquity. 
W. A B. Introd. 24, * 

t A. S. Lit. 532 j 1 M. pig. Introd* 197 ; W. & B. Introd. 27 ; Ind. 

,m * 

Ind. Wisd. 215 ; JSlphiustone, 227 ; Stems., Pref. to Yajnavalkya, 10. 

A. S. Lit. 01, 244. 

W, A 3. Introd. 24 
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of which are not found, one of these latter being in a metre 
unknown to our Manu. Obviously, the interval between the 
Manu quoted by Vasishta, and the Manu who quotes Vasishta, 
must be very considerable. Further, Uaudhayana quotes Manu 
for a proposition exactly the reverse of that now stated by him 
(ix. § 89). Even in a work so late as the 6th century A.D., 
verses are cited from Manu which can only be found in partin 
the existing work (p) . The same fact would be apparent, as 
a matter of internal evidence, from the contradictions in the 
code itself. For instance, it is impossible to reconcile the 
precepts as to eating flesh meat (q), or as to the second mar- 
riage of women (r). Even as regards .men, some passages 
seem to indicate that a man could not marry again during 
the life of his first wife, while in others second marriages are 
expressly recognized and regulated (s). So the texts which 
refer to the marriage of a Brahman with a Sudra woman 
(t), and to the proereatioi? of children upon a widow for the 
benefit of the husband (u), are evidently of different periods. 

§ 22. Next to Manu in date and authority is Yajnavalkya. 
No Sutras corresponding to it have been discovered, and the 
work is considered by Professor Stenzler to have been founded 
on that of Manu. It has been the subject of numerous com- 
mentaries, the most celebrated of which is the Mitakshara, and 
is practically the starting point of Hindu law for those pro- 
vinces which are governed by the latter. Of the actual author 
nothing is known. A Yajnavalkya is mentioned as the person 
who received the White Yajar Yeda from the Sun, and this 
mythical personage is apparently put forward as the author of 
the law-book. Of course the two works are widely distant in 
point of time, but Dr. Biihler is disposed to think, that the 
Dharma- Sastras, known fcy the name of Yajnavalkya,. may 
have been based on Sntras which proceeded; from the school 
which followed the Yedic author, or perhaps even from that 
author himself (t>) . This, of course, is mere conjecture. As in 



^ .ire, m. 

. ... 101 , 102 . 

4 Manu, iii. * 18-18, ix. § 148-166, 17«, xJ^A-87; ‘ 

’ 1 *' ’ 5 156— *88, ISO; 148, 16S-18B, 1677108, 1»1, 20t. 

1, Hi. i U0# A.8 . Lit. m i W. * B. Introd,28. 
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the case of Manu, ftn “ old” and a “ great” Yajuavalkya are 
spoken of, evidencing the existence of several editions of the 
same work. Its date can only be determined approximately 
within wide limits. It is undoubtedly much later than Manu, 
as is shown by references to the worship of Ganesa and the 
planets, to the use of deeds on metal plates, and the endow- 
ment of monasteries, while other passages, speaking of bald 
heads and yellow robes, are supposed to be allusions to the 
Buddhists (to). Professor Wilson points out that “ passages 
taken from it have been found on inscriptions in every part 
of India, dated in the tenth and eleventh centuries. To have Hi® age. 
been so widely diffused, and to have then attained a general 
character as an authority, a considerable time must have 
elapsed, and the work must date therefore long prior to those 
inscriptions.” He considers that the mention of a coin. 
Kanaka, which occurs in Yajnavalkya, refers to one of the 
coins of Kanerki, and therefore establishes a date later than 
200 a.d. This inference, however, is considered by Professor 
Max Muller to be very doubtful. Passages from Yajna- 
valkya are found in the Panchatantra, which cannot be more 
modem than the end of the fifth century (x) t and it is quoted 
wholesale in the Agni Purana, which is supposed to be earlier 
than the eighth century (y). It seems therefore tolerably 
certain that the work is more than 1,400 years old, but how 
much older it is impossible to state ( z ) . 

§ 23. The last of the complete metrical Dharma-Sastras Narad*, 
which we possess is the Narada-Smriti ; part of which is to 


818, ii. § 185. 

See Stensler*s Preface, 10 ; A. S. Lit. 330. 
(a) The above conclusions are substantially the same as those arrived at by 
Mr. V. N. Mandlik, in his Introduction pp. 4S — 59. He says (p. 51) “ prom an 
examination or the Tajuavalkya Srariti and its comparison with others, I may 
roughly state that I -consider it to be later than Manu, Vaswhta, Gautama, 
Caokha, Likhita, and Harita, nearly contemporaneous with Vishnu and prior to 
Parasara and others. It does not seem to have at any one time formed the 
distinct basis of the Aryan law, like Manu, Gautama, (JJankha, Likhita, and 
Parasara t but as bearing the impress of the leading exponent of the doctrines 
of the white Yajurvada, it formed the principal guide of the fifteen Sakhas of 
that Veda. These Sakhas, as we find from the CharAna Vyaha and other autho- 
rities, have chiefly predominated*!!* the countries to the North of the Narmada.” 
At p. 40 he says” Tajuavalkya himself is only one of the numerous Srpritikars, 
and his authority outside his own Sakha is of no peculiar importance/' This 
latter statement seems inconsistent with the fact that the commentators of 
every district of India refer to, and rely on, his anthority. • 


lw) Taj.* i § 270, 271, 27 2, 284, 
(®) Wilson's Works, iv. 89. 

(v) Wilson’s Works, iii. 87* 90. 
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be found in West and Buhler ; and the ♦hole of which has 
been very recently translated by Dr. Jolly. The work, as 
usual, is ascribed to the divine sage Narada, and purports 
to have been abstracted by him froni the second abridgment 
of Manu in 4,000 slokas. It differs from Manu, however, 
in many most important respects, which are enumerated 
by Dr. Biihier and Dr. Jolly. One point of even greater 
importance than any mentioned by them, is the rank he 
gives to the adopted son. Manu places him third in the 
order of sons, and Narada places him ninth, thereby exclud- 
ing him from.the list of collateral heirs (a). It is, of course, 
possible (and I think probable) that in this respect Narada 
may be really following what was the original and genuine 
text of Manu. With this exception, if it be one, the whole 
of Narada is marked by a modern air as compared with 
Manu. Some of his rules for procedure in particular, seem 
to anticipate the English principles of special pleading (6). 
The same mode of comparison also establishes that Narada 
is more recent than Yajnavalkya. On the other hand, his 
age is so much greater than that of the Mitakshara, that he 
is not only quoted throughout that work, but quoted as one 
'« of the inspired writers. His views also appear to be of a 
more ancient character than those announced by Katyayana, 
Yrihaspati, Yama, and other Smritis referred to by the com- 
mentators. The result, according to Dr. Jolly, is, that the 
Narada-Smriti should be placed about the 5th or 6th cen- 
tury, or perhaps a little later^ that is to say, about mid-way 
between Yajnavalkya and the time when the Smritis ceased 
to be composed. No different versions of the work are ever 
quoted. 

§ 24. Of still later date # than Narada, is a* class of Smritis, 
which are described by Dr. Biihier as “ secondary redactions 
of metrical Dharma-Sastras.” Under this head he enume- 
. rates “ the various Smritis which go under the names of 
Angiras, Afcri, Daksha, Devala, Frajapati, Yama, Likhita, 
Vyasa, Sankha, Safikha Likhita, V; riddha-Satatapa. AH 
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these works are v&ry small and of little significance. That 
they are really extracts from, or modern versions of, more 
extensive treatises, and not simply forgeries, as has been 
snpposed, seems to follbw from this, that some of the verses 
quoted by the older commentators of Yajnavalkya and Manu, 
such as Vijnanesvara, are actually found in them, whilst 
they cannot be the original works which those lawyers had 
before them, because other verses quoted are not found in 
them. In the case of the Vriddha-Satatapa-Smriti, the 
author himself states in the beginning that he only gives 
an extract from the larger work” (c). Of ccfurse, the texts 
contained in these works may be very ancient, though the 
editions which contain them are comparatively modern. 

Many of the names in the above list are actually enumerated 
by Yajnavalkya as original sources of law {d). They must, 
therefore, have existed, though not in their present shape, 
long before his time. % 

§ 25. II. The Commentators. — All the works which come AntUonty 
under the head of Smritis agree in this — that they claim, 
and are admitted to possess, an independent authority. One 
Smriti occasionally quotes another, as one Judge cites the 
opinion of another Judge, but every part of the work has the 
same weight, and is regarded as the utterance of infallible 
truth. N6 doubt these Smritis exhibit the greatest differ- 
ence in their statements, owing to the lapse of time, and, 
probably, in part to local peculiarities. Parasara, one of 
the latest of this class, recognized this difference, and its 
cause, and is recorded as laying down that the Institutes 
of Manu were appropriate to the Krita Yuga , or first age ; 
those of Gautama to the Treta, or second age ; those of 
Sapkha and Likhita to the Dvdpara, or third age ; and his. 
own to the Kali , or sinful age, which still continues (e). 
Unhappily, the legal portion of his work, which we may 

(c) W. & B. Introd. 29, For complete list of the Smritis, see ibid. 13 ; 1 Mori. 

Dig. 198 5 Stokes, H. L. B. 8 j Ind. Wisd. 211. V, N. Mandlik, xiv. 

(3) “ Manu, Atri, Vishnu, Harita, Yajnavalkya, Usanas, Angdras, Yama, 
Apastamba, Samvarta, Katyayana, Vribaepati, Tarasara, Vyasa, Sankha Likhita, 

Daksha, Gautama, Satatapa, and Vasishtka, are they who have promulgated 
Dharma-Sastras.” Taj. I. § 4, 5. See an elaborate examination of these works. 

Y. N. Mandlik, Appx. I. 

(*) 1 Stra. H. L. Pref. 12. Manu, as we now possess it, mentions all four 
ages. > i. | 81—86. 
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imagine was founded on some attempt at historical prin- 
ciples, has disappeared. Later writers assume that the 
Smritis constitute a single body of law, one part of which 
supplements the other, and every part of which, if properly 
understood, is capable of being reconciled with the other (/). 
To a certain extent this may, perhaps, be true, as none of 
the Dharma- Sutras, or Dharma-Sastras, purport to cover 
the whole body of law (g). But the variances between them 
are not, and could not in the nature of things be, recon- 
Tfeeir antiquity, cilable. The unquestioning acceptance of the whole mass of 
Smritis in bulk, could only arise — first when their antiquity 
~ had become so great that the real facts which they repre- 

sented had been forgotten, and that a halo of semi-divinity 
had encircled their authors ; and, secondly , when the exist- 
ing law had come to rest on an independent foundation of 
belief, so as to be able to maintain itself in defiance of the 
authorities on which it wafi based. A direct analogy may 
be found in modern theology, where systems of the most 
conflicting nature are all referred to the same documents, 
which are equally at variance with each other and with the 
dogmas which they are made to support. 

§ 26. Far the weightiest of all the commentaries is that by 
Vijnanesvara, known as the Mitakshara (h ) . Its authority is 
Mitaksbara. supreme in the City and Province of Benares, arid it stands 
at the head of the works referred to as settling the law in 
the South and West of India. It is the basis of the works 
which set out the law in Mithjla. In Bengal alone it is to a 
certain extent superseded by the writings of Jimuta Vahana 
and his followers, while in Guzerat the Mayukha is accepted 
in preference to it, in the very few points on which they 
differ (i). His age has ^een fixed by recent research to 

(/) It seems doubtful whether Man a considered that any texts except those of 
the Vedas were necessarily true, and therefore reconcilable. See ii. } 14, 15. 

(#) W.,and B. Introd. 3, 32 ; Stenis. Preface, 6. 

M Tbe portion of this work which treats of Inheritance is familiar to students 
by Mr. Oolebrooke’s translation. The portion on Judicial Procedure has been 
translated by Mr. W . MacNaghten, and fprma the latter part of the first volume 
of his work on Hindu law. A table of contents of the entire work will be found 
at the end of the first volume of Borrodaile's Reports (folio, 1826). 

' ($) CofeHrooke's note, 1 Stra. H. L. U7 ; W. and B. l, KHthnajiv, Pandu* 

^ 12 Pons. H. C. 65, Collector of Madura v, Moottoo Ramalinga , 12 M, 1. A. 

, C; 1 16 Ruth. (P. 0.) 17 jf, S. v. 1 B, L. R, (P.C.) 1. * 
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be the latter {(art o*f the eleventh century (k). His work is 
followed, with occasional though slight variances, by the 
writers to whom special weight is attributed in the other 
provinces. * 

§ 27. The principal of these works in Southern India are Authorities in 
the Smriti Chandrika, the Daya-Vibhaga, the Sarasvati 8oat * ieni 
Vilasa, and the VyavahtJra Nirnaya (Z). The Smriti Chan- 
drika was written by Devanda Bhatta, during the existence 
of the Vijayanagara dynasty in the Deccan, and his date is 
stated by Dr. Burnell to have been about the middle of the 
18th century. The .only translation as yet published is that 
by Kristnasawmy Iyer ; Madras, 1867. Dr. Goldstiicker is 
stated by Dr. Burnell («t) to have left an edition and transla- 
tion ready for the press, but it appears never to have been 
printed. The Sarasvati-Vilasa was written in the beginning 
of the 16th century by Pratapa Ruda Deva one of the kings 
of Orissa. It has recently been translated by the Rev. Mr. 

Foulkes (n). To Dr. Burnell we owe translations of the two 
other works above mentioned. The Daya-Vibhaga was 
written by Madhaviya, who was prime minister of several 
kings of the Vijayanagara dynasty, and who flourished 
during the latter half of the 14th century. The Vyavahara- 
Nirnaya was written by Varadaraja, of whom his editor 
remarks, "It is impossible to say any more than that he was 
probably a native of the Tamil country, and lived at the end 
of the 16th or beginning of the 17th century.” 

, § 28. The works which supplement the Mitakshara in Western India. 
Western India are the Vyavahara Mayukha, and the Vira- 
mitrodaya. , Of these, the Mitakshara ranks first and para- 
mount in the Maratha country and in Northern Kanara, while 
in Guzerat, andapparently also in j;he Island of Bombay, the 
Mayukha is considered as the over-ruling authority when 
there is a different of opinion (o) . The Mayukha has been 
translated by Mr. Borrodaile, and quite recently by Mr. 


j f Madura v. Moottoo Ramaliifga, ante § 26, note (i). 


(k) W.aud B.4, 

( l) See OoUector < 

(w) Prflf* to V m 
1 ») Foulke’e Preface to Sarasvati Vilasa. vii. 

( o) W°uid B. il^KriBhnaji v. Fmdurang, ante, § 36, note (i) \ LalMDuti v. 
Manktivarhai, 2 Bom. ( 418* The Mayukha is also said to be an authority rj-ra- 
mouut to the Mitakshara inthe North Konkan. Bakhargm y. Sitdtfoi, 3 Bom., 353. 
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V. N. Mandlik. It is written by Nilakantha, whose family 
appears to have been of Mahratta origin, but settled in 
Benares. He lived about 1600 a.b., and his works come 
into general use about 1700. The Viramitrodaya was written 
by Mitra Misra, and, like the Mayukha, follows the Mitak- 
shara in most points. Its composition may be assigned to 
the beginning of the 17th century (p). It has lately (1879) 
been translated by Golapchandra Sarkar Sastri. It is rather 
a Benares than a Bombay authority, and of inferior weight 
to the Mayukha in Western India (q). Other works of 
authority in Western India are mentioned by Dr. Biihler in 
his Introduction, but being untranslated I have not referred 
to them any further. 

§ 29. In Mithila (or Tirhut and North Behar) the Mitak- 
shara is also an authority, though the Pundits of that dis- 
trict appear to be in the habit rather of referring to the Vi- 
vada Chintamani and Vydftahara Chintamani of Vachespati 
Misra, whose laws they say “ are to this day venerated above 
all others by the Mithilas,” and the Betnakara and the Vivada 
Chandra (r). The date of the former is put by Mr. Cole- 
brooke, writing in 1 796, as ten or twelve generations pre- 
viously, that is about the middle of the 15th century. The 
Vivada Chintamani has been translated by Prossonno 
Coomar Tagore. Of the other works I only know the name. 

§ 30. The two special works on adoption, viz., the Dattaka 
Chandrika and the Dattaka MimamBa, possess at present 
an authority over other works on the same subject, which is, 
perhaps, attributable to the fact that they became early 
accessible to English lawyers and Judges from being trans- 
lated by Mr. Sutherland. Mr. W. H. MacNaghten says of 
them (a). “ In questions.relative to the law of adoption, 
the Dattaka Mimamsa and Dattaka Chandrika are equally 
respected all over India ; and where they differ, the doctrine 
of the latter is adhered to in Bengal and by the Southern 
jurists, while the former is held to be the infallible guide in 

( p ) W. and B. 10. ■ . 

(g) Collector of Hadwra v. Ifoottoo BamaUnga, IS U. I. A. 488,466, ante g 26, 
aat&iiY. DhorMht Qurav v. Qangahai, 3 Bom., 860. 

H Rutehepattv v. Bajmder, 3 M. I. A. 184, 146 1 CoUb. Piet, to Big. 19. 

<«) W, KaeN. frrefcoe x*M. 4 p. 74. 
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the provinces of Mithila and Benares/ 1 This statement 
was accepted by the Judicial Committee in the Ramnad 
case ( t ), and has no dqubt largely added to the weight 
which the works would otherwise have possessed. On the 
other hand, Mr. V. N. Mandlik states positively as to the 
Bombay Presidency, that the Dattaka Mimamsa “ was not 
even known to the people in original for many years after 
the publication of its translation under the auspices of Go- 
vernment. And now the people are guided by the Nirnaya 
Sindhu, the Viramitrodaya, the Kausfubha, # the Dharma 
Sindhu, the Mayukhas, and not by the Mimamsa or the 
Chandrika*’ (u), Mr. W. H. MacNaghten had no special 
knowledge of Southern India. It is possible that he was 
equally mistaken as to the acceptance of these works in 
the Madras Presidency (u) . Probably his belief that the 
Dattaka Chandrika was an authority in Southern India 
arose from his supposing that it was written by Devanda 
Bhatta, the author of the great southern work the Smriti 
Chandrika. But there seems strong reason to doubt this. 
The last verse of the original work expressly states that the 
author’s name was Kuvera, but because the author avowed 
himself to be the writer of the Smriti Chandrika, which was 
known to be the production of Devanda Bhatta, the latter 
name was substituted by Mr. Sutherland in his transla- 
tion ( w ). Now Mr. V. N. Mandlik points out (a?) that there 
were several works named Smriti Chandrika by different 
authors, and that there is strong internal evidence for sup- 
posing that the Dattaka Chandrika and the Smriti Chan- 
drika of Devanda Bhatta were by different writers, while the 
influence possessed by the former work in Bengal could 
only be accounted for by supposing that it was really writ- 
ten by Kuvera, who was a Bengal author. 

Nanda Pandita, the author of the Dattaka Mimamsa, was 


(0 Collector of Madura v. MooUoo Ramalinga , 12 M. I. A. 437, S. 0. 10 Suth. 
(P. O.) 17 s 8. 0. 1 B. n. R. (P. O.) 1. . . . , . 

(u) V. N. Mandlik, Introduction 73. West & Btthler (pp. 1 & 2) say that the 
D. M, A D. Ch. are now treated in Bombay as supplementary, but inferior, 
authorities. 

Ivy 6 so Nelson's Scientific] Study 87. n. citing a native of Madra» on thli point. 
(u>) Stokes. H. L.'B. 688. . 

W V, N. Mandlik. Introduction 73, 
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a member of a Benares family, whose descendants of the 
ninth generation are stated by Mr. V'. N. Mandlik to be 
still flourishing in upper India. Jle must, therefore, have 
lived about 250 or 300 years ago ( y ). 

§ 81. In Bengal, the Mitakshara and the works which fol- 
low it have no authority, except upon points where the law 
of that province is in harmony with the rest of India. In 
respect to all the points on which they disagree, the treatise 
of Jimuta Vahana is the starting point, just as that of Vijna- 
nesvara is elsewhere. Little is known either of his identity 
or of his age. Many portions of his work are supposed to be 
a refutation of the Mitakshara, and he is expressly'named and 
followed by Raghunanclana, who lived in the beginning of the 
16th century. His date, therefore, must fall between the 
latter period and whatever time may be assigned to Vijnanes- 
vara (z.) His authority must have been overpowering, as no 
attempt seems ever to have been made to question his views 
except in minute details ; and the principal works of the 
Bengal lawyers since his time have consisted in commentaries 
on his treatise. Particulars of these works will be found in 
Mr. Colebrooke’s Prefaces to the DayaBhagaandto Jagan- 
natha’s Digest. The only other work of the Bengal school 
which I know of in an English form is the Daya-Krama- 
Sangraha by Sri Krishna Tarkalankara, translated by Mr. 
Wynch. It is very modern, its author having lived in the 
beginning of the last century, but it is considered as of high 
authority. It follows, and develops, the peculiarly Brahmaai- 
cal views of the Daya Bhaga. 

§ 32. Before quitting this part of the subject, a, few words 
should bo said as regards two digests made under European 
influence. I mean the yivadarnava Setu \ compiled at the 
request of Warren Hastings, and commonly known as 
Halhed’s Gentoo Code, from the name of its translator ; and 
the Vivada, Bhangarnava , compiled at the instance of Sir 
William Jones by Jagannatha Terkapunchanaua, and trans- 
lated by Mr. Colebrooke, which is generally spoken of as 

(y) y. N. Mau^ik. Introduction 72 and p< 488. 

(«} 6«« owte, 1 28. 
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. Jag annath a’a, or Colebrooke’s, Digest. The former work, in Jagonaa tfea’o 
its English garb, is quite worthless. It was translated by Mr. , lg0S * 
Halhed, not from the original Sanskrit, of which he was igno- 
rant, but from a Persian version supplied to him by his inter- 
preter, which Sir W. Jones describes as “ a loose, injudicious, 
epitome of the original Sanskrit, in which abstract many essen- 
tial passages are omitted, though several notes of little conse- 
quence are interpolated, from a vain idea of elucidating, or 
improving, the text” (a). No such drawback exists in the 
case of the latter work, which was translated by one who 
was not only the greatest Sanskrit scholar, but the greatest 
Sanskrit lawyer, wttom England has ever produced. But 
Mr. Golebrooke himself early hinted a disapproval of Jagan- 
nath&'s labours as abounding with frivolous disquisitions, 
and as discussing together the discordant opinions main- 
tained by the lawyers of the several schools, without distin- 
guishing which of them is the received doctrine of each 
school, or whether any of them actually prevail at present. 

This feature drew down upon the Digest the criticism of 
being " the best law-book for a Counsel and the worst for a 
Judge” (6). On the other hand, Mr. Justice Dwarkanath 
Mitter, who was of the greatest eminence as a Bengal 
lawyer, lately pronounced a high eulogium upon Jagannatha 
and his work, of whom he says : " I venture to affirm that, 
with the exception of the three leading writers of the Ben- 
gal school,-— namely, the author of the Daya Bhaga, the 
author of the Dayatatwa, and the author of the Daya-krama- 
sangraha,-^the authority of Jagannatha Turkopunchanana, 
is, so far as that school is concerned, higher than that of any 
other writer on, Hindu Law, living or dead, not even ex- 
cluding Mr. Colebrooke himself” (jc) . It certainly seems to 
me that Jagannatha’ s Work has fallen into rather undeserv- 
ed odium. As a repertory of ancient texts, many of which 
are. nowhere else accessible to the English reader, it is 
Simply invaluable. His own Commentary is marked by the 


(a) Pref. to Colebrooke’s Digest, 10. ' ■ 

Cb) Vtfcf, to Digest., U * Pref. to Daya Bhaga ; 2 Stra. H. L. 176 5 Prof, to 
1BL Its g 

' U) Ktry KoUtany v. UomHm, 13 B. L. ft. 50, & 0. 19 Suth. 394. 
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minute balancing of conflicting views which is common to 
all Hindu lawyers. But as he always give the names of his 
authorities, a very little trouble will enable the reader to 
ascertain to what school of law they belong. His own opinion, 
whenever it can be ascertained, may generally be relied 
on as representing the orthodox view of the Bengal school. 
Only two schools §33. HI. Different Schools of Law.— The term “school 

©f tew* 0 f law,” as applied to the different legal opinions prevalent 

in different parts of India, seems to have been first used by 
Mr. Colebrooke (d) . He points out that there really are 
only two schools marked by a vital difference of opinion, 
viz., those who follow the Mitakshara, and those who follow 
the Daya Bhaga. Those who fall under the former head 
are again divided by minor differences of opinion, but are 
in principle substantially the same. Of course in every part 
of India, though governed by practically the same law, the 
pundits refer by preference to the writers who lived nearest 
to, and are best known to, themselves; just as English, 
Irish, and American lawyers refer to their own authorities, 
when attainable, on any point of general jurisprudence. 
This .has given rise to the idea that there are as many 
schools of law as there are sets of local writers, and the sub- 
division has been carried to an extent for which it is impos- 
sible to suggest any reason or foundation. For instance, 
Mr. Morley speaks of a Bengal, a Mithila, a Benares, a 
Maharashtra, and a Dravida School, and subdivides the 
latter into a Dravida, a Karnataka and an Andhra division (a). 
So the Madras High Court and the Judicial Committee dis- 
tinguish between the Benares and the Dravida schools of 
law (/}, and a distinction between an Andhra and a Dravida 
School has also received a sort of quasi-recognition (gr). On 
the other hand, Dr. Burnell ridicules the use of the terms 
Karnataka and Andhra, which he declares to be wholly 


(<Z) 1 Strra, H. L. 315. As to the mode in which such divergences sprung up, 
see the remarks of the Judicial Committee in the Ramnctd case, Collector of 
Madura v. Moottoo Ramalinga, 12 M. I. A. 435 ; 3. C. 10 Suth. (P. C.) 17 ; 3. 0. 
1 B* L. -E. (P. C ) 1. 

: (e) 1 M. big. In trod. 221. 

(/) See the Ramnad adoption suit, 2 Had. H. C* 206s 12 M. 1* A. 397, enpra 
v, BcUaramaoharlu, l Mad. B* 0. 420. 
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destitute of meaning, while the term Dravidian has a very 
good philological senSe, but no legal signification whatever. 
Practically he agrees with Mr. Colebrooke in thinking that 
the only distinction of real importance is between the fol- 
lowers of the Mitakshara and the followers of the Daya 
Bhaga (A). 

§ 34. In discussing this subject, it seems to me that we 
must distinguish between differences of law arising from 
differences of opinion among the Sanskrit writers, and differ- 
ences of law arising from the fact that their opinions have 
never been received at all, or only to a limited extent. In 
the former case there are really different schools of law ; 
in the latter case there are simply no schools. I think it 
will be found that the differences between the law of Bengal 
and Benares come under the former head, while the local 
variances which exist in the Punjab, in Western, and in 
Southern, India, come under the latter head. 

§ 35. Any one who compares the Daya Bhaga with the 
Mitakshara will observe that the two works differ in the 
most vital points, and that they do so from the conscious 
application of completely different principles. These will be 
discussed in their appropriate places through this work, but 
may be shortly summarised here. 

First • the Daya Bhaga lays down the principle of religi- 
ous efficacy as the ruling canon in determining the order of 
succession; consequently it rejects the preference of agnates 
to cognates, which distinguishes the other systems, and 
arranges and limits the cognates upon principles peculiar to 
.itself (i). 

Secondly ; it wholly denies the doctrine that property is 
by birth, which is the corner-^one of the joint family 
- system. Hence it treats the father as the absolute owner 
of the property, and authorises him to dispose of it at his 
pleasure. It also refuses to recognize any right in the son 
to a partition during his father’s life (&). 

Thirdly ; it considers the brothers, or other collateral 

♦ 

(A) Pref, to Varadrajah, 5 j Nelson’s View of Hindu Law, 21 : V. N. Mandlik. 
Introduction, 70. 

(4 gee port, § 428. et teq. (fe) Bee post, § 221, 282! 
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members of the joint family, aa holding their shares in 
quasi-severalty, and consequently recognizes their right to 
dispose of them at their pleasure, while still undivided (l). 

Fourthly ; whether as a result of the last principle, or upon 
independent grounds, it recognizes the right of a widow in 
an undivided family to succeed to her husband's share, if he 
dies without issue, and to enforce a partition on her own 
account, (m) . 

Factum valet. It is usual to speak of the doctrine factum valet as one of 
universal application in the Bengal school. But this 'is a 
mistake. When it suits Jimuta Vahana, he uses it as a 
means of getting over a distinct prohibition against alien- 
ation by a father without the permission of his sons (»). I 
am not aware of his applying the doctrine in any other case. 
No Bengal lawyer would admit of any such subterfuge as 
sanctioning, for instance, the right of an undivided brother 
to dispose of more than hil own share in the family property 
for his private benefit, or as authorising a widow to adopt 
without her husband’s consent, or a boy to be adopted after 
upanayana, or marriage. The principle is only applied 
where a legal precept has been already* reduced by inde- 
pendent reasoning to a moral suggestion. 

SVuuleein , § 86. Now, in all the above points the remaining parts oi 

' * ,tem “ ' India agree with each other in disagreeing with Jimuta 
Vahana and his followers. Their variances inter se are 
comparatively few and slight. Far the most important is 
the difference which exists between Western India and the* 
other provinces which follow the Mitakshara, as to the right 
of females to inherit. A sister, for instance, who is nowhere 
else recognized as an heir, ranks very high in the order 1 
of succession in the Bon^ay Presidency, and many other 
heiresses are admitted, who would have no locus standi else- 
where (o). Any reader of Indian history will have observed 
the pnbiio and prominent position assumed by Mahrsttg 
Princesses, and it seems probable that the doctrine which 

. (ft Seaport, 5 888. 

,.©4 B#e *<»«,§ 28ft 408. 

v, w Bay# Bbagft, iL § 80* ’*■ 

\ fa>) TjfWdwj* M*ywdia-jiv, ft 5 Uh W. & B, 18W6S, 
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prevails in other districts, that women are incapable of 
inheriting without a special text, has never been received at 
all in Western India. Women inherit there, not by reason, 
but in defiance, of the ftiles which regulate their admission 
elsewhere. In their case, written law has never superseded 
immemorial custom (p). 

§ 37. Another matter as to which there is much variance Law of adoption 
is the law of adoption. For instance, as regards the right of 
a widow to adopts son to her deceased husband. In Mithila 
no widow can adopt. In Bengal and Benares she can, with 
her husband’s permission. In Southern India, and in the 
Punjab, she can adqpt, even without his permission, by the 
consent of his sapindas. In Western India she can adopt 
without any consent (q)* So as regards the person to be 
adopted. The adoption of a daughter’s, or a sister’s, son is 
forbidden to the higher classes by the Sanskrit writers. It 
is legal in the Punjab. It is conftnonly practised, though it 
has been lately pronounced to be illegal, in the South of 
India (r). In all these cases we may probably trace a sur- 
vival of ancient practices which existed before adoption had 
any religious significance, unfettered by the rules which were 
introduced when it became a religious rite. The similarity 
6i usage on these points between the Punjab and the South 
of India seems to me strongly to confirm this view. . It is 
quite certain that neither borrowed from the other. It is 
also certain that in the Punjab adoption is a purely secular 
arrangement. There seems strong reason to suppose that in 
Southern India it is nothing more (s). But what is of 
importance with regard to the present discussion is, that 
these differences find no support in the writings of the early 
sages, or even of the early commentators. They appear for 
the first time in treatises which are absolutely modern, or 
merely in recorded customs. To speak of such variances as 
arising from different schools of law, would be to invert the 
relation of cause and effect. We might just as well invent 

9 
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SOUBOIS on HINDU LAW. 


different schools of law for Kent and Middlesex, to account 
for Qavelkind and the Customs of London. Even Hindu 
lawyers cannot alter facts. In some instances they try to 
wrest some holy precept into conformity with the facts (t) ; 
ibut in other cases, and especially in Western India, the facts 
are too stubborn. The more closely we study the works of 
the different so-called schools of law, other than those of 
Bengal, the more shall we be convinced that the principles 
of all are precisely the same. The local usages of the differ- 
ent districts vary. Some of these usages the writers 
struggle to Bring within their rules ; others they silently 
abandon as hopeless. What they cannot account for, they 
simply ignore ( u ). 

Influence of § 38. IV. J UjgigjL^ — A great deal has been 

*** ' said, often by no means in a flattering spirit, of the decisions 

upon Native Law of our Courts, whether presided over by 
civilian, or by professional 1 . Judges, It seems to be supposed 
that they imported European notions into the questions dis- 
cussed before them, and that the divergences between the 
law which they administered and that which is to be found 
jtn the Sanskrit law-books, are to be ascribed to their influ- 
ence. In one or two remarkable instances, no doubt, this 
was the case ; but those instances are rare. My belief is that 
their influence was exerted in the opposite direction, and 
that it rather showed jtself . injbhe pedantic maintenance j>t 
doctrines whose letter was stiU existing, butjyh^ 
was dying away . It could hardly have been otherwise. It 
seems to be forgotten that upon all disputed points of law, the 

The Pundits. English Judges were merely the mouthpieces of the pundits 

who were attached to their Courts, and whom they were bound 
to consult (v). The slightest examination # of the earliest 
reports at a time when all points of law wfee treated as opdn 
questions, will show that the pundits were invariably con- 
sulted, wherever a doubt arose, and that their opinions were 

(t) See, for instance, the mode in which four o^uftioting views as to the 
light of a widow to adopt have been deduced from a single text' of Vasishta, 
Collector of Madura v, Moottoo Ramalinga, 12 M. I. A. 485 ; S. C. 10 Snth. 
<P. C A 17 5 S. C. 1 £. L. B. (I*. 0.) *. 

(tft) For instance, second marriages of widows or wives, which are equally 
practised in the North, the West, and the South of India, see, post. § 87. 

< T^^und|ts, as official referees Of the Courts, were only abolished by Act 
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for a long time implicitly followed. If, then, the decisions 
Were not in accordance with Hindu law, the fault rested with 
the pundits, and not with the Judges. The tendency of the 
pundits would naturally be to magnify the authority of their 
own law-books ; and accordingly we find that they invaria- 
bly quote some text in support of their opinion, even when 
the text had no bearing whatever upon the point. The 
tendency of the Judges was even more strongly in the same 
direction. The pundit, however bigoted he might be, was at 
all events a Hindu, living amongst Hindus, andfidvising upon 
a law which actually governed the every-day lives of himself 
and his family and his friends. He would torture a sacred 
text into an authority for his opinion ; but his opinion would 
probably be right, though unsustained by, or even opposed 
to, his text. With the English Judge there was no such 
restraining influence. He was syora to administer Hindu 
law to the Hindus, and he was determined to do so, however 
strange or unreasonable it might appear. At first he accepted 
his law unhesitatingly from the lips of the pundits ; and so 
long as he did so, probably no great harm was done. But 
knowledge increased, and the fountains were opened up, and 
he began to enquire into the matter for himself. The pundits 
were made to quote chapter and verse for their opinions, 
and it was found that their premises did not warrant their 
conclusions. Or their opinions upon one point were com- 
pared with their opinions upon an analogous point, and 
found not to harmonise, and* logic demanded t&at they 
should be brought into conformity with each othei\ Some- 
times the variance between the futwahs and the texts was 
so great that it was ascribed to ignorance, or to corruption. 
The fact really* was that the law^had outgrown the autho- 
rities "Native Judges would have recognized the fact. 
English Judges were unable to do so, or else remarked (to 
use a phrase which I have often heard from the Bench), 
“that they were bound to maintain the integrity of the 
kw.?' This was a matter of less importance in Bengal, 
where Jirhuta Vahana &a& already burst the fetters. But 
in Southern India it came to be accepted, that Mitakshara 
was the last word that could be listened to on Hindu law. 

6 
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The consequence was a state of arrested progress, in which 
no voices were heard unless they came from the tomb. It 
was as if a (German were to administer English law from the 
resources of a library furnished with Flete, Granville and. 
Bracton, and terminating with Lord Goke (w). 

§ 89. In Western and Northern India the differences 
between the written and the unwritten law were too palpable 
to be passed over. Accordingly in many important cases in 
Borrodaile’s Reports, we find that the Court did not merely 
ask the opinion of their pundits, but took the evidence of the 
heads of the castes concerned as to their actual usage. The 
collection of laws and customs of the Eftndu castes, made by 
Mr. Steele under the orders of Government, was another step 
in the same direction. It is probable that the laxity, which 
has been remarked as the characteristic of Hindu law in the 
Bombay Presidency, woul$ be found equally to exist in many 
other districts, if the Courts had taken the trouble to look 
for it. In quite recent times the Courts of the N. W. Pro- 
vinces and of the Punjab have acted on the same principle 
of taking nothing for granted. The result has been the dis- 
covery, that while the actual usages existing in those dis- 
tricts are remarkably similar to those winch are declared in 
the Mitakshara and the kindred works, there is a complete 
absence of those religious principles which are so prominent 
in Brabmanica! law. Consequently the usages themselves 
have diverged, exaetly at the points where they might have 
been expected to. do so (®). • Absents causa, chest et lex, ; 




CHAPTER III. 

THE SOURCES OF HINDU LAW. 

Custom. 

§ 40. It I am right in supposing that the great body of Cuatom binding, 
existing law consists of ancient usages, more or less modi* 
fiedby Aryan or Brahmanical influence, it would follow 
that the mere fact that a custom was not in accordance with 
Written law, that is with the Brahmanical code, would be no 
reason whatever why it should not be binding upon those 
by whom it was shown to be observed. This is admitted in 
the strongest terms by the Brahmanical writers themselves. 

Manu says that “ immemorial usage is transcendant law,” 
and that “ holy sages, well knowing that law is grounded 
on immemorial custom, embraced, as the root of all piety, 
good usages long established” (a). And he lays it down 
that ** a king who knows the revealed law, must enquire 
into the particular laws pf classes, the laws or usages of 
districts, the customs of traders, and the rules of certain 
families, and establish their peculiar laws” (b) ; to which 
Kulluka Bhatta adds, as his gloss, " If they (that is, the 
laws) .be not repugnant to thd law of God,” by whioh no 
doabfc he means the text of the Vedas as interpreted by the 
Brahmans. Bat that Mann contemplated no such restric- 
tion is evident- by what follows a little after the above pas- 
sage. " What has been practflad by good men and by 
virtabus Brahmaqs, if it be not inconsistent with the legal 
customs of provinces or districts, of classes or families, let 
him establish” (c). So Yajnavalkya says (d), " Of a newly- 
subjugated territory, the monarch shajl preserve the social 




CUSTOMARY LAW. 


36 


Recognized by 
modern law. 


Records of looal 
customs. 


and religious usages, also the judicial system, and the state 
of classes, as they already obtained.* 1 And the Mitakshara 
quotes texts to the effect, that even practices expressly 
inculcated by the sacred ordinances may become obsolete, 
and should be abandoned if opposed to public opinion ( e ). 

§ 41. The fullest effect is given to custom both by our 
Courts and by legislation. The Judicial Committee in the 
Ramnad case said, “ Under the Hindu system of law, clear 
proof of usage will outweigh the written text of the law” ( /) . 
And all the ^recent Acts which provide for the adminis- 
tration of the law dictate a similar difference to usage, unless 
it is contrary to justice, equity or good conscience, or has 
been actually declared to be void (g), 

§ 42. It is much to be regretted that so little has been 
done in the way of collecting authentic records of local 
customs. The belief that ^Brahmanism was the law of India 
was so much fostered by the pundits and Judges, that it 
came to be admitted conventionally, even by those who 
knew better. The revenue authorities, who were in daily 
intercourse with the people, were aware that many rules 
which were held sacred in the Court, had never been heard 
of in the cottage. But their local knowledge appears rarely 
to have been made accessible to, pr valued by, the Judicial 
department. I have already mentioned as an exception 
Mr. Steele’s collection of customs in force in the Deccan. In 


the Punjab and in Oudh most valuable records of village and 
tribal customs, relating to the succession to, and disposition 
of, land have been collected under the authority of the settle- 
ment officers, and these have been brought into relation 
with the Judicial system bv an enactment that the entries 
contained in them shoula be presumed to be true (h). 


(*) Mitakshara, i. 8, § 4. See V. N. Mandlik. Introduction. 48. 70. 

(/) Collector of Maawa v. Moottoo Bamalinga. 12 M, I. A. 486 iS. 0.10 
Sntb. (P. 0.) 17 ; S. 0. 1 B, L. R, (P.C.) 1. * * * ** w 


Vmm rwordi known by <tb« terms, ’ Wajib-ntwa (a written H 

c - 50fti74 “ 
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Many most interesting peculiarities of Punjab Law will be 
found in a book to which I shall frequently refer, which 
gives the substance of # these customs, and of the deci- 
sions of the Chief Court of Lahore upon them (i). The 
special interest of these customs arises from the fact, already 
noticed (&), that Brahmanism seems never to have succeeded 
in the Punjab. Accordingly, when we find a particular 
usage common to the Punjab and to Sanskrit law, we may 
infer that there is nothing necessarily Brahmanical in its 
origin. Another work of the greatest interest, which I 
believe no writer has ever noticed, is the Thesawaleme, or Thesawaleme. 
description of the customs of the Tamil inhabitants of Jaffna, 
on the island of Ceylon. The collection was made in 1707, 
under the orders of the Dutch Government, and was then 
submitted to, and approved by, twelve Moodelliars, or leading 
Natives, and finally promulgated^ an authoritative expo- 
sition of their usages (Z). Now, we know that from the 
earliest times there has been a constant stream of emigra- 
tion of Tamulians into Ceylon, formerly for conquest, and 
latterly for purposes of commerce. We also know that the 
influence of Brahmans, or even of Aryans, among the Dravi- 
dian races of the South has been of the very slightest, at all 
events until the English officials introduced their Brahman 
advisers (m). The customs recorded in the Thesawaleme 
may, therefore, be taken as very strong evidence of the 
usages of the Tamil inhabitants of the South of India two 
or three centuries ago, at a time when it is certain that 
those usages could not be traced to the Sanskrit writers. 

Many very interesting customs still existing in Southern 
India will, be found in the Madura Manual by Mr. Nelson, 
and in the Madras Census Repo# # of 1871 by Dr. Cornish. 

These show what rich materials are available, if they were 
only sought for. 


(i) Notes on customary Law, as administered in tie Courts of the Punjab, by 
Charles Bonlnoif, Esq., Judge of the Chief Court, and W. H. Rattigan, Esq., 
I cite it shortly hs Punjab Customs. 

l which I possess was published in 1862, with the decisions of 
■« courts, by Mr. H. F. Mutukisno, who gave it to me. 
vMte, § 
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§ 43. Questions of usage arise in four different ways in 
India. First ; as regards races to whom the so-caUed Hindu 
law has 'never been applied j for (instance, the aboriginal 
Hill tribes, and those who follow the Marumakatayen law of 
Malabar, or the Alya Santana law of Canara. , 

as regards those who pr,of ess to follow the Hindu law gene* 
rally, but who do not admit its theological developments. 
Thirdly ; as regards races who profess submission to it as a 
whole j and, fourthly, as regards persons formerly bound 
by Hindu law, bat to whom it has become inapplicable. 

§ 44. The. first of the above cases, of course, does not 
come within the scope of this work at all. The distinction* 
between the second and third classes, is most important, asi 
the deceptive similarity between the two is likely to lead to > 
erroneous conclusions in cases where they really differ. For 
instance, in an old case f in Calcutta, where a question of 
heirship to a Sikh was concerned, this question again turn- 
ing upon the validity of a Sikh marriage, the Court laid it 
-down generally that “ the Sikhs, being a sect of Hindus; 
must be governed by Hindn law” (»). Numerous cases in 
the Punjab show that the law of the Sikhs differs materially 
from the Hindu law, in the very points, such as adoption 
and the like, in which the difference of religion might be 
expected to cause a difference of usage. Similar differences 
are found among the Jats (o), and even among the' orthodox 
Hindus of the extreme north-west of India (p). So, as 
regards the Jains, it m now well recognised that, though of 
Hindu origin, "iSa generally adhering to Hindu laW,th*y 
.recognise no divine authority in the Vedas, and d'O heft 
practise the Shradhs, or ceremony for the dead; which is 
the religious i element injfts Sanskrit law. Consequently, 
that the principles which arise out of this element donot 
bind them, and that, therefore, their usages in many respects 


ggomohun v. Saamcooitwr, a M . Div. 41. * 

> J&t* (Swwkrit, Tfcgsva) «* the OMfoendrate of an aboriginal iw. 
e Vnoipf .Ctaiioas, p'qutm. Aa to the affect dt the trtrqdaettoa pf 
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are completely different (q). I strongly suspect that most 
of the Dravidian tribes of Southern India come under the 
same head (r). , 

§ 4b. As regards those who profess submission to the o( 

Hindu Law as a whole, questions of usage arise, first, with a. 
view to determine the particular principles of that law by 
which they should be governed; and, secondly, to deter* 
mine the validity of any local, tribal, or family exceptions: 
to that law. Prima facie, any Hindu residing in a parti- 
cular province of India is held to be subject to the parti- 
cular doctrines of Hindu Law recognized in that province. 

He would be governed by the Daya Bhaga in Bengal ; by 
the Vivada Chintamani in North Behar and Tirhut ; by the 
Mayukha in Guzerat ; and generally by the Mitakshara else- 
where (*). But this law .la,Bgfc.jBiei:§k a local law. It bgr 
cgroefl the pmgonal law, ftf .the stat^ofjBveyy 

family which is governed by it t Consequently, where any : 
soon family migrates to another province, governed by , 
another law, it carries its own law with it. For instance, a , 
family migrating from a part of India where the Mitakshara, 
or the Mithila, system prevailed, to Bengal, would not come 
under the Bengal law from the mere fact of its having taken 
Bengal as its domicil. And this rule would apply as much to 
matters of succession to land as to the purely personal rela- 
tions of the members of the family. In this respect the rule 
seems an exception to the usual principles, that the lex loci 
governs matters relating to land, and that the law of the 
domicil governs personal relations. The reason is, that in 
lodia there is no has loci, every person being governed by 
the law of his personal status. The same rule as above would 
apply to any family which, by le^ usage, had acquired auy 
Special eastern of succession, or the like, peculiar to itself, 


SMgeoMfeu, v. Mqmal, 3.0 Bon. H. 0. 341, Shoo Singh BtU r. Mt. 
.efr.W.P. tSMp-hL f.c. 1AJL688. Smomm wtaanoh 
dm of mage sm kind nofcto be made out, L«U« Mohatom i.MhKmfam, 


m- m mm**:. »«o Parked r.Ut Mo, 1 L A-S5j s. 
l!7 8.0-18 B.L. B-1885. Boe&aW *, Mrfchm, 8 AIL 58. ..... 

As to Aanm and Oriaca, wttdk W apppowdto to 
MDflSl low, andOaojus fcy the Iwr'of lMra* «ee;*5*, f U. 
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though differing from that either of its original, or acquir- 
ed, domicil (t ) . 

§ 46. When such an original variance of law is once esta- 
blished, the presumption arises that it continues ; and the 
onus of making out their contention lies upon those who 
assert that it has ceased by conformity to the law of thel 
new domicil (u). But this presumption may be rebutted, 
by showing that the family has conformed in its religious or 
social usages to the locality in which it has settled ; or that, 
while retaining its religious rites, it has acquiesced in a 
course of devolution of property, according to the common 
course of descent of property in that district, among persons \ 
of the same class {v). 

Of course the mere fact that, by the act of Government, a 
district which is governed by one system of law is annexed 
to one which is governed^by a different system, cannot raise 
any presumption that the inhabitants of either district have 
adopted the usages of the other (w). 

§ 47. The next question is as to the validity of customs 
differing from the general Hindu law, when practised by 
^persons who admit that they are subject to that law. Ac- 
cording to the view of customary law taken by Mr. Austin (a), 
a custom can never be considered binding until it has be- 
come a law by some act, legislative or judicial, of the sove- 
reign power. Language pointing to the same view is to 
be found in one judgment of the Madras High Court (y). 
But such a view cannot now be sustained. It is open 
to the obvious objection that, in the absence of legislation, 
xxo custom could ever be judicially recognised for the first 
time. A decision in its favour would assume that it was 


ft) Rutcheputty v. Rajunder, 2M. I. A. 132; Byjnath y. KopihnorL, 24 Hath. 
95, and per ewriam, Soorendronath v. Mt, Heeramonee s 12 M. I. A. 91, infra, 
a ots (v.) 

. (it) Soorendronath v. Mt. Heeramonee, 12 M. L A. 81) S. 0.1 B- 1- B- (P. 
0.) 26 : S. 0. 10 Sufch. (P. O.) 86: Obmnaawre, v. KitHm, 4 Yfjm, 226 i 
Stmtiim v. Bttttito, Bath. Sp. 06 ; Stngh v. m. 8heo, 8 Suth. 261. 

(v) Bakhvsn&trv. Qoeid^mmd, 1 S. D. 48 (66) ; Chun&ro v. MeMn Soondw, 
2 Snth. iVT : Bjjmfcromo y. 6 Suth. 285 ; 8.0,«Wjm. 8$ Jttnarttd. 

«***-*. MtMnChmclier, Marsh. 282 1 wr cm&m, SoorenckrgnatKv. Mt.H*ra- 
I. A. 96 ; ofypra, flow fa.) v ,, 

. («1 PrttfcM Sin/h x. Ctatrt.t/ m»r<b,!26;8s«i.;2jr2. 
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already binding. The sounder view appears to be that law and 
usage act, and re-act, upon each other. A belief in the pro- 
priety, or the imperative nature, of a particular course of con- 
duct, produces a uniformity of behaviour in following it * and 
a uniformity of behaviour in following a particular course of 
conduct, produces a belief that it is imperative, or proper, to 
do so. When from either cause, or from both causes, a uniform 
and persistent usage has moulded the life, and regulated the 
dealings, of a particular class of the community, it becomes a 
custom, which is a part of their personal law. Such a custom 
deserves to be recognized and enforced by the Courts, unless it 
is injurious to the public interests, or is in conflict with any 
express law of the ruling power (z). Hence, where a special* 
usage of succession was set up, the High Court of Madras 
said, “ What the law requires before an alleged custom can 
receive the recognition of the Court, and so acquire legal 
force, is satisfactory proof of usaf;e, so long and invariably 
acted upon in practice, as to show that it has, by common 
consent, been submitted to as the established governing rule 
of the particular family, class, or district of country ; and the 
course of practice upon which the custom rests must not be 
left in doubt, but be proved with certainty” (a). This deci- 
sion was affirmed on appeal, and the Judicial Committee 
observed (6) : “ Their Lordships are fully sensible of the 
importance and justice of giving effect to long established 
usages existing in particular districts and families in India, 
but it is of the essence of spgcial usages, modifying the 
ordinary law of succession, t hat theyj sho^ 
inyariablej and it is further essentiaf that they should be 
established tp be so by clear and unambiguous "evidence. 

*It fe ofl^ by means of such evidence that the Courts can 
bo assured of their existence, and that they possess the con- 


(*) See the subject diaouased, Khojah’s ease, Perry, O. 0. 110 ; Howard y. 
Pedonji, ib. 535; Tara Ohand v. Reeb Earn, 3 Mad. H. C. 56; Bhau Nana^i y. 
Bmdnfoai, 11 Bom. H. 0. 249 f Mathura v. Em, 4 Bom. 546 ; Sfrvigny, Droit 
Bom.i, a£-3e, 166-176 * Introduction to Punjab Gustoms. . 

(a) mmmrnwa ▼. Muttu Eamalinga, 3 Mad. H. 0. 75,77; affirmed 0**9' 
pew, SivanaTtfha.the Oorcad 1. A» 

670* B.JQ. 12 B. B. 0. 17 Bath. 153. Approved by the Bomb^ High 

Opttrt, Shidhojirm H, 0. * 

“1; 0. (A, 0. J.) 101. 
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ditions of antiquity and certainty on winch alone their legal 
title to recognition depends.” Accordingly, the Madras 
High Court, when directing an inquiry as to an alleged 
custom in the south of India that brahmans should adopt 
their sisters’ sons, laid it down that : f£ I. The evidence should 
be such as to prove the uniformity and continuity of the 
usage, and the conviction of those following it that they 
were acting in accordance with law, and this conviction 
must be inferred from the evidence ; II. Evidence of acts of 
the kind ; acquiescence in those acts ; decisions of Courts, or 
even of punchayets, upholding such acts ; the statements of 
experienced and competent persons of their belief that such 
acts were legal and valid, will all bo admissible ; but it is 
obvious that although admissible, evidence of this latter 
kind will be of little weight if unsupported by actual ex- 
amples of the usage asserted” (c). Finally, the custom set 
up must be definite, so ^hat its application in any given 
instance may bo clear and certain, and reasonable. ( d ) 

§ 48. It follows from the very nature of the case, that a 
mere agreement among certain persons to adopt a particular 
rule, cannot create a new custom binding on others, whatever 
its effect may be upon themselves (e). Nor can a family 
custom ever be binding where the family, or estate, to which 
it attaches is so modern as to preclude the vbry idea of 
immemorial usage (/). Nor does a custom, such as that of 
primogeniture, which has governed the devolution of an 
estate in the hands of a particular family, follow it into the 
hands of another family, by whom it may have be£n pur- 
chased. In pther words, it does not run .with the land (gr). 

§ 49. Continuity is as essential to the validity of a custom 
*as antiquity, In the case of a widely-spre’ad local custom,, 
want of continuity would be evidence that it had never had a; 


* ... ft, 7 Mad. H. 0. 250, 254. Bee, too, per 

Markbyt J,, Hvranath v. Baboo Bam , 9 B. L. E. 294; S. ,C. 17 Stttb. 316 ? CoU 


to a 

Jtwrkby* . _ , . _ 

lector $ Madura v. Moottoo Bamalinga , 12 M. 1, A., 436, S. 0. 10 Suth. (P. 0.) 
17 ; 8. 0. 1 B. 3U K. (P. 0.) 1 and Hurpurshad v. Sheo Dyal, 3 1. A. 285, S. 0. 
26 Sutb. 65. * 

(d) Lachman v. AJcbar, 1 AIL 440 ; Lala v, Bira, 2 AIL 49* 

(c) Per cw, Myna Boyee v. Ootwram, 8 M. I. A, 420, S. 0. 2 Stttb. (P. 0.) 4 ; 
Abraham v. Abraham, 9 M, I, A. 242 j S. C l Sntb. (P. 0,) 1 $ Sanrwpi v. 
mkh Bam, 2 N. W. P. 227. ' 

(/) Uwrifteath v. Qoweenath, 18 M. I. A. 648, 649,8. 0.18 Suit. (P. 0.) 10. 
to Qopal Date v. Sfatrokm, 7 B. D. 196 (290). 
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legal existence; but it is difficult to imagine that such a 
custom, once thoroughly established, should come to a sudden 
end. It is different, hoyrever, in the case of family usage, 
which is founded on the consent of a smaller number of 
persons. Therefore, where it appeared that the members of 
a family, interested in an estate in the nature of a Raj, had 
for twenty years dealt with it as joint family property, as if 
the ordinary laws of succession governed the descent, the 
Privy Council held that any impartible character which 
it had originally possessed, was determined. # They said : 
" Their Lordships cannot find any principle, or authority, for 
holding that in point of law a manner of descent of an 
ordinary estate, depending solely on family usage, may not 
be discontinued, so as to let in tho ordinary law of succes- 
sion. Such family usages are in their nature different from 
a territorial custom, which is the loci binding all persons 
within the local limits in which it prevails. It is of the 
essence of family usages that they should be certain, invari- 
ably, and continuous ; and well established discontinuance 
must be held to destroy them. This would bo so when the 
discontinuance has arisen from accidental causos ; and the 
Bffect cannot be less when it has been intentionally brought 
about by the concurrent will of the family. It would lead 
bo much confusion, and abundant litigation, if the law at- 
tempted to revive and give effect to usages of this kind 
after they had been clearly abandoned, and the abandon- 
ment had been, as in this case, •long acted upon” (A). 

§ 50. The aboye cases settle a question, as to which there 
was at fir^t some doubt entertained, viz., whether a parti-, 
sular family could have a usage differing from the law of the 
surrounding district applicable to sijpilar persons (i). There 
is nothing to prevent proof of such a family usage. But in 
she case of a sjngle family, and especially a family of no 
jreat importance, there will of course be very great difficulty 
in proving that the usage possesses the antiquity and con* 


<fc) Rttfkiehen v. Ranyoy, 1 Cal. 186, S, C. 19 Sutb. 8. See, also, per cur 
ibraham ▼. Abraham, 9 M. I. A. 243, S. 0, 1 Sufch. (F. C.) 1. 

<0 See Bcwvantrav v, Mantappa,! Bom. H. C. Appx. 42 (2nd ed.) \ per cur.,, 
Vara Ghandv. Reeb Raia, 3 Mad. H. 0. 5$; Madhavrav v. Balkrifhna, 4 Born. 
5. C. (A C. J.) 113. 
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tinuousness, and arises from the sense of legal necessity as 
distinguished from Conventional arrangement, that is requir- 
ed to make out a binding usage (&)* Where the family is a 
very great one, whose records are capable of being verified 
for a number of generations, the difficulty disappears. In 
the case of the Tipperah Raj, a usage by which the Raja 
nominates from amongst the members of his family the 
Jobraj (young sovereign) and the BaraThakoor (chief lord), 
of whom the former succeeds to the Raj on a demise of the 
Raja, and the second takes the, place of Jobraj, has been 
repeatedly established (Z). Also a custom in the Raj of 
Tirhoot, by which the Raja in possession abdicates during 
his lifetime, and assigns the Raj to his eldest son, or nearest 
male heir (m). Many of the cases of estates descending by 
primogeniture appear to rest on the nature of the estate 
itself, as being a sort of |overeignty, which from its consti- 
tution is impartible {n). But family custom alone will be 
sufficient, even if the estate is not of the nature of a Raj, 
provided it is made out (o). And where an impartible Raj 
‘has been confiscated by government, and then granted out 
again, either to a stranger, or to a member of the same 
family, the presumption is that it has been granted with its 
incidents as a Raj, of which the most prominent are imparti- 
bility and descent by primogeniture (p). This presumption, 
however, will not prevail, when the mode of dealing with 
the Raj after its confiscation, and the mode of its regrant 
are consistent with an intention that it should for the 
future possess the ordinary incidents of partibility. (g) 

Immoral usages. § 51. Customs which are immoral, or contrary to public $ 


Ik) See the subject discussed, Bhau Nanaji v. Suribdrdbai. II Bom. H. 0. 269 1 
Izmail v. Fidayat , 3 All. 733. * 

(l) Neelkisto Deb v. Beerchunder, 12 M. I. A. 523, S. C. 12 Suth, (P. C.)21 j 
C. 3 B. L. ft. (P. C.) 13. 

(m) Qunesh v. Moheshw , 6 M. I. A* 164, which see in the Court below. 7 S. 

0, 228 (271)j 000 the Pachete Raj, Ghmtnarain v. Unund , 6 B. D, 282 (354), 
affd. Sub nomine, Anund v. Dheraj, 5 M. I. A. 82. * 

in) There may, however, be a partible Raj. See Ghirdhare& v. JSWoJwZ, 
2 M. I. A. 344. A C. 6 Suth. (P. C.) 1. 

r <*} fywnt Vrimv, BamU Ohuneiam, 5K I. A. 169} Ohmdhry Chintamun 
v, 2 I, A. 263, S. 0. 24 Suth. 255. 

, Perm v Maharojah ca*a)im t A. 1, 8.C. 

2 Suth (B. C.) 15 $ MnMa V<m$$nam v. J foromeu, 8 1. A. 89, & C.8Mad.290. 

tXmvid, eaie), 7 I* ‘ — - - * 


^ *» Narayya, 


7 h A. 58, S.C.2 
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toolicy, will neither be enforced, nor sanctioned (r). For in- 
stance, prostitution is not only recognized by Indian usage, 
and honoured in the class of dancing girls, but the relations 
between the prostitute and her paramour were regulated by 
law, just as any other species of contract (s). Even under 
English law prostitution is, of course, not illegal, in the 
sense of being either prohibited, or punishable ; and I con- 
ceive there can be no reason why the existence of a distinct 
class of prostitutes in India, with special rules of descent 
inter se } should not be recognized now, and those rules acted 
on (t). But prostitution even according to Hindu views is 
immoral, and entails degradation from caste {u ) . It is quite 
clear, therefore, that no English Court would look upon 
prostitution as a consideration that would support a con- 
tract ; and it has been held that the English rule will also 
be enforced to the extent of debiting an action against a 
prostitute for lodgings, or the like, supplied to her for the 
express purpose of enabling her to carry on her trade (v). 
So.it has been held that the procuring of a minor to be a 
dancing girl at a pagoda, or the disposing of her as such, is 
punishable under ss. 372 & 373 of the Indian Penal Code(w), 
and that the adoption of a girl by persons of this class, 
to be brought up in their profession, cannot bo recognised 
as conferring any rights (x ) . Bo it has been held in Bom- 
bay that caste customs authorising a woman to abandon 
her husband, and marry again without his consent, were 
void for immorality (y). And it was doubted whether a 
custom authorising her to marry again, during the lifetime 
of her husband, and with his consent, would have been 


(r) Manu , viii. §41; M. Mailer, A. S. tfi. 50. See statutes cited, ante 

$41. 

(s) See Viv. Chint. 101. „ _ r . m 

_ W Tara Munnee y. Motee, 7 S. D. 278 (325) i Shida v. Sunshtdapa, Morns, Pt. 
1. 187 $ KamaJcshi y. tfagarathnam/h Mad. H. C. 161 j and seeder cur, Chala- 
honda y. Rainachalam, 2 Mad. H. 0. 78. See post, § 180. 

(u) 2 W. MacN. 182. . ‘ 7 ■ J • 

(v) Qowreenath y. Modhoomonee, 18 Suth. 445, &, 0. 9 B. L. R. a/ppw* 87. 

See Sutao v. Kurreeram, BeUaeie, 1. , ^ an 

M$*P> Padmavati, 5 Mad. U 0. 415 \ R. y. Jaih, 6 Bom. H. 0. (0. 0.) 60 ; 
Wjw tfmnayjL y. Tegwrai, 1 Mad. 168. 

(7) *of 124 ; «ee Jt. t. Manohar, 5 Boij. H. 0. (0.0.) 
17, Vji t. Sathi, 7 Bom. H. 0. (A. 0. 3.) 1#8 ; Saroyan r. Lawny, 2 Bom. 140. 
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valid (s). Among the Naira, as is well known, the marriage 
relation involves no % obligation to chastity on the part of 
the woman, and gives no rights to tjie man. But here what 
the law recognizes is not a custom to break the marriage 
bond, but the fact that there is no marriage bond at all. 
In a very recent case before the Privy Council, a custom was 
set up as existing on the west coast of India, whereby the 
trustees of a religious institution were allowed to sell their 
trust. The Judicial Committee found that no such custom 
was made out, but intimated that in any case they would 
have held it to be invalid, as being opposed to public 
policy (a). 

Chang© of family § 52. The fourth class of cases mentioned before (§ 48), * 

usage. j \ arises when circumstances occur which make the law, which 
has previously governed a family, no longer applicable. In 
one sense any new law wjjich is adopted for th‘e governance 
of such a family must be wanting, as regards that family, in 
the element of antiquity necessary to constitute a custom. 
On the other hand, the law itself which is adopted may.be, 
of immemorial character ; the only question would be as to* 
the power of the family to adopt it. We have already seen * 
that a family migrating from one part of India to another, 
may either retain the law of its origin, or adopt that of its 
domicil (6). The same rule applies to a family* which has 
changed its status . If the new status carries with it an 
obligation to submit to a particular form of law, such form 
of law is binding upon it. K, however, it carries with it no 
such obligation, then the family is at liberty, either to retain 
so much of its old law as is consistent with its change of 
status > or to adopt the usages of any other class with which 
* the new status allows it tp associate itself. * A 

Conversion to § 63. Where a Hindu has become converted to Muk&m- 
Di^dansim, he accepts a new mode of life, which & |^erned 
by a law recognized, and enforced, in India. It has been stated , 
that the property which he was possessed of at the time of ! 
his conversion will devolve upon thpse who were entitled to! 

/ ' J ‘ — f 

W Khemhor v, Umiaskanhar, 10 Bom. H. 0. 881. 

W Rfmh Vwmah y, #avi V%umah, 4 1. A. 76, 0. I BM, 885. 

(6/ Ante, § 40.. * * 



qONVERSION TO MOHAMMEDANISM. 


47 


it at that time, by the Hindu law, but that the property which ) 
he may subsequently acquire will devolve according to 
Mohammedan law (c). # The former proposition, however, 
must, I should think, be limited to cases where by the Hindu 
law his heirs had acquired an interest which he could not 
defeat. If he was able to disinherit any of his relations by 
alienation, or by will, it is difficult to see why he should 
not disinherit them by adopting a law which gave him a 
different line of heirs. The latter part of the proposition, 
however, has been affirmed by the Privy Council, in a case 
where it was contended that a family which had been con- 
verted several generations back to Muhammedanism was 
still governed by Hindu law. Their Lordships said, “ This 
case is distinguishable from that of Abraham v. Abraham 
(d). There the parties were native- Christians, not having, 
as such, any law of inheritance defined by statute ; ' and, 
in the absence of one, this Committee applied the law 
by which, as the evidence proved, the particular family 
intended to be ‘governed. But the written law of India has 
prescribed broadly that in questions of succession and inherit- 
ance, the Hindu law is to be applied to Hindus, and the 
Muhammedan law to Muhammedans ; and in the judgment 
delivered by Lord Kingsdown in Abraham v. Abraham , p. 
239, it is said that ‘this rule must be understood to refer to 
Hindus and Muhammedans, not by birth merely, but by 
religion also.* The two cases in W. H. MacNaghten’s Prin- 
ciples of Hind. L., vol. ii., pp. 131, 132, which deal with the 
case of converts from the Hindu to the Muhammedan faith, 
and rule that the heirs according to Hindu law will take all 
the property which the deceased had at the time of his con- 
version, are als6 authorities for the proposition that this 
subsequently acquired property is to be governed by the 
Muhammedan law. Here there is nothing to show conclu- 
sively when or how the property was acquired by “the 
great ancestor/ 9 there was no conflict as in the cases just 
referred to, between Hindus and Muhammedans touching 

(c) 2 W, fcaoN. 181, 182 ; Jovoala v. Dhuram, 10 M. I. A. 587. 

\d) 0 M, 1. A. 105, S. 0. 1 Both. (E 0.) 1. 
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tie succession to him. Whatever he had is admitted to 
have passed to his descendants, of whom all, like himself,; 
were Muhammadans ; and it seems to be contrary to principle' 
that, as between them, the successi6n should be governed by 
any but Muhammedan law. Whether it is competent for a* 
family converted from the Hindu to the Muhammedan faith to 
retain for several generations Hindu usages and customs, and 
by virtue »of that retention to set up for itself a special and 
customary law of inheritance, is a question which, so far as 
their Lordships are aware, has never been decided. It is not 
absolutely necessary for the determination of this appeal to 
decide that question in the negative, and their. Lordships 
abstain from doing so. They must, however, observe, that to 
control the general law, if indeed the Muhammedan law 
admits of such control, much stronger proof of special usage 
would be required than has been given in this case” (e). 

§ 54. These remarks ol the Judicial Committee were not 
necessary for the decision of the case before them, as they 
held that the plaintiff would equally have failed if the princi- 
ples of Hindu law had been applied to his claim. Nor did 
they profess absolutely to decide that a convert to Muhamme- 
danism might not still retain Hindu usages, and they partly 
rest their view against such retention of usage upon the 
ground that there was no decision upon the subject. The 
point, however, has been repeatedly decided the other way 
in Bombay, with regard to a sect called Khojahs . These are 
a class of persons who were-<originally Hindus, but who be- 
came converts to Muhammedanism about four hundred years 
ago, retaining however many Hindu usages, amongst other* 
an order of succession opposed to that prescribed by the 
Koran. A similar sect named the Memort Cutchees had a 
similar history and usage. In 1847 the question was raised 
in the Supreme Court of Bombay, whether this order of. 
succession could be supported, and Sir Erskine Perry, in an 
elaborate judgment, decided that it could. His decision 
has been followed in numerous cases in Bombay, both in 
the Bu|preme and High Court, and may be considered as 


M Jcwafa t. Dfcarwa, 10M. I, 511,537. 
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thoroughly established (/). But although these oases may 
probably be taken as settling that an adherence to the reli-> 
gion of the Koran does not necessarily entail an adherence 
to its civil law, there majf be cases in which religion and law 
are inseparable* In such a case the ruling of the Privy 
Council would be strictly in point, and would debar any 
one who had accepted the religion from relying on a custom 
opposed to the law. For instance, monogamy is qm essen- 
tial part of the law of Christianity. A Muhammedan, or 
Hindu, convert to Christianity could not possibly marry a 
second wife after his conversion, during the life* of his first, 
and if he did so, the issue by such second marriage would 
certainly not be legitimate, any Hindu or Mahummedan 
usage to the contrary notwithstanding (g). His conversion 
would not invalidate marriages celebrated, or affect the legiti- 
macy of issue born before that event. What its effect might 
be upon issue proceeding from a pbarality of wives retained 
after he became a Christian, would be a very interesting 
question, which has never arisen. 

§ -55. The second part of the rule above stated (A) is illus- CasedUhe 
trated by the case of Abraham v. Abraham (i), referred to 
above. There it appeared that there were different classes 
of native Christians of Hindu origin. Some retained Hindu 
manners and usages, wholly or chiefly, w;hile others, who 
were known as East Indians, and who are generally of mix- 
ed blood, conformed in all respects to European customs. 

The founder of the family in question was of pure Hindu 
blood, and belonged to a class of native Christians which 
retained native customs. But as he rose in the world and 
accumulated property, he assumed the dress and usages 
of Europeans. He married an East Indian wife, and was 
admitted into, and reqognized as a member of, the East 


„ ,. 294 ; 

Majada, 8 Oai. 694. 


X Bom. H. 0. 71, 
in the Goode of, 
Suddvrtonnessa v. 


(&) See' Hyde, y. Byde t L. R. 1. F. & D. 130 ; SkiJlner v. Orde , 14 M. I. A. 
800. 334, S. 0. 10 B. L. E. 126 ; S. 0. 17 Suth. 77. 

(h) Ante, §62. . . 

\i) 9 M. I. A. 196. S. 0. I Snth. <P. 0.) 1- Native Christians are now 
. governed by the Indian soocession Act. Ponnusami v. Dorasam, 2 Mad. 209. 

- •*:' * ■ *7 
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Indian community. After his death the question arose 
whether his property waato he treated as the joint pro* 
perty of an undivided Hindu family, and governed by pure 
Hindu law j Or if not, whether it ‘was to be governed by a 
law of usage, similar to Hindu or to European law. The 
former proposition was at once rejected. Their Lordships 
said (%) : " It is a question of parcenership and not of heir* 
ship. Heirship may be governed by the Hindu law, or by 
any other law to which the ancestorship may be subject } 
but parcenership, understood in the sense in which their 
Lordships here use the term, as expressing the rights and 
obligations growing out of the status of an undivided family, 
is the creature of, and must be governed by the Hindu law. 
Considering the case, then, with reference to parcenership, 
what is the position of a member of a Hindu family who 
has become a convert to Christianity ? He becomes, Us their 
Lordships apprehend, aigonce severed from the family and 
regarded by them as an outcast. The tie which bound the 
family together is, so far as he is concerned, not only loosen- 
ed but dissolved. The obligations consequent upon, ‘and 
connected with the tie must, as it seems to their Lordships, 
be dissolved with it. Parcenership may be put an end to by 
a severance effected by partition ,- it must, as their Lordships 
think, equally be put an end to by severance which the 
Hindu law recognizes and creates. Their Lordships, there* 
I fore, are of opinion that, upon the conversion of a Hindu to 
| Christianity, the Hindu law ceases to have any continuing 
I ‘obligatory force upon the convert. He may renounce the 
old law by which he was bound, as he has renounced his old 
religion ; or, if he thinks fit, he may abide by the old low, 
notwithstanding he has renounced the old religion.” Their 
Lordships then reviewed the facts, showing the different 
usages of different classes of Christians, and the evidence 
that Abraham had, in fact, passed from one class into 
another, and proceeded to say (l) : "That it fs not competent 
to parties to create, as to property, any new law to regulate 
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the succession to it ab intestate , their Lordships entertain 
no doubt ; but that is not the question on which this case 
depends. The question is, whether, when there are different 
laws as to property applying to different classes, parties! 
ought not to be considered to have adopted the law as tq 
property, whether in respect of succession ab intestate,* or in 
other respects, of the class to which they belong. In this 
particular case the question is, whether the property was 
bound by the Hindu law erf parcenership.” “ The law has 
not, so far as their Lordships can see, prohibited a Christian 
convert from changing his class. The inconvenience result- 
ing from a change of succession consequent on a change of 
class is no greater than that which often results from a 
change of domicil. The argumentum ab inconvenienti cannot 
therefore be used against the legality of such a change. If 
such change takes place in fact, why should it be regarded 
as non-existing in law? Their Lordships are of opinion, 
that it was competent for Matthew Abraham, though him- 
self both by origin and actually in his youth a f native 
Christian/ following the Hindu laws and customs on matters 
relating to property, to change his class of Christians, and 
become of the Christian class to which his wife belonged. 
His family was managed and lived in all respects like an 
East Indian family. In such a family the undivided family 
union, in the sense before mentioned, is unknown.” 

§ 66. On the same principle, where a European had ille- 
gitimate sons by two Hindu wo^ien, and they conformed in s 
allrespects to Hindu habits and usages, it was held that they ! 
must for all purposes be treated as Hindus, and governed by ; 
Hindu law as such. “ They were not an united Hindu 
family in the ordinary sense in which that term is used by 
tile text writers on Hindu law ; a frfinily of which the father 
was in his lifetime the head, and the sons in a sense 
parceners in birth, by an inchoate, though .alterable, title; 
but they were sons of a Christian father by different Hindu 
. mothers; constituting themselves parceners in the enjoyment 
of th#i? property, after the manner of a Hindu joint family” 
(m)' Apd it was held that their rights of succession inter se 

(titji Myna Boyse r Ootaram, 8 M. I. A. 400, 420, S. C, 2 Suth* (P. C-) 4. 
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and to their mother, must be judged.by Hindu law, whicl 
recognized such rights, and not by English law, which deniec 
1 them (w). On the other hand, the vast majority of the 
class known as East Indians, and referred to in the judg 
ment in Abraham v. Abraham , have been the illegitimate 
sons of Europeans by natives or half-caste women, who 
from being acknowledged and cared for by their fathers, 
have adapted European modes of life. These, as already 
stated, would be governed by European law. 

* (n) Same case. 2 Mad. H. G. 196. 
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Marriage and Sonship. 

§ 57. No part of the Hindu Law is more anomalous than 
that which governs the Family relations. Not only does 
there appear to be a complete break of continuity between 
the ancient system and that which now prevails, but the 
different parts of the ancient system appear in this respect 
to be in direct conflict with each- other. We find a law of 
inheritance, which assumes the possibility of tracing male 
ancestors in an unbroken pedigree extending to fourteen 
generations ; while coupled with it is a family law, in which 
several admitted forms of marriage are only euphemisms for 
seduction and rape, and in which twelve sorts of sons are 
recognized, the majority of whom have no blood relationship 
to their own father. I am not aware that any attempt has 
hitherto been made to harmonise, or to account for, these appa* 
rent inconsistencies. It has been suggested, however, that 
some of the peculiarities of thejsystem may be referred to the 
practice of polyandry, which is supposed to have been once 
universal (a). It seems to me that the proved existence of 
such a practice would not account for the facts. I also doubt 

whether polyandry, properly so called (6), ever prevailed 
- ■■ ■ • ' " * 

(a) 1 refer, of course, to the views put forward by Mr. McLennan through- 
out his Studies in Ancient History, 1876. Also m two articles in the Fort- 
nightly Review, May and June, 1877. See these views discussed by Mr. Spencer* 
Principles of Sociology, § 278-808; Fortnightly Review, June, 1877; and by 
Mr. Lewis H. Morgan in his Ancient Society. 

’ (h) By polyandry* properly so called* I mean a system under which a woman 
i* &• legal property ofMveral hnsW* at onoe, airamong the Todaa j or under 
which a woman, who is legally married to one husband, has the right, which 
he cannot dispute, to admit other men at her own pleasure, as among the 
Nair*. I exclude cases of mere dissoluteness. No one would apply the term 
polyandry to the institution of the cavalier servants in Italy or Spain. I also 
exclude cases in wfioh a woman is allowed to offer herself to a man, who claims 
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polYandby among the abyane. 
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among the races who were governed by the system now 
under discussion, while they were governed by it. It is 
quite possible that it may have prevailed among them at a 
still earlier stage of their history. “ But this circumstance 
would be immaterial, if there is reason to suppose that they 
had escaped from its influence before the introduction of the 
Family law, which we find in force at the time of the earliest 
Sanskrit writings. Still more, if that law can be accounted 
for on principles which have nothing to do with polyandry. 
It will be well, however, to clear the ground for the discus- 
sion, by enquiring what are the actual facts. 

§ 58. Among the non- Ar yan races of India, . both the 
former and the present existence of polyandry is beyond dis- 
pute. It is peculiarly common among the Hill tribes, who ' 
are probably aboriginal; but it is also widely diffused among 
the inhabitants of the plains. Among the Nairs, the woman 
remains in her own home after her marriage, and there asso- 
ciates with as many men as she pleases (c). The Teehure of 
Oude " live together almost indiscriminately in large com- 
munities, and even where two people are regarded as marri- 
ed, the tie is but nominal” (d). Among the Western Kalians 
of Madura, “ it constantly happens that a woman is the wife 
of .either ten, eight, six, or two husbands, who are held to be 
the fathers jointly and severally of any ohildren that may be 
born of her body. And still more curiously, when the ohild- 
ren of such a family grow up, they for some unknown reason 
style themselves the ohildren, not of ten, eight, or six fat hers, 
as the case may be, but of eight and two, or six and two, or 
four and two fathers” (e). Among the K&nnuvana of 
Madura, “ a woman may legally marry anynuraber of min 
in succession, though she may not have two husbands* jat 
one and the same time. She, may, however, bestow favours 
on paramours without hindrance, provided they be of equal 



& sort of semi -divinity, Mia tWcase of ItahaniM of Bombay ; aadthe 

- wart of promiaowroa prostitution of marriod woman h » aortjK nU. 

Sea Bahais <»d. 1883)1, 80S; Wikon,, Works, ». 26 8. 

‘ ;<• ii '■> , ' 

\of Man fed. 185-8), rating fcho P«opie of India , by Kayo 
Krai, It &V . V 
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caste with her” (/). Among the* Todas of the Nilgiris, 
as in Thibet, the wife is the property of all the brothers, and 
lives in their home (gr). A similar custom prevails among 
the Tiyars, or palm cultivators of Malabar and Travancore(A). 

Among the Tottiyars, a caste of Madura, it is the usage for 
brothers, uncles, nephews and other relations, to hold their 
wives in common, and their priests compel them to keep up 
the custom, if they are unwilling ; outside the family they 
are chaste (i). 

§ 59. It is difficult to believe that polyandry in its lowest Polyandry 
form, as authorising the union of women with a plurality of amollg AryanB ‘ 
husbands of different family, could ever have been common 
among the Aryan Hindus. Such a system, as Mr. McLennan 
points out (&), would necessarily produce a system of kinship 
through females, such as actually exists among the, poly- 
androus tribes of the West Coast of India. Now, the most 
striking feature in the Aryan Hindu customs is the strictness 
with which kinship is traced through males. Except in 
Bengal, where the change is comparatively modem, agnates 
to ’the fourteenth degree exclude cognates. This rule is 
connected with, if it is not based upon, their religious system, 
the first principle of which was the practice of worshipping 
deceased male ancestors to the remotest degree (Z). This, 
of course, involved the assumption that those ancestors could 
be identified with the most perfect certainty. The female 
ancestors Were only worshipped in conjunction with their 
deceased husbands. We can be quite certain that this sys- 
tem was One of enormous antiquity, since we find exactly 
the same practice of religious offerings to the dead prevail- 
ing among the Greeks and Homans. We may assert with 
confidence that a usage common to the three races had previ- 
ously existed in that ancient stock from which Hindus, 


> Breaks, Primitive Tribes, 10* 

)jtadraa Census Report* 168. 
j Dubois 8 ; Madura Manual, Ft* II* 82. 9 

(klMkdim. 124, 185. Mr. L, H* Morgan^ objections (j>. 515) to the general pro- 
position stated by Mr. McLennan as to kinship through females, seem not to 
the limited form of that proposition as stated in the text. 

© Mann, 3ft. f 81— 01, 122— 125, 180, 108-231, 282—284? Spencer, 1 . 804; 
Mm M M Mttfler, A. 1 lit. 886 ; Ind. Wfad. 256. * 
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Greeks, and Romans, alike proceeded. No doubt, Mr. Mu* 
Lennan points out numerous indications of kinship through 
females among the Greeks, especially in the case of the 
Trial of Orestes. But, if I may be allowed to say so, all 
these instances seem to be less the voice of a living law, 
than the feeble echoes of one sounding from a past that was 
dead (m) . I by no means deny that polyandry of the second, 
orToda, type, may have existed among the Hindu Aryans. 
But I think that at the earliest times of which we have any 
evidence it had become very rare, and had fallen into 
complete discredit even where it existed. Also, that every- 
thing which we find in the oldest Hindu laws can be 
accounted for without any reference to it. 

§ 60. What then is the actual evidence upon the subject ? 
The earliest indication of polyandry of which I am aware, is 
to be found in a hymn in the Rig-Veda, which is addressed 
to thei two Asvins. “ Asvins, your admirable horses bore 
the car which you have harnessed first to the goal for the 
sake of honour ; and the damsel who was the prize came 
through affection to you, and ackowledged your husband- 
ship, saying, you are my lords” (n). This evidently points 
to the practice of Svayamvara , when a maiden of high rank 
used to offer herself as the prize to the conqueror in a 
contest of skill, and in this instance became the wife of 
several suitors at once. It is exactly in conformity with the 
well-known case of Draupadi, who, as the Mahabhar&ta 
relates, was won at an archly match by the eldest of the 
five Pandava princes, and then became the wife of all. As 
far as I know, this is the only definite instance in which an 
Aryan woman is recorded to have become the legal perma- 
nent wife of several men. Undoubtedly, as Professor Mfry 
Miiller remarks (o) the e£ic tradition must have been very 
— *— - 


(m) See Teuton, La Mdre, 7. " Spue les coaquerants Aryas et Semites attend 
non vent, suivant l’h&ureu&e expression ae M. a Eckstein, un htmye seimtifiqm* 
Sous cette concha d'etre* kuuwuas, d’autree races ont v$ou. obdssant & dee ids 
qui, si dies n'ont gdn&ales, oat rdgad du tnoins star dmmenses ^fcendues, 
Leurs cavUisations reposaieat sur U drott de tq mire, Ac.** See also Teuton. 
S3, $$. “farfcout, oO les Aryas se soat dtablis, ill oat iatroduit aveo woe to 
«Aavera6e par le ptre/* 

4 EWS, TOTof India, ii. 602. 

.Id#. 40. 
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strong to compel the authors to record a proceeding so 
violently opposed to Brahmanical law. Yet the very des- 
cription of the transaction represents it as one which was 
opposed to public opinion, and which was rather justified 
by very remote tradition than by existing practice. I take 
the account of it given by Mr. McLennan (p ) “ The father 

of Draupadi is represented by the compilers of the epic as 
shocked at the proposal of the princes to marry his*daughter. 

‘You who know the law/ he is made to say, ‘must not 
commit an unlawful act which is contrary to usage and tlie 
Vedas.’ The reply is, f The law, 0 King, is subtle. We 
do not know its way. We follow the path which has been 
trodden by our ancestors in succession.’ One of the princes 
then pleads precedent. ( In an old tradition it is recorded 
that Iatila, of the family of Gotama, that most excellent of 
moral women, dwelt with seven saints; and that Varski, 
the daughter of a Muni, cohabited with ten brothers, all of 
them called Prachetas, whose souls had been purified with 
penance.’ ” Now, upon this statement the alleged ancestral 
usage appears really to have been non-existent. The only 
specific instances that could be adduced were certainly not 
cases of marriage. They were instances of special indulgence 
allowed to Eishis, who had passed out of the order of married 
men, and whose greatness of spiritual merit made it impossi- 
ble for them to commit sin ( 5 ) . It is also to be remembered 
that the Pandava princes wore Kshatriyas, to whom greater 
license was allowed in their dealings with the sex, and for 
whom the loosest forms of marriage were sanctioned (r). If 
polyandrous practices existed among the aborigines whom 
they conquered, these would naturally be imitated by them. 

Just as the English knights who ^settled beyond the Pale 
became Hibernia Hibefniores . On the other hand, in a 
passage of the Ramaytna (s), where the Rakshasa meets Kama and Sit*. 
Rama and his brother wandering with Sita, the wife of the 


W Rev., May 1877, 698. 

f?) See Apastamba, ii. vi. 13, §*8—10, and post, § 61. 

(rf Mann, iii. § 26. „ 

(*) Cited Wheeler, Hist, India, ii. 241. Mr. V. N. Mandlik (p 397) My* that 
the original passage contains nothing to show that the giant accused the brothers 
of having a Joint wife. 
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former, the giant accosts them in language of much moral 
indignation, saying, “ Oh little dwarfs, why do you come 
with your wife into the forest , of Dandaka, clad in the habit 
of devotees, and armed with arrows, bow and scimitar ? 
Why do you two devotees remain with one woman ? Why 
are you, oh profligate wretches, corrupting the . devout 
sages ?” Tlio giant seems to have looked upon polyandry 
with the same abhorrence as Draupadi’s father. 

§ 61. Other passages of the Mahabliarata are referred 
to, which seem rather to evidence the greatest grossness, and 
want of chastity, in the relations -between the sexes, than 
anything like polyandry. It is said that ts women were for- 
merly unconfined, and roamed about at their pleasure inde- 
pendent. Though in their youthful innocence they abandon- 
ed their husbands, they were guilty of no offence ; for such 
was the rule in early times; This ancient custom is even 
now the law for creatures born as brutes, which are free 
from lust and anger. This custom is supported by authority, 
and is observed by great Rishis, and it is still practised 
among the northern Kurus.” Dr. Muir goes onto add, “A 
stop was, however, put to the practice by Svetak'etu, whose 
indignation was on one occasion aroused by a Brahman tak- 
ing his mother by the hand, and inviting her to go away 
with him, although his father, in whose presence this occur- 
red, informed him that there was no reason for his displea- 
sure, as the custom was one which had prevailed from time 
immemorial. But Svetaketi* could not tolerate the practice ; 
and introduced the existing rule. A wife and a husband 
indulging in promiscuous intercourse were thenceforward 
guilty of sin” (£). So the Gandhara Brahmans of the Pun- 
jab are said u to corrupt their own sisters and daughters-in- 
law/ and to offer their wives to others, hiring and selling 
them like commodities for money. T&eir women, being thus 
given up to strangers, are consequently shameless ;** as 
might have been expected (u ) . In exactly the same way, the 


(if) Muir, A, S. T. ii. 418 (2nd ed.) The first passage is cited by Mr. McLain. 

HI ® 4 * iu m ' See also other passages from tbe Mahf£ 
' cited 2 Dig. 892—884. > , 

(*} iiW, % ii. m* 488. 
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Koravers of Southern India, who are not polyandrous, sell 
and mortgage their wives and daughters when they are in 
want of money (v). Of course, delicacy, or chastity, must be 
utterly unknown in such a state of society. But these very 
texts seem to show that each wife was appropriated to a 
single husband, though he was willing to allow her the 
greatest freedom of action ( 'w ). 

§ 62. When we come to the law writers it is qdite cortain Early Family 
that a woman could never have more than one husband at a 
time. But we also find that sonsbip and marriage seem to 
stand in no relation to each other. A man’s son need not 
have been begotten by his father, nor need ho have been 
produced by his father’s wife. How is such a state of the 
family, which appears to set genealogy at defiance, reconcil- 
able with a system of property which is based upon the 
strictest ascertainment of pedigree ? I believe the answer p r ; no ; p i 0 0 f . 
is simply this — : that a son was always assigned in law to the sonshl P* 
male who was the legal owner of the mother. Further, that 
tha filial relation was itself capable of being assigned over 
by the person to whom the son was subject, or by the son 
himself if emancipated. If I am right in this view, the 
theory that the levirate is invariably a survival of polyandry 
will fall to the ground. 

§ 63. The various sorts of sons recognized by the early Different «ort* 
writers were the following. The legitimate son (aurasa), of S0Bfl ’ 
the son of an appointed daughter (putrika putra), the son 
begotten on the wife ( [kshetrdja ), the son born secretly 
(gudhaja), the damsel’s son (kanina), the son taken with the 
bride ( sahodhd ), the son of a twice married woman {paun~ 
arbhava ), the son by a Sudra woman (i nishada) ), or by a con- 
cubine (parasava), the adopted sop (dattaka), the son made 
(kritrima), the son bought ( kritaka ), the son cast off (dpavid- 
dha), and the son self-given (svayamdattaka (&). Of these 


fa)>Madras Census Report, 167. . ^ m 

(to) Mr. V. N. Mandlik says of the passages cited from Dr. Muir To me the 
polo, chapter shows that the .Northern kurus were then what the Nairs in 
taWhar are how 5 so that a man did not know his own father.” But he admits 
Jfiat. these atid similar passages u point to times anterior to the compilation of 
the Vedas. Foretell in the earliest Veda marriage appears to have l^ecome 

wdl established institution** pp. 895—897. ^ • 

(«) Baudhayanaxrii. 2 , § 10—24; Gautama xrnil $ 32> 33 ; Vasishtb xm § 
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it will be at once seen that the five last never could be the 
actual sons of their father, and of the other nine only the 
first and the last two need be. Of the remaining seven, 
some necessarily, and others probably, were not begotten 
by him at all. Further, many of these were not even the 
offspring of his wife. The problem for solution is, how they 
came to bo considered as his sons ? To answer this, we must 
enquire into the Hindu idea «£ paternity. • 

§ 64. In modern times c«nben are a luxury to the rich, 
an encumbrance to the poor. Wm early ages female offspring 
stood in the same position, biro male issue was passionately 
prized. The very existence of a tribe, surrounded by ene- 
mies, would depend upon the continual multiplication of its 
males. The sonless father would find himself without pro- 
tection, or support, in sickness or old age, and would see his 
land passing into other hands, when ho became unable to 
cultivate it. The necessity for male offspring extended in 
the case of the Aryan even beyond this world. His hap- 
piness in the next depended upon his having a continuous 
line of male descendants, whose duty it would be to make 
the periodical offerings for the repose of his soul. Hence 
the works of the Sanskrit sages state it to be the first duty 
of man to become the possessor of male offspring, and 
imprecate burses upon those who die without a son (6). 
Where a son was so indispensable, we might expect that 
every contrivance would be- exhausted to procure one. 
What has been already said about the relations between the 
sexes * in early times would make it certain that neither 
delicacy, nor sentiment, would stand in the way. 

§ 65. A frequent subject for discussion in Manu is as to 
the property in a child. Ho says : <c They consider the 
male issue of a woman as the son of the lord ; but on the 
subject of that lord, a difference of opinion is mentioned in 


9-22 j Vishnu x*. § 1-27 ; Narada xiii. § 17—20, 45-47; ^^§^7-140, 

158-184 ; Devala, 3 Dig, 158 ; Tama, ib. 154 ; Yajiyvalkya n. § 128-132 ; 
i. 1L Apastamba stands alone among the earlier writers in only recognizing 
the legitimate eon, ii. vi 13, § 1—11. ^ ^ 

The annexed table shows tho order.in whicb the different sons are placed by 
the' various authors . „ . <• 

(fcWasbh. xvii. § 1—5; Vish. xv. §.43—46; Manu, vi* § 86, 37> w* § 45 s 
Atri* ft. M. i. S 3; 
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the Veda; some giving that name to the real procreator of 
the child, and others applying it to the maryied possessor of 
the woman.” He argues the point c on the analogy of seed 
sown by a stranger on the land of another, or of flocks 
impregnated by a strange male. He sums up by declaring: 
<c Thus men who have no marital property in women, but 
sow in the fields owned by others, may raise up fruit to the 
husbands, 4>ut the prooreator can have no advantage from 
it. Unless there be a special agreement between the 
owners of the^ land and of the seed, the fruit belongs clearly 
to the landowner, for the receptacle is more important than 
the seed. But the owners of the seed and of the soil may 
be considered in this world as joint owners of the crop, 
which they agree by special compact, in consideration of 
the seed, to divide between them” (c). The conflicting opi- 
nions referred to by Manu are probably the texts mentioned 
by the early Sutra writers (d). In one of these passages 
quoted from the Vedas, a husband is reported as announcing, 
with considerable naivete , that he will not any longer allow 
his wives to be approached by other men, since he has re- 
ceived an opinion “ that a son belongs to him who begot him 
in the world of Yama. In this world, it is to be observed, 
there seems to be no doubt entertained that the son begotten 
by others on his wife would be his own. 

§ 66. It was upon this principle — viz., that a son, by 
whomsoever begotten, was the property of the husband of 
the mother — that the kshetraja , or son begotten upon a wife, 
ranked so high in the list of subsidiary sons. The Mahab- 
harata and Vishnu Purana relate how king Saudasa, being 
childless, induced Vasishta to beget for him a son upon his 
wife Damayanti. So king^Kalinga is represented as request- 
ing the old Rishi Dirghatamas to beget offspring for hirp . 
and Pandu, when he became a Sunnyasi, accepted, as his 
own, sons begotten upon his wife by strangers. The same 
passage of the Mahabharata which relates how Svetaketu 

^ i x< §32—44, 48—66, 181 3 i. § 79 3 Nor. arfi. § 68—60. Viramifc & 

S 7, atid note ; Baudh. ii. 2 , § 26$ Varirii. xtfi. § 6 , 7- 
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pttt an end to promisouous intercourse on the part of husbands 
and wives, also states that a wife, when appointed by her 
husband to raise up seejl to him by connection with another 
man, .is guilty of sin if she refuses (e). And so the law-books 
expressly sanction the begetting of offspring by another on 
the wife of a man who was impotent, or disordered in mind, 
or incurably diseased ; and the son so begotten belonged to 
the incapacitated husband (/). No rule is laid *down that 
tha person employed to beget offspring during the husband's 
life should be a near relation, or any relation ,(<7). In fact, 
in the instances just mentioned, the procreator, who was 
called in aid, was not only not of the same family, but was 
not even of the same caste, the owner of the wife being a 
Kshatriya, and his assistant being a Brahman. 

§ 67. The begetting of offspring upon the widow of a man Offspring 
who had left no issue is, of course, merely an extension of vrilow. & Up<m * 
the practice just discussed ( h ). But there was this difference 
between the two cases ; that in the latter, for the first time, 
the. element of fiction was introduced. In the former case, 
the husband became the father, not by any fiction of pater- 
nity, but by the simple fact that he was the owner of the 
mother. But after his death the ownership had ceased ; 
unless, indeed, by another fiction, he was considered as still 
surviving in her (i). Therefore, unless the husband had 
given express directions during his lifetime, the process to 
be adopted was to be as like as possible to an actual beget- 
ting by him, or was to be such*a substituted begetting as he 
would’ probably have sanctioned. Hence, such a connection 
was neyer permitted when the widow had issue already. 


<*) Muir. A. S. T. i. 418, 418; Wilson, Works, v. 810; M. Muller, A. 8. 
Lit, 56, 3 Dig, 252. 

(/) Baudh. ii. 2, § 12 ; Mann, ix. § 162, 167, 203. § 162 shows that a man 
might have a son begotteh by procuration, and also a son begotten by himself. 

(g) Apastaraba, who is strongly opposed to the Niyoga, says (ii. x. 27 § 2) that 
a husband shall not make overhis wife, who occupies the position of a gentilie, 
to others than to his gentilis in order to cause children to be begotten for him- 
self* It is probable that this refers to au authority to beget after the husband's 
death. If not, it is merely a restriction on the old usage. 

(h) This alone is the levitate referred to by Mr. McLennan, see Port* Rev-, 

Hay, 1877. The general usage of begetting a son upon the wife of another on 
his behalf was known by the term Niyoga, of which the levitate was only a 
special instance. ' • 

<*> Menu, ix $ 45 ; Yrihaspati, 3 Dig. 468. 
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Nor was it to be continued further than was necessary for 
the purpose of conception. Nor was it allowable to procreate 
more than one son, though at one tipe it was thought that a 
second might lawfully be produced (fc). Nor was the Afridow 
allowed to consort with any one she pleased, or to do so at 
all merely of her own free will. The procreator was to be 
the brother of the deceased if possible, or, if he was not at* 
tamable, a* near sapinda (Z). This was either to enhance the 
fiction of paternity ; or, perhaps, still further to exclude any 
personal feeling on the part of the widow. Further, some 
authorisation was necessary, though it is not very clearly 
stated by whom it was to be given. In a legend ‘mentioned 
in the Mahabharata, Yyasa begets children on both the 
widows of his brother, at the request of Satyavat, the mother 
of the deceased (m). Gautama asserts that the widow must 
obtain the permission of her Gurus. Narada speaks of the 
authorisation as being given to the widow by her spiritual 
parents, or by hor relations. Manu merely speaks of her 
being authorised, to which Kulluka Bhatta adds by the 
husband or spiritual guide. Yajnavalkya refers to the au- 
thority of the latter (w). It is quite plain that even the brother 
could not perform the act without some external authority. 
Nlyoga not § 68. If I am right in this view, it is evident that the 

polyandry. levirate, as practised among the Aryan Hindus, was not a 
survival of polyandry. The levir did not take his brother’s 
widow as his wife. He simply did for his brother, or other 
near relation, when deceased, what the latter might, have 
authorised him, or any other person, to do during his life- 
time. And this, of course, explains why the issue so raised 
belonged to the deceased and not to the begetter. If it were 
a relic of polyandry, the iiisue would belong to the surviving 
polyandrous husband, and the wife would pass over to him 
as his wife. Such a course would have been natural enough 


(k) Mann, ix. § 58—68, 143, 147 ; Narada, xii. § 62, 80—88 ; Yama, 2 Dig. 468. 
yl) Gautama, xviii. § 4—?, accviii. § 23 : Maun, ix. § 59 ; Narada, xii. § 80—88 j 
Yajnavalkya ii. § 128. Mann, permits either a brother or another. Yajnavalkya. 
either, a relative Or another. Kulluka Bhatta in his gloss adds the word 
sasnndaas limiting the vague word another. 

| m) Ind. Wisd. 87& 

II * 6 i Na ^ adft » } Mann, ix.f 58; Yajnavalkya, 
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©ren among Hindus, and, as we shall see presently, the 
practice actually existed (o) . But it is something completely 
different from the Hindij Niyoga . And the same explanation 
which accounts for the origin of the levitate accounts, also, for 
its extinction. As soon as any idea of mutual fidelity, senti- 
ment, or delicacy, arose as an element in the marriage union, 
the notion of allowing issue to be begotten on a wife would 
become most repulsive. And as that practice died away, the 
usage of authorising it in regard to a widow would naturally 
die away also, though it might continue longej in the latter 
case than in the former. We can see that a considerable 
amount of refinement in the relations between man and wife 
had already sprung up at the date of our compilation of 
Manu (p) ; and we can understand how it camo about, that 
texts were interpolated forbidding a practice which the pre- 
ceding texts had sanctioned and regulated (q) . The Niyoga 
would also become unpopular, as partition became more 
common. So long as the family remained undivided, the 
aftprborn son would be merely an additional mouth to feed, 
accompanied by a pair of hands to work, and he would take 
upon himself the entire duty of performing the recurring 
Ceremonies to his quasi-father. But as soon as the practice 
of division sprang up, he would be entitled to claim a share, 
and to stand generally in his parent’s place. At one time, 
too, it appears that the widow had a right to manage the 
property of her deceased husband on his behalf (r) . Natur- 
ally the relations would cease to*authorise an act which tended 
to defeat their own rights. 

§ 69* The actual marriage of a widow with the brother of Marriage of 
her deceased husband is, of course, something quite different husband’s 
from the levitate . This was sanctipned by Manu in the single brother; 
Case of a girl who had been left a virgin widow (s). The 
practice still exists in many parts of India. It has been found « 
among the Ideiyars, a pastoral race of Southern India ; among 

(o) Bo$t § 6$., 

M Mann, iii* § 45, 65-62, ix. § 101- -105, 

ig) Manu, ix. J 64—68. 

fr) Manu, ix. § 210, 146, 100. 

14 Manu, ix. § 60, 70. 
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the Jat families of tlie Punjab, both Brahman and Rajputs ; 
and among some of the Rajput class of Central India. In 
the Punjab such marriages are considered of an inferior class, 
and do not give the issue full right of inheritance (t). Such 
marriages may in some cases be a relic of polyandry, but they 
seem to me capable of a much simpler explanation. There 
is nothing in the usage of itself unnatural and revolting. 
The marrfcige of a woman with two brothers successively is 
merely the converse of the marriage of a man with two sisters 
successively, a sort of union which, though illegal, is by no 
means uncommon in Great Britain, and which is absolutely 
legal in several of our colonies. Marriage with a deceased 
wife’s sister is believed bo be very common among the lower 
orders, from the simple fact that a sister-in-law very frequently 
becomes a permanent member of the family during the life of 
the sister, and continues in it after her death. She naturally 
takes the place of her sister as mother and wife. Exactly the 
same facts would lead to the converse result in a Hindu 
undivided family. On the death of the husband the widow 
would continue to reside in the same house with her brother-in- 
law. lie would take possession of all the effects of his deceas- 
ed brother, not as heir, but as manager of the family coopera- 
tion by virtue of seniority. At a time when women were 
regarded merely as chattels ( u ), the wives of the deceased 
would naturally pass over to the manager, who was bound to 
support then!. To take the illustration from Scandinavian 
history cited by Mr. McLennan : “ Now Bork sets up his abode 
with Mordissa, and takes his brother’s widow to wife With 
his brother’s goods ; that was the rule in those days, and wives 
were heritage like other things.” Tb© only difference is, 
that the Hindu Mordissa should have been living all aldng 


(t) Madras Census Rep. 149 ; Punjab Oust. 94 j Lyall, Port. Rev., Jan. 
' 1877 k 103. 

(w) The prohibition against dividing women at a partition (Mann, lx. § £10 • 
Gautama, xxviii § 45} seems to point to a time when they had been looked upon 
fewreiy as a part of the family property. Perhaps those curious texts which 


merely as a part of toe family property. Perhaps those curious texts which 
state fcuo liability of a man who had taken the wife, or widow, of another to t*y 
m« debts, may be founded on the same principle (1 Big. 821—323. 2 Biff. 476 : 


’ wife!* Considered as the dead 1 man's property, 
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in tba hous^e with the Hindu Bork, and that on the death of 
her husband the latter would have become her natural pro- 
tector and legal guardian. The transition to husband is so 
natural that it is strange it did not more universally take place. 

§ 70. The same principle, viz,, that the son belongs to the 
owner of tbe mother, can be shown with greater ease in the 
other cases. The secretly born son is described by Yislinu 
as follows : “ The son who is secretly born in the house is the 
sixth. He belongs to him on whoso bed ho was born” (?;). 
Manu is to the same effect, and the gloss of Kulluka Bhatta 
shows that the mother is supposed to be a married woman, 
whose husband’s absence makes it certain that he was not the 
father. Yet the child belongs to him (tv ). In the case of the 
son of a damsel (Kanina) born in her father’s house, if she 
marries, the son belongs to the husband, and inherits to him. 
If she does not marry, he belongs to, and is the heir of, her 
father, under whose dominion she remains (a*) . So, " if a 
pregnant young woman marry, whether her pregnancy be 
known or unknown, the male child in her womb belongs to 
the bridegroom, and is called a son received with his bride” 
(Sahodha) (y ) . As regards the sons of twice married women 
fpaunarhhava), and of disloyal wives, Narada lays down the 
same rule. (( Their offspring belongs to the begetter, if they 
have come* under his dominion, in consideration of a price 
he had paid to the husband. But the children of one who 
has not been sold belong to her husband” (z). Of course 
the children of a woman who* had actually been married to 
;a second husband would, a fortiori , have belonged to him (a). 

§ 71, The same considerations seem to govern the case of 
f a child by a concubine, who is classed by some writers with 
the child by a Sudra (b). The unkm of a man of the higher 


Son born in 
secret. 


Son of damsel ; 


or bride ; 


or twice married 
woman. 


Son by a concu- 
bine. 


(v) Vishnu, xv. § 13, 14. 

fw) Manu, is. § 170. Vir am it.. ii, 2. § 5. 

(«) Vishnu, xv* § 10 — 12 j Vasiahta, xvii. § 14; Narada, xiii. § 17, 18. The 
Viramitrodaya (ji. 2. § 6) gays that the child belongs to the father of the 
woman or husband, according as she was affianced or not at the time of birth, 
fed Mauih is. § 173 ; Vishnu, xv. §15—17 ; Narada, xiii. § 17. 

W Narada, Hi. § 55. For the definition of a “ paunarbbava, see Vishnu, 
§ 7—9 j Manu, § 175 ; Narada, xii. § 40—49 ; Vasishta, xvii. § 18. 
m Katmyana, 3 Dig* 286. „ • 

JW See Baudhayana, ii. 2, § 21, 22 ; Vishnu, xv. § 27, note. 
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classes witli a Sudra was, ni tko later law, though n&t 
originally, looked upon as so odious, that the son was onljr 
entitled to maintenance, and not t> inkorjtanoe (r). And 
the position of a son horn to linn by a concubine was no 
better (d). But the son of a Sudra by a concubine was 
always entitled to inherit under certain events. The dis- 
tinction, however, seems to kavo been taken, that in order 
to do so, fio must have been bogotten upon a woman who 
was under the absolute control of the begetter. Manu 
speaks of tile son begotten bjjt a man of the servile class 
u on his lemale slave, or on the female slave of his male 
slave” {e ). And so Narada says, " there is no issue if a man 
lias had intercourse with a woman in the house of another 
man; and it is termed fornication by the learned if a 
woman has intercourse with a man in the house of a 
stranger” (/). Obviously, because m the latter case the 
woman is not under his dominion. Iler issue would belong 
to the person who was her owner. 

§ 72. The case of the sou of the appointed daughter *is a 
little more complicated, but appears to me to be explicable 
in the same way. She was lawfully married to her husband. 
Yet her son became the son of her father, if ho had no male 
issue ; and he became so, not only by agrooment with her 
husbaud, but by a more act of intention on the part of her 
fathor, without any consent asked for or obtained. Hence a 
man was warned not to marry a girl without brothers, lest 
her father should take her first son as his own (g ). Now 
Vasishta quotes a text of the Vedas as showing that (e the 
girl who has no brother comes back to the males of her own 
family, to her father and the rest. Beturnjpg she becomes 
their son”(/f). In her ease, therefore, the fathor seems to 
have retained his doimnicn over her, to the extent of being 


(f) Of Mann, iii § 13— TO, i* § 145—155, 178 ; Gautama, xxviii. § 39 ; Devala. 
3 Dig 185, and other authorities cited 3 Dig 115—183 ; Yajuavalkya. ij. § 126 
(rf) Mitakahara, i 12, § 8 
h) Mono, i* 8 m 


(e) Afaaa, ii § 179 
|0 yarfcda, xiu § 61 


(i) Gautama, axviii $ l 
th) Vasbhta, *vii 1 12 


19, 20 j Mama, hi 5 11 
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able to appropriate her son if he wished it (i). The same 
result of course followed, where the marriage took place 
with an express agreement that this dominion should be 
reserved (it). 

§ 78. The remaining sons are all adopted, sons, and avow- Adopted sons, 
edly the original property of their natural parents. Their 
case will be separately treated in the next chapter. The 
only matter of remark bearing on the present ‘enquiry is 
this ; that in two of the cases, viz., the son given (dattaka) 
and the son bought (kritaka), the boy was a minor, and the 
right in him was given over by those who had dominion 
over him, ’and could be given over by no one else (§ 116). 

In the case of the son made ( kritrima ), the youth was of full 
age, and therefore able to dispose of himself; and in the 
case of the son self given ( svayamdattaka ) or cast off 
(apaviddha) he had been abandoned, or ill treated by his 
parents, or had lost them. Their dominion had accordingly 
come to an end (Z). 

§. 74. All of these sons, except the legitimate and the AU buttwo now 
adopted, are long since obsolete (m ) . But Mr. Colebrooke 
states that in his time the practice of appointing brothers 
to raise up male issue to deceased, impotent, or even absent 
husbands still prevailed in Orissa (n). The same reason 
which caused the Kshetraja son to fall into disrepute, neces- 
sarily led to the disappearance of several of the others also. 

The increasing strictness of the marriage tie made a husband 
refuse to recognize as his son ahy issue which was not begot- 
ten upon his own wife by himself, or at ail events might not 
be supposed to have been so begotten. This would eliminate 


(i) In Russia, a father retains bis dominion* over his daughter after marriage, 
and may oloim her services at his own home if they are required in case of ni- 
nes*) or by the death of his wife. See an article on Marriage Customs, in the 
Fall Mall Bndget, xix. 249, one of a series on The Russians of to-day. 

(fc) Bandhayana, ii. 2, §11, , .. „ ^ , 

h) Bandhayana, ii 2, § 18, 14, 16, 19, 21 ; Vasishta, rrou § 17—20 ; Vishnu, 
xv. § 18—26 ; Mann, is. § 168, 169; 174, 1 77 ; post § 92. Similarly in Borne there 
were, two sorts of adoption; adopt io, properly so called of a child who was 
under the dominion of another, and adrogatio , of a person who was swi juris. 

« -A 1 T> *i If a r*i„ nf -1 * A JJj. TJ „ .'I. 070 Qfifi. V TW«*w i« 


a a ahy evidence that they Were still recognized at that time, Se% ante, § 16 . 
(n) 8 Big; 276, note, 
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from the list of sons the Kanina, the Gudhaja, and the 
Sahodha, unless, in the latter case, the son conceived before 
marriage was born after marriage ( 0 ). When a second 
marriage came to be forbidden (§ 86), the Paunarbhava 
would follow the same fate. The practice of appointing a 
daughter would also fall into disuse, since so long as it lasted 
there would be a difficulty in finding a husband for a girl 
who had no brothers. It was probably at this period that 
the son of a daughter not appointed came to take the high 
rank which # he at present occupies, in the list of heirs (p) 
The cessation of marriage between persons of different classes 
(§ 82) would similarly put an end to the Nishadd . The five 
sorts of adopted sons would alone remain. These are reserv- 
ed for future discussion (§91). 

iCiglifc forms of § 75. The above statements will show that in the view of 

m&ra&g#, early Hindu law, sonship was not by any means founded on 
marriage. A consideration of the marriage law itself will 
show that in ancient times it meant something very different 
from what it does at present. Bight forms of marriage, are 
described by Manu, and in loss detail by Narada and Yajna- 
valkya ( q ) . “ The ceremony of Brahma, of the Devas, of the 

Rishis, of the Prajapatis, of the Asuras, of the Gandharvas, 
and of the Rakshasas ; the eighth, and basest, is that of the 
Pisachas. The gift of a daughter, clothed only with a single- 
robe, to a man learned in the Yeda, whom her father volun- 
tarily invites, and respectfully receives, is the nuptial rite 
called Brahma. The rite which sages call Daiva, is the gift 
of a daughter, whom her father has decked in gay attire, 
when the sacrifice is already begun, to the officiating priest, 
who performs that act of religion. When, the father gives 
his daughter away, having received from the bridegroom 
one pair of kine, or two pairs, for uses prescribed by law, 
that marriage is termed Arsha. The nuptial rite called 
Prajapatya, is when the father gives away his daughter with 
due honour, saying, distinctly, 'May both of you perform 

( 0 ) Sse XMUctor of THchimpoly v. I^ehhamani, 1 1, A, 583, 503, 8 . C. 14 B. 
p. ft, 115 j 8 . C. 51 Suth. 358. 

f - \<jf Nowwla, xil 38—45 5 Yajnavalkya, i, § 58—61, 
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together your civil and religious duties/ When the bride- 
groom, having given as much wealth as he can afford to 
the father and paternal kinsmen, and to. the damsel herself, 
takes her voluntarily as his bride, that marriage is named 
Asura. The reciprocal connection of a youth and a damsel 
with mutual desire, is the marriage denominated Grandharva, 
contracted for the purpose of amorous embraces, and pro- 
ceeding from sensual inclination. The seizure of *a maiden 
by force from her house, while she weeps and calls for 
assistance, after her kinsmen and friends have been slain 
in battle or wounded, and their houses broken open, is 
the marriage styled Raksbasa. When the lover secretly 
embraces the damsel, either sleoping or flushed with strong 
liquor, or disordered in her intellect, that sinful marriage, 
called Pisacha, is the eighth and the basest.” 

§ 7G. It is obvious that these forms are founded upon Different stage* 
different views of the marriage relation, that they belong to raarted 

different stages of society, and that their relative antiquity 
is exactly in the inverse ratio to the order in which they are 
mentioned. The last three point to a time when the rights 
of parents over their daughters were unknown or disregarded, 
and when men procured for themselves women (they can 
hardly yet be called wives) by force, fraud, or enticement. 

But even these three show variations of barbarism. The 
Pisacha form is more like the sudden lust of the ourang- The Pisacha; 
outang than anything human. The first dawning of the 
conjugal idea cannot have arisen* when the name of marriage 
could be given to a connection, which it would be an exag- 
geration to describe as temporary. The Rakshasa form is The Rakshasa ; 
simply the marriage by capture, the existenceof which, coupled 
with the practice of exogamy, Mr. ^McLennan has tracked 
Dttt in the most remote ages and regions. It is at the pre* 
gent day practised among the Meenas, a robber tribe of 
central India, and among f the Gonds of Berar, not as a 
symbol but a matter of real earnest ; as, real as any other 
iorni of robbery (r). The -connection between the Rakshasa 

md the Gandharva forms is evidenced by the fact that both The Gandham 

: 1 forms. 

(r) Ly&U, Part. Bov., Jan. 1 977, 106. . V. N. Mandlik, 441. 
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were considered lawful for the warrior tribe ( 5 ). The latter 
is an advance beyond the former in this respect, that it 
assumes a state of society in which a friendly, though per- 
haps stealthy, intercourse was possible between man and 
woman before their union, and in which the inclinations of 
the female were consulted. Both forms admitted of a per- 
manent connection, though there is certainly nothing in the 
definition* to show that permanence was, a necessary element 
in either transaction. The remaining forms of marriage all 
agree in this, that the dominion of the parents over the 
daughter was fully recognized, and that the essence of the 
marriage consisted in a formal transfer of this dominion to 
the husband. 

The Asura form. § 77. The Asura form, or marriage by purchase, which the - 
Sanskrit writers so much contemn (£), was probably the next 
in order of antiquity to those already mentioned. When it 
became impossible, or inconvenient, to obtain wives by robbery 
or stealth, and when it was still necessary to obtain them from 
another tribe (w), the only other mode would be to obtain 
them by purchase. And, of course, the same system would 
survive even when marriage was permitted within the tribe, 
though not within the family, if an unmarried girl was a valu- 
able commodity in the hands of her own family, either as a 
servant, while she remained unmarried, or as a possible wife, 
where the balance of the sexes rendered it difficult to obtain 


wives. As delicacy increased in the relation between the 
sexes, marriage by sale would fall into disrepute from its re- 
semblance to prostitution (v). Hence Manu says : u Let no 
father, who knows the law, receive a gratuity however small 
$ for giving his daughter in marriage, since the man who 
jr through avarice takes a ^gratuity for that purpose is a seller 

the Areimfom. of his offspring” {w) . The Arsha form, which is one, of the . 
I: , , approved forms, appears to be simply a survival from the 

If <; )« t Asura, the substantial price paid for the girl having dwindled 
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down to a gift of slight, op nominal, value (0) . Another mode 

of preserving the symbol of sale while rejecting the reality, 

appears to have been the receipt of a gift of real value, such 

as a chariot and a hundred cows, which was immediately 

returned to the giver, much in the same way as our Indian 

officials touch a valuable nuzzur, which is at once removed by 

the servants of the donor. This arrangement is said by 

Apastamba to have been prescribed by the Vedas “in order 

to fulfil the law,” — that is, apparently, tlio ancient law, by 

which the binding form of marriage was a s&le (y). The 

ultimate compromise, however, appears to have been that Origin of dowry. 

the present given by the suitor was received by the parents 

for the benefit of the bride, and became her dowry. Manu 

says : “ When money or goods arc given to damsels, whose 

kinsmen receive them not for their own use, it is no sale ; it 

is merely a token of courtesy and affection to tho brides” 

(2). This gift, which was called her fee (qulka), passed in 
a peculiar course of devolution to the woman's own brothers ; 
that is, back again into her original family, instead of to her 
own female heirs. One rendering of the text of Grautama 
which regulates this succession, even allowed the fee to go to 
her brothers during her life. In either view, it was evidently 
considered to be something over which her family had special 
rights. If they abandoned the possession, they retained tho 
reversion, (a). This was probably the reason that where a 
girl, who had been allowed to j)ass maturity, exercised her 
right of choosing a husband for herself, the bridegroom was 
not to give a nuptial present to her father, “ since he had 
lost his dominion over her, by detaining her at a time when 
she. might have fteen a parent.” But, on the other hand, as 
the reversion was thus lost, she wasmot allowed to carry with 
her the ornaments she had received from her own family ( 6 ). 


(y) A pa stamba. ii. vi. 13. § 12, See Mayr, 155, who compares the Roman 
"cWnptio,” and the German “jh?aukaui7' . 

Mann, iii. § 54 ; Mayr, 157. See a case held to be of this sort irt Bombay 
In the $ 00 $$ of Txathibw, 2 Bom. 9. Mr. McGahan mentions an exactly similar 
usage as prevailing among the Kirghiz. Campaigning on the O&us, 60. 
ta) Ma$®, 170. • 

lb) Mann, ix, § 90—93, 

10 
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If the girl died before marriage, the gifts made by the bride- 
groom reverted to him, after deducting any expenses that 
might have been already incurred (c)’. 

§ 78. The essential difference between the three remaining 
forms, viz., the Brahma, Daiva and Prajapatya, and those 
just described, is this ; that while on the one hand the girl 
is voluntarily handed over by her parents, they on the other 
hand receive no equivalent. The Daiva form is expressly 
stated to be appropriate to an officiating priest, that is a 
Brahma form. Brahman. Manu describes the bridegroom in the Brahma 
form as “ a man learned in the Vedas,” therefore presum- 
ably a Brahman also. It is probable that these forms first 
arose in the case of Brahmans. When- mixed marriages 
were allowed, the great reverence shown to the Brahman 
would naturally have led to his being accepted upon his own 
merits, without any payment. In time, the same practice 
would be adopted, even when he was marrying a girl of his 
own caste. When these forms came to be universally adopt- 
ed by the Brahmans, they would be followed by the infe- 
rior classes also as a mark of respectability. Just as a 
marriage in St. George’s, Hanover Square, is specially prized 
by persons who do not happen to have houses in that fashion- 
able district. Primii facie one would imagine that a Brahma 
marriage, from its very definition, was inadmissible for a 
Sudra ; and Manu certainly seems to contemplate only the 
last four as applicable to the case of the three lower classes 
(d). But there is no doubt that the Brahma marriage has 
long since ceased to be the property of any class ; and the 
Madras Sadder Court have held that, in the case of Sudras, 
the mere fact that the bride is given without the bestowal 
of any gift by the bridegroom, constitutes the marriage one 
of the Brahma form (*j). 

: Bnhrna and § 79. Of these various forms of marriage all but two, the 

-jntni»e* lone Brahma and the Asura, are now obsolete. Manu treats the 
first four as the approved forms, and the latter four as dis- 


(c) Yrtjnavatkya, ii. § 146 j Mifeakshara, ii. XI, 8 30 
iti ) Sivarama v, Bagavan Mad, Dec. of 1869, 44, 
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approved. Ho permits the Gundharva and the Raksliasa 
to a military man. Narada forbids the Raksliasa in all 
cases. Both absolutely forbid the Asura and the Pisaclia 
(/). The existence of the disapproved forms, or some of 
them, at a period much later than Narada, is evidenced by 
the rules which provide a peculiar descent for the stridhana 
of a woman so married ( g ). It is stated generally, that the 
Brahma is the only legal form at present, and probably this 
may be so among the higher classes, to whom the assertion 
is limited by Mr. Steele ( h ) . But there is no doubt that the 
Asura is still practised; and in Southern India, among the 
Sudras, it is a very common, if not the prevailing, form (i). 

Even there, however, and among Sudras, it has been held Presumption as 

that the presumption will be against the assertion that a to ornl * 

marriage is in a disapproved form, and that it must bo proved 

by those who rely on it for any purpose. The same point 

has been decided by the High Court in Calcutta, as regards 

Bengal, and seems to have been assumed by tho Judicial 

Committee in a case from Tirhoot (7c). In a case in Western 

India, tho Shastras stated that although Asura marriages were 

forbidden, it had nevertheless been tho custom of the world 

for Brahmans and others to celebrate such marriages, and 

that no one had ever been expelled from caste for such an 

act (Z). The validity of a Gandharva marriage betweon Gandkaryaform. 

Kshatriyas appears to have been declared by the Bengal 

Sudder Court in 1817 (m). It seems to me, however, that 

this form belongs to a time when tho notion of marriage in- 

(/) Manu, iii. § 23, 24, 36—41 ; Narada, xii. § 45. 

(a) Mitakshara, ii. 11, § 11. 

(ft) Gibelin, i. 63; Colebrooke, Essays, 142 (ed. of 1858) ; Steels, 15!). V. N. 

Msmdlik, 301. 

(t) 3 Big. 605; 1 Sfcra. Q. L. 43; Mayr, 155. I have often beard the same 
statement made, a/rguendo , in the Madras Courts by the late Mr. J. W. Branson, 
a barrister of great local and professional experience, and thoroughly versed in 
the languages and customs of Southern India. Tne statement seemed to bo 
acoepted by the Bar and the Beneh. Jagannatha quotes a text from Yajna- 
valkya, stating that the Asura ceremony is peculiar to the mercantile and servile 
dataes, which not to be found in Stenzler’a edition. It ought to come in 
after i. § 61. See 3 Dig. 604 ; In the goods of Nathibai, 2 Bom. 9. 

(ft) Kaithi v. Kulladasi. Madras Dec. of 1860, 201 ; Judoonath v. Bussnnt 
Coomar; 11 B. L. R. 286, 288, S. C., 19 Suth. 264 : Mt. Thakoor v. Bai Baluk 
Rant, U M. I. A. 175, S. C., 10 Suth. (P. C.) 3. 

(l) Keshoiv Rao v. Naro, 2 Bor. 198, [215, 221] and see NunqUal v. Tapeedas, 

1 Bor. 18, [16, 2d] 

(m) Hujmm Qhul v. Ra nee Bhadoorun, cited S. D. of 1846* W0; S. O. 7 
B. S.D. 355, 3Dig, 600. 
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volved no idea of permanence or exclusiveness. Its definition 
implies nothing more than fornication. It is difficult to see 
how such a connection could be treated at present as con- 
stituting a marriage, with the incidents and results of such 
a union. 

Power to dispose § 80. As regards the persons who are authorised to dis- 

of pose of a girl, Narada says : “ A father shall give his daughter 

in marriage himself, or a brother with the father’s consent, 
or a grandfather, maternal uncle, kinsmen, />r relatives. In 
default of airthese, the mother, if she is qualified ; if she is 
not, the remoter relations should give a girl in marriage. 
If there be none of these, the girl shall apply to the king, 
and having obtained his permission to make her own choice, 
choose a husband for herself” (a). Where a father had 
abandoned his wife and daughter, the mother would be 
capable to give away her daughter (o). But under no other 
circumstances would a marriage contract be binding without 
the father’s consent (p) . And the maternal grandmother has 
a right of disposal superior to that of the stepmother *(g). 
Where the natural guardian is a female, she is not necessarily 
invested with exclusive authority in the matter, as is clear 
from the fact that the mother, who ranks next to the father 
as natural guardian, ranks low in the list of relations for the 
purpose of disposing of her daughter in marriage (r). But 
the High Court of Madras refused to allow a divided uncle to 
dispose of his niece in marriage without consulting her mother. 
They admitted that the text of Yajnavalkya (i. § 63} could 
not be limited to the case of a divided family, but they 
thought that the object of placing the male relations before 
the mother Was merely to supply that, protection and advice 
which the Hindu system considered to be necessary on 
account of the dependent condition of women. That depend- 
ence had now practically ceased to be enforced by the law. 
Where the mother was at once the guardian of the girl,, and 


(n) NfUtoda, xii § 20—22} Yajnavftlkya, i. §.63. 

s SSft 1 °- ’ 

0 we*** V ' * Snth - *21 ? Si 0. ,8 Wjto, 219 j S. 

‘x'Wt jPut Sulh, 823. ■■ 
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the legal possessor of the estate out of which the marriage 
expenses must be defrayed, they considered that she was 
entitled to be consulted* on the one hand, and the male rela- 
tions on the other, but that the Court would probably inter- 
fere to compel the marriage of a girl to a suitable husband, 
if chosen by either party, and rejected without reasonable 
cause by the other (s), 

§ 81. The selection of persons to bo married is limited by 
two rules : first , tjiat they must be chosen outside the family j 
secondly , that they must be chosen inside the? caste. Thd 
first of these rules is only a special instance of that singular) 
prohibition against marriage between persons belonging to^ 
the same family, or tribe, which is to be found in almost every 
part of the world, and to which Mr. McLennan has given 
the name of Exogamy . According to the Sanskrit writers, 
persons are forbidden to marry who are related as sapindas. 
This relationship extends to six degrees where the common 
ancestor is a male. Where the common ancestor is a female ‘ 
there is a difference of opinion ; Manu and Apastamba ex- 
tending the prohibition in her case also to six degrees, while 
Gautama, Vishnu, Vasishtha, Sankha, Narada and Yajna- 
valkya limit it to four degrees. To this restriction some of 
the above writers add a further rule that the bride and bride- 
groom must not be of the same gotra or poovara . That is, 
that they must not be of the same family, nor invoke the same 
ancestor (£). In counting according to the above rules the 
person, under consideration is to bo excluded. That is to 
say, begin from the bride or bridegroom, and count, exclu- 
sive of both six, or four, degrees upwards according as their 
relationship with the common ancestor is through the father 
or the mpther respectively, and H the common ancestor is 
not reached within those degrees on both sides, they are not 


($} Namasei'ayavn ▼. Annamal, 4 Mad. H. C. 389 ; Mt. Bully at v. Madkotqfae, 
2 Bojv 680, t789j Kumla Buhoo ▼. Muneoshunkur, ib * 689, [746.1 
(t) iii. 6, Apastamba , ii. v. 11, §15, 10, Gautama iv. 12—6, Vishnu 

§ 9, 10, Narada, xii, §7, Vajn. i § 52, 53, V. N. Mandhk, 411. It is said 
that a woman married within the forbidden degrees, though she cannot be the 
Wife of the hrictegro&Bi for any conjugal or religious purposes, yet cannot be 
another, and must be maintained by her attempted husband. V. N. 


Persons to bo 
selected. 


Exogamy. 


Forbidden 

affinities. 
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sapindas, and marriage between them can be solemnised (a). 
In this way 2^121 possible relations are rendered ineligible 
for marriage ; while further complications, rendered more 
complex by differences of opiuion among the commentators, 
arise in the case of an adopted son, who is excluded from 
marriage in two families, or where relationship is traced 
through stepmothers ( v ). On the other hand, the strictness 
of these rules is relaxed as regards Western and Southern 
India by writers who recognise the validity of district, or 
family, custotn permitting intermarriages within the forbid- 
den degrees. They expressly refer to marriages between 
first cousins, such as that of a man with the daughter of his 
mother’s brother, or of his father’s sister (w). Usage, un- 
supported by direct authority, permits the union of a man 
with his own sister’s daughter (#). Marriage with a niece j 
has, however, been held by the Bombay High Court to be / 
incestuous ( y ). 

The restrictive Sanskrit texts which have been referred to 
above only apply to the twice born classes. Even amongst 
these it is stated by Mr. V, N. Mandlik that the Kshatriyas 
and Yaisyas have neither gotra nor / poovara i and that 
thousands of Brahmans in different parts of the country are 
in the same position. As regards Sudras, the restraint 
upon intermarriage must arise from usage, or from voluntary 
adoption of the Sanskrit rules, not from any inherent efficacy 
of the rules themselves ( 2 ). But exactly the same rule 
against intermarriages between members of the same.family 
has been observed among the Kurumbas of the Nilgiris, the 
Meenas of Central India, the Kandhs of Orissa, and among 
the Dravidian races of Southern India (a). . In Madura, the 
women of the Chakkili tribe belong to the right-hand faction, 


(u) V, N. Mfwdlik, 847 : Mitakshara, cited W. and 6. 175, post § 434 The 

apparent variance in the authorities quoted above arises trom some counting ei 
clusively and others inclusively. B 

(v) See V. N. Mandlik, 853. 

lw} S^e the authorities cited by Mr. V. N- Mandlik, 403, 418* 418-434 44a 
t '(« V. H. Mandlik/ , * 

; cited V. N. Mandlik, 488. 

■*s, 51i Lyall, frort. Rev., Jan. 1877, 106; Hunter, Orissa, ii, 81* - . 
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and tlie men to the left-hand (6). Evidently a relic of the 
time when men had to marry women of a different tribe. 

So the chiefs of the Maravers are accustomed to marry 
Ahambadyan women, and of the children born of such 
marriages, the males must marry Ahambadyans, and the 
females must marry Maravers (c). Exactly the opposite^ 
rule of Endogamy is found to exist among other tribes in' Endogamy, 
the same district. For instance, among the Kalians, the , 
most proper marriage for a man is with his first cousin, that \ 
is the daughter of his father’s sister or brother, and failing^ 
her, with his own aunt or niece. Among the Maravers, also, / 
marriage is permitted between the children of brothers (d) # 

In ancient times, the incestuous marriages of the Sakya 
princes with fcheir own sisters, and the similar intercourse of 
the Gandhara Brahmans with their own sisters and daughters- 
in-law (e), present an illustration of the same curious con- 
flict of principle. 

§ 82. The prohibition against marriages between persons Mixed marriage* 
of different castes is comparatively modern. Originally, por * 

marriages between men of one class and women of a lower, 
even of the Sudra class, were recognized (/), and must have 
tended strongly to produce that amalgamation of the customs 
of the Aryans and the aborigines, which I have already sug- 
gested as probable (gr). The sons of such unequal unions 
were said to rank and to inherit, not equally, but in propor- 
tions rogulated according to the class of their mother (A). 

Even this rule, however, appears to have been an innovation. 

Baudhayana lays it down generally, that “ in case of a com- 
petition of a son born from a wife of equal class, and of one 
born from a wife of a lower class, the son of the wife of lower 


(5) Mad. Manual, Pt. II. 7. 

(c) Mad, Manual, Pt. II. 42. 

S Ibid, 40, 60. 

Wheeler, Hist, Ind. iii. 102 } Muir, A. 8. T. ii. 483. 

(/) Apastamba stands alone among the early writers in not recognizing 
unequal marriages, ii, vi. 13, § 4, 6. It will be remembered that he does not 
recognize the subsidiary sons either. 1 cannot account for this difference, 
unless some passages have fallen out in the text. 

(g) 1 take the Sudras as representing the aborigines in early times, but I am 
aware there is much controversy upon the point. See Muir, A. S. T, i. 140— 
159. 289—295. ii, 868, 455, 485 ; Lassen, Ind. Alt. i. 799. # 

(h) Mann, lx, § 149-154. 
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class may take the share of the eldest, in case he be possess- 
ed of good qualities” (i). All the writers allow marriages 
between a Sudra woman and a Kshatriya or Vaisya, but 
there is much conflict as to marriages between a Brahman 
and a Sudra woman. Among the Sutra writers the validity 
of such marriages seems to be undisputed, but there is much 
variance as to the position of the offspring. Some texts 
represent him as sharing with the higher sons ; others as only 
inheriting in default of them ; others as never taking more 
than a smairfraction of the estate ; and others as never en- 
titled to more than maintenance (k). The conflict in Manu 
is still greater, and shows that the present compilation is 
made up of texts of different periods. Some texts forbid 
the marriage, some permit it. Some allow the son to inherit, 
others forbid him to do so (Z). 'But perhaps the strongest 
possible recognition of such marriages is that afforded by 
Manu himself, when he admits that the offspring resulting 
from them might in seven generations rise to the highest 
class (m). It seems, however, to have been always admitted 
that a Sudra man could not lawfully marry a woman of a 
higher class than his own (n). 

§ 83. Marriages between persons of different classes are 
long since obsolete (o). No doubt from the same process of 
ideas which has split up the whole native community into 
countless castes, which neither eat, drink, nor marry with 
each other (p). It is impossible now to say when mixed 
marriages first became extinct. The Mitakshara .follows 
Yajnavalkya in recognizing such marriages, though the 
phrase, tc under the sanction of the law instances do occnr,” 


(t) Baudhayana, U. 2, J 8. See Gautama, mi, J 85—38, 


Ik) Baudhayana, ii. 2, §6,7, 21 ; Gautama, rrviii. 

(i) Ct Mann. iii. § 12-19, ix. § 149-155 ; Na~ 
i. 1 56, 57 $ Smnti Chandrilqi, ii. 2, § 8. 
m Manu, x. f 64} see, too, § 42. 

(w) Mann. vi. § 13, ix, J 157. , 

to) Vrikaz Nwadtya 5 Dig. 141 } D. K. S, i 2, § 7* 

(p) Marriages between persons in different, sub-divisions of the mn* caste, 
s. el , Brahmans or Snores, are said to be invalid unless sanctioned by local 

custom. Melaram v. Thanooram > 9 Suth. 562 } Narain £>ham v. Ba&htt 1, 1 
*~X 1, 8. 0. 23 Suth. 834. See, however, Pandaiya Tc ilaver v, jp$*££ Tclatoer* 
" Sl c< 4 S, 0, 3B.L. 

Ljf; Dl V* PUtu, (If. Vi) 41. (- 
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seems to show that they were dying out (3). They are also 
mentioned without disapproval by the Daya Bhaga, Smriti 
Chandrika, Sarasvati VilStsa, Viramitrodaya, Madhaviya, and 
Varadrajah (r). But in the case of the later authors, at all 
events, it is probable the discussion was merely introduced 
to give completeness to the subject, and not because such a 
practice really subsisted. 

• 6 84. As the syreat and primary object of marriage is the Physical or 

. p <| , . , ., 1 mental capacity 

procuring 01 male issue, physical capacity is an essentiaJ 
requisite, so long as mere selection of a bridegroom is con- 
cerned ; but a marriage with a eunuch is not an absolute 
nullity as with us {s) . Mental incapacity stands in the same 
position. While the matter rested in contract, no Court, I 
imagine, would treat a promise to marry a lunatic or an idiot 
as binding ; but the marriage, if celebrated, would be valid. 

Tho lunatic, or idiot, would be incapable of inheriting ; but 
his issue would receive their shares (£). A Hindu marriage is 
the performance of a religious duty (n), not a contract ; there- 
fore 'the consenting mind is not necessary, and its absence, 
whether from infancy or incapacity, is immaterial (v). 

§ 85. The efficacy of the marriage tie, as binding either Polygamy, 
party to the transaction, is a matter upon which there has 
been a considerable change in the Hindu law, while its 
earlier stage was evidently in accordance with usages which 
we find at present existing among the non- Ary an races. 

Among the Kandhs, “ so long. as a woman remains true to 
her husband, he cannot contract a second marriage, or even 
keep a concubine, without her permission” ( w ). The same 
rule prevails among the caste of musicians in Ahmedabad, 
and in the Vadauagara Nagar caste, ( x ), and seems, from 
the evidence of the Thesawaleme* to have been in force 

( 0 ) Mitakshara i. 8, § 2. p 

(iV Daya Bhaga, ix. ; Smriti Chandrika, ii. 2, § 6—9 ; Viramit. ii. 2 § 2 ; Mad- 
haviya, § 24 ; VaTadrajah, 18. p 

(«) Of. Narada, xii. §8—19 ; Mann, ix. § 79, 203. S«e as to withdrawal from 
contract, post, § 88. Kanahi v. Biddya, 1 All. 549. . _ „ 

( t ) See Gautama, xxviii. § 44 ; 'Narada, xiii. $ 22 ; Mann, ix. § 201—203 ; W 
& B. 274 j Dabychim v. Badachum, 2 M. Dig. 99. 

(«) Mann, ii, § 66, 67* vi. § 36, 37- See, however, v. § 139. 

(v) Supra 2 M. Dig. 99, W. & B. 274. » 

iu>) Hunter's Orissa, ii. 84. 

f®) Muhashunkur v. ML Oottum, 2 Bor. 524. [572.] V. N. Mandlik, 406. 

- 11 
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among the Tamil emigrants into Ceylon, (y). One text of 
Manu seems to indicate that there was a time when a second 
marriage was only allowed to a Man after the death of his 
former wife ( z ). Another set of texts lays down special 
grounds which justify a husband in taking a second wife, 
and except for such causes it appears she could not be super- 
seded without her consent (a). Other passages proyide for 
a plurality of wives, even of different classes, without any 
restriction (b) . A peculiar sanctity, however, seems to have 
been attributed to the first marriage, as being that which 
was contracted from a sense of duty, and not. merely for 
personal gratification. The first •manned wife had prece- 
dence over the others, and her firstborn son over his half- 
brothers (c). It is probable that originally the secondary 
wives were considered as merely a superior class of concu- 
bines, like the handmaids of the Jewish patriarchs. It is 
now quite settled that a Hindu is absolutely without re- 
striction as to the number of his wives, and may marry 
again without his wife’s consent, or any justification except 
his own wish ( d ). He cannot, however, divorce his wife 
except by special local usage (e). 

Second mam- § 86. The prohibition against second marriages of women, 
fpmerly a? en either after divorce, or upon widowhood, has no foundation 
lowed. either in early Hindu law or custom. Passages of the Vedas 

quoted by Dr. Mayr sanction the remarriage of widows (/). 
And the second marriage o£ women who have left their hus- 
bands for justifiable cause, or who have been deserted by 
them, or whose husbands are dead, is expressly sanctioned 


(0 Theaawalome, i. § 11. 

(«) V Having thus kindled sac rod fires and performed funeral rites to bis wife, 
wbo died before him, bo may again marry, and again light tbe nuptial fire.” 
Manu, v. § 168 ; and see ix, § 101, 103. 

(a) Menu, ix. § 77—92. Afastamba ii. ▼. ii g 13—13. This seems still to be the 

usage among some castes of the Deccan. Steele, 30, 108, and in Bengal. Kally 
Chum v. jMlcheb, 5 Cal,, 092. • 

(b) Mann, iii. § 12, Yiii, § 304 ix. 1 85—87. 

(cj See Mafin, iii. § 13, 14, ix. § 107, 123-125 ; pout, § 461. 

(a) Pam Bhaga, ix. § 6, note j 1 Stra- H, L. 56 ? Steele, 168 ; Burn Shorn v, 
Nnthoe, 1 Bor. 50 [85] * Vitas vamy v. ^paMvamy, \ Mad. H. C. 875. 
f '" (e) Such a usage Has been affirmed in Assam, Kudomee y. Jotmmm, 3 
, <OwL 385. * >* 

si W) It is now ^ejrtoted by Act XV of 1856, see jtwtf, 
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. by the early writers (g). The authority of Mann is '•strongly 
on the other side ; but I think it is plain that this is one of 
the many instances in which the existing text has suffered 
from interpolations and omissions. Manu declares that a 
man may only marry a virgin, and that a widow may not 
marry again (h). The only exception which he appears to 
allow, is in the case of a girl whose husband has djed before 
consummation, who may be married again to the brother of 
the deceased bridegroom (i). On the other hand, two other 
texts appear to recognize and sanction the second marriage, 
either of a widow, or of a wife forsaken by her husband (ft). 
The contradiction appears to arise from the deliberate omis- 
sion of part of the original text in an earlier portion of the 
same chapter. At ix. § 76 a wife, whose husband resides 
abroad, is directed to wait for him eight, six, or three, years 
according to the reason for his original absence. Nothing 
is said as to what is to happen at the end of the time. 
Kulluka Bhatta inserts a gloss: — “ after these terms have 
expired, she must follow him” (Z). Now if we look to the 
corresponding part of Narada, who had an earlier text of 
Manu before him (m), we find that he lays down that “ there 
are five cases in which a woman may take another husband; 
her first husband having perished, or died naturally, or gone 
abroad, or if he be impotent, or have lost his caste.” Then 
follow the periods during which a woman is to wait for her 
absent husband, and the whole .thing is made into sense by 
the direction, that when the time has expired she may betake 
herself to another man ( n ). Nothing is said about her fol- 
lowing him, which after such an absence would probably be 
impossible or useless. If a similar passage had followed § 76 
in Manu, the texts at § 175, 176 wbuld be intelligible and 


(g) Narftda, *ii. § 97—101 1 see too § 18, 19, 24, 46-49, 62; Derala, 2 Dig. 
470 ; Baudhayana, ii. § 20 : vaaishfca, xvil. § 13 ; Katyayana, 3 Dig. 236. 

(A) Manu, viii. § 226, v. § 161—163. See, to the same effect, Apastamba, U, 
vi. IS. > 4 . _ 

(t) Manu, I*. $ 69, 70 ; mte, § 69. 

ix* I m, 170. See 1 Gib, 34, 104. , w a ^ 

lisj* apparently founded on a text attributed t&Tasiabta, cited 8 Dig. 
frhiOh liw>,t;he same effect. , 

7 21 s In trod, to Narada. 

01. See also authorities, ante, note (g). 


Probable omis- 
sion in present 
text o? Manu. 
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consistent. When second marriages were no longer allowed, 
these passages seem to have been left out, and others of an 
exactly opposite character were inserted; the texts at § 175, 
176 then became unmeaning, but they were retained to 
explain the phrase, “son of an unmarried woman,” which 
had already appeared in the list of subsidiary sons. It is 
probable jhat the change of usage on this point arose from 
the influence of Brahmanical opinion, marriage coming to be 
looked upon^as a sort of sacrament, the effect of which was 
indelible. A similar cause has produced that difference 
of opinion upon the legality of marriage following upon 
divorce which prevails in Protestant and Roman Catholic 
countries. If it is asked why the law varied in exactly the 
opposite direction in regard to second marriages of men, the 
only answer I can suggest is, that men have always moulded 
the law of marriage so as to be most agreeable to themselves. 
Usage of other §87. When we examine the usages of the aboriginal 
tribe*. races, or of those who have not come under Brahmanical 

influence, we find a system prevailing exactly like that 
described by Narada. Among the Jat population of the 
Punjab, not only a widow, but a wife who has been deserted, 
or put away, by her husband, may marry again, and will 
have all the rights of a lawful wife (o). In Western India, 
the second marriage of a wife or widow (called Pat by the 
Mahrattas, and Natra in Guzerat) is allowed among all the 
lower castes. The cases in* which a wife may re-marry are 
stated by Mr. Steele as being, if the husband prove impo- 
tent, or the parties continually quarrel ; if the marriage 
were irregularly concluded ; if by mutual consent the hus- 
band breaks his wife’s neck-ornament, and' gives her a chor- 
chittee (writing of divorcement), or if he has been absent 
and unheard of for twelve years. Should he afterwards 
return, she may live with either party at her own option, 
the person deserted being reimbursed hismarriage expenses. 
A widow’s pat is c&nsidered more honourable than a wife’s, 
but children by pat are equally legitimate with those by a 


if >) Punjab Cast. 05. 
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first marriage (p). The right of a divorce and second mar- 
riage has been repeatedly affirmed by the Bombay Courts (#). 
So, in Southern India widow marriage and divorce is common 
among many of the lower castes, such as the Vellplans of 
the Palanis, the Maravers (except in the case of the womon 
of the Sambhu Nattan division), the Kalians, the Pallans (r), 
the tank-diggers, the potters, the barbers, and the pariahs 
generally (.$). In the better classes, such as the oilmongers, 
the weavers, and a wandering class of minstrels, called the 
Bhat Rajahs, who claim to be Kshatriyas, it’ is found in 
some localities and not in others (i). It is not practised at 
all among the Brahmans and Kshatriyas, or among the 
higher classes of Sudras, such as the shepherds, the Komaty 
caste, the writers, or the five artisan classes, who claim 
equality with the Brahmans and wear the thread (it). The 
degree in which divorce and widow marriage prevails is 
probably in the direct ratio to the degree in which the 
respective castes have imitated Brahman habits. The The- 
sawsileme treats widow marriage as a matter of course (v), 
and we may fairly assume that it was so originally among 
all the Tamil races. 

§ 88. Marriage is not to be confounded with betrothal. 
The one is a completed transaction ; the other is only a con- 
tract. Manu says, “ Neither ancients nor moderns who were 
good men have ever given a damsel in marriage after she had 
been promised to another man” {w). But Narada and Yajna- 


( p ) Steele, 20, 109, 100; W. & B. 139 to 146, 162, 163, 167. The futwahs 
recorded at pp. 112, 114, 189, 141, were evidently given by Shaatris, wlio 
treated such second marriages as illegal. See too Huree Bhaee v. Nuthoo , 1 
Bor. 59, [05] note. 

(q) As to divorce see Kaseram v. Umbaram,* 1 Bor. 387 [429] ; Kasee Dhool - 
hibh v. Rutton Base, ib. 410 [452] ; Muhashunher v. Mt. Oottum, 2 Bor. 524 

' [572] yDyaram' v. Baeeumba , Bellasis, 36. R. v. Karsan, 2 Bom. H. C. 124, 
R. v. Sambhu 1 Bom., 347, Government of Bombay v. Ganga . 4 Bonv, 330. As 
to widow marriage, Hurlcoonwur v. Ruttun Baee, 1 Bor. 431 [475] ; Treeltumjee 
v. Mt, Laro Laroo , 2 Bor. 361 [897] ; Bgee Button v. Lalla Munnohur , Bellasis, 
86 ; Base Sheo v. Rutboryee, Morris, Pt. I. 103. See per curiam, Rahi v. 
Qovindj 1 Bom., 114. » 

(r) Mad. Manual, Pt. IX. 33, 40., 58 ; Kattama Nachiar y. Dorasinga Tevar , 6 
Had. H. C. 329 ; Murugayi v. Viramakali , 1 Mad. 226. 

(e) Madras Census Report, 157, 159, 164, 171* 

(l)' Madras Census Report, 141, 143, 155. 

(«) IWd. m, 140, 14sfl49, 1 si 
iy) Thesawaleme, i. § 10, 

\w) Manu, ix. $ 99. 
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of contract. 
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valkya both admit the right of a father to annul a betrothal to 
one suitor, if a better match presents himself ; and either 
party to the contract is allowed to withdraw from it, where 
certain specified defects are discovered (aj). Narada states 
that a man who withdraws from his contract without proper 
cause, may be compelled to marry the girl even against his 
will. But it is now settled by decision that a contract to 
marry will not be specifically enforced, and that the only 
remedy is by an action for damages (y ) . All expenses result- 
ing from the abortive contract would be recoverable in such 
an action (2). Of course, no such claim could be maintained 
where the contract failed from the wilful, or negligent, con- 
duct of the complaining party (a). w Probably the real 
difficulty has often been to distinguish between two things 
which are sometimes called by tho same, name, viz., the 
betrothal, which is only a promise to marry, and the - pledg- 
ing of troth, which forms part of the marriage itself. The 
former class of betrothal is often celebrated with much 
ceremony, but this does not alter its character. So, in the 
actual marriage there are numerous formalities, and many 
recitals of holy texts, but the operative part of the trans- 
action consists in the seven steps taken by the bridal pair. 
On the completion of the last step, the actual marriage has 
taken place ( b ). Till then it is imperfect and revocable. 
Even this proceeding, however,* is not absolutely essential. 
It is a form which, if complied with, is conclusive. But if 
it is shown that by the custom of the caste, or district, any! 
other form is considered as constituting a marriage, then 
the adoption of that form, with the intention of thereby 
completing the marriage union, is sufficient (c). In some 
communities there is a cfistom that after the actual marriage 


(®) Narada, xii. § SO— 38 ; Yftjnavalltya, i. § So, 66 j Vasiabfca, 2 Pig. 487, 
400 j Katyayanft. ib. 401 j Mitakstara, ii. 11, §27. 

(w) Narada, xii. § 86 ; Timed v. Nagindas, 7 Bom,: H. C. 0. 0. 122 j Nowbut 
v. Aft Lad Kooer, 5 N. W. P. 102 j re Gunput Nwrain Singh, 1 Cal. 74. 

. , (*) Mitaksbara, it U, § 28. . 

J . (a) LHvi Yiramli\igam v. AlaturU t Mad. Pec. of I860, 274. ' ’ ■■ * 

it. | 227 ; Narada, xit § 2 $ Tama, 2 Pig. 468 ; Viramifc. ii. 2.14; 
/Essays, 128, Bes oases last cited. « , 

Maatt JU. § 36 j see futwah, 2 M. Dig, 46 ; GathaMmv. 1 BboWte Kochin, 
». C. 23 Sati. 170. Kaliy Chum r, Pufakee, 6 Cal. 092* V. N. 
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has taken place a further ceremony must be performed 
before cohabitation, and if the man \yho has gone through 
the first ceremony declines to perform the second, the girl 
may lawfully marry again (d). But the legal result of such 
a custom would appear to be that there is no binding and 
complete marriage until after the second ceremony. 

§ 89. A marriage actually and properly celebrated will be Irregular mar- 
legal and binding, although it has taken place in violation mse ' 
of a previous agreement to marry another person (e ) ; or 
although it has been performed without the consent of the 
person whose consent ought to have been obtained (/). For 
this is one of the cases in which necessity compels the appli- 
cation of the maxim, Factum valet, quod fieri non debuit. 

When the marriage is once completed, if either party refuses 

to live with the other, the case is no longer one for specific 

performance of a contract, but for restitution of conjugal 

rights. It has long since been settled that such a suit would howiwforoed. 

lie between Hindus, but there was much conflict of authority 

as to the mode in which the decree was to be enforced (g). 

The point has now been settled by s. 260 of the Civil Proce- 
dure Code (ActXof 1877), which provides that where the party 
against whom the degree has been made has had an oppor- 
tunity of obeying it, and has wilfully failed to do so, it may 
be enforced by imprisonment, or by attachment of property, 
or by both. Primd facie the husband is the legal guardian Custody of wife, 
of his wife, and is entitled to require her to live in his house 
from the moment of the marriage, however young she may 
be. But this right does not exist, where by custom, or 
agreement, the wife is to remain in her parents’ house, until 
puberty is established ( h ). 


id) Boolchand v, Jmokee , 25 W. R. 886 

(a) Khooshal t. BhugwanMotee, 1 Bor. 138 [155]. 

C/| Baee Bulyat v. Jeychund, Bellasis,43 S. C. 1 Mor. N. 9. 181. 

{$) See Gotha Bam v.Moohita Kochin . 14 B. L. R 288 S. C. 23 Sttfch. 179* 
Jogendrommdini v. Hurry Dose, 8 Oil. 509. Pakhandu r. Manki, 3 AH, 506. 

(h) Kateeran v. Mt Gendhmee,. 23 W» R. 178 ; Suntosh Bam v. Gera Pat * 
tuck t ib. 22. See post, § 380. 
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CHAPTER V. 

FAMILY DELATIONS. 

Adoption, 

§ 90. There is a singular disproportion between tlie space 
necessarily devoted to adoption in the English, works on 
Hindu law, and that which it occupies in the early law-books. 
One might read through all the texts from the Sutra writers 
down to the Daya Bhaga without discovering that adoption 
is a matter of any prominence in the Hindu system. But 
for the two treatises translated by Mr. Sutherland* it may 
almost be affirmed that Englishmen would never have dis- 
covered the fact at all. Even in Jagannatlia’s Digest* the 
subject only takes up thirty-two pages. The fact is that* 
J;he law of adoption* as at present administered* is a purely! 
modern development from a very few old texts. The very] 
absence of direct authority has caused an immense growth of 
subtleties and refinements. The effect that every adoption 
must have upon the devolution of property causes every 
case that can be disputed to be brought into Court.. Fresh 
rules are imagined, or invented. Notwithstanding the 
spiritual benefits which are supposed to follow from the 
practice* it is doubtful whether it would ever be heard of, if 
an adopted son was not also an heir. Paupers have souls 
to be saved* but they are not in the habit of adopting. 

§ 91. I have already (§ 64) pointed out the advantages 
which all early races would derive from the possession of 
sons* and the peculiar necessity for male offspring which, 
would press upon the Aryans* on account of their religious,* 
system. This want was amply met by the early Hindu law, 
which provided twelve sorts of sons, all of whom were eom- 
Jvetent to prevent a failure o'f obsequies* in, the absence of 
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legitimate issue (a). For religious purposes, the son of the 
appointed daughter seems to have been completely equal in 
efficacy with the naturaMborn son ( b ), and where any one of 
several brothers had a son, the latter was considered to be 
the son of all the brothers ; Kulluka Bhatta actually adds 
a gloss : “ So that if such nephew would be tho heir, the 
uncles have no power to adopt a son and the same viow 
was maintained by Chandesvara and other commentators (c). 

It is evident, therefore, that in early times tho five sorts of 
adopted sons must have been of very secondary importance. Comparative 
Apastamba exprossly states that “the gift or acceptanco of a adoptodeon. 
son, and the right to buy or sell a child, is not recognized” (d). 

And Katyayana permits the gift, or sale, of a son daring a 
season of distress, but not otherwise («). The same low 
estimation of adopted sons is evidenced by the rank which 
they occupied in the order of sons. A reference to the table 
which accompanies § G5 will show, that out of fourteen 
authorities there quoted only five place even the dattaka 
among the first six. Now this is not a mere matter of 
arrangement, for they all without exception give rights of 
inheritance to the first six sons which are denied to the 
remaining six. No doubt Manu is one of the five who thug, 
favours the adopted son. But it may be questioned whether 
his text has not undergone an alteration in that respect. 

Both Yajnaralkya and Narada, who were later than Manu, 
place the adopted among tho later six. Narada expressly 
states .that he took Manu as tho basis of his work. An 
examination of tho marginal references in Stenzler’s Yajna- 
valkya will establish that he did the same. It will be 
seen by the table that these two agree much more closely 
with each’ other than either dois with Manu as it now 
stands. It is difficult to account for tlioir differing from so 


(a) Manu, ix. § 180 ; cf. § 161, which, as explained by Kulluka Bhatta, seems 
to bo an interpolation, introduced when subsidiary sons had become obsolete. 
Vrihaspati, DattuJca Chandrika, i. § 8. . 

(h) Vishnu, xv. $} 47 ; Manu, ix. § 127 — 139. 

(<s> Vasislita, xvli. § 8 ; Visliirii, xv. § 42 ; Manu, ix. 3 182 ; 3 Dig. 266 ; Dat. 
taka Chandrika, i. § Sii . 

(d) Apastamba, ii. 13, vi. § 11. 

(e) Dattaka Mimamsa, i. § 7, 8. Mitakshara, i. 11, §, JO refers this prohibition 
to the giver not the taker of the son. A contrary view was taken/by Apararka, 
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high an authority, if they had before them the text which we 
possess. Iu any case, tho mere fact that differences of| 
opinion did exist on such a point Vfould seem to show that 1, 
it had not assumed any great prominence. 

DimiuiaWl § 92. When the number of subsidiary sons was diminished 

5?adoptl f ' l,od S the causes I have already suggested (§ 74), the import- 

ance of the adopted sons, who alone were left, would natu- 
rally increase. Even where a brother's son existed, though 

{ he might procure for his uncle all the required spiritual 
blessings, , still an adoption would be necessary, “ for the cele- 
bration of name, and the due perpetuation of lineage" (/). 
As partition and self-acquisition became more common, the 
latter objects would naturally bo more desired. It is singu- 
lar, then, that wo should find the same diminution exhibit- 
ing itself in the forms of adoption (</). The explanation is 
probably to be found in the growth of Bralimanioal influ- 
ence, and the consequent prominence given to the religious 
principle. If the primary object of adoption'was to gratify 
the mams of the ancestors by annual offerings, it was neces- 
sary to delude tlxe manes r as it were, into the idea that the 
offerer really was their descendant. He was to look as much 
like a real son as possible, and certainly not to be one who 
could never have been a son. Hence arose that body of 
rules which were evolved out of the phrase of Q&nnaka, that 
he 'must be “the reflection of a son" (h). He was to be a 
] person whose mother might have been married by the 
l adopter ( i ); he was to be of the same class ; he was to be so 
| young that his ceremonies might all be performed in the 
j adoptive family ; he was to be absolutely severed from his 

(f) Diiitalat OlifUidrika, i. § 22$ r Darp. 730. . 

(//) In addition to^ tho general authorities cited, ante, § 74, see as to the 
obsoleteness of tho Krita form, 1 Stra. II. L. 132 ; I N. C. /2 ; B shan Kishoi v, 
JlarU Chandra , 13 £L L. R. Appjt. 42, 6. C. 21 Suth. 381. As to the Svayain- 
datta, Bauhvliappa v. Hhivlingappa, 10 Bom. H. Ci 268. As to a form called 
pyluk patnOy K(i?ee Chunder v. Sheeb Chunder . 2 Suth. 281, Other forms 
might perhaps be valid, when sanctioned by local custom, as the Krita system 
is said still to, exist among the Gosains, 1 W. MacN, 101. 

(h) Dattaka Mimainsa, v* § 13. It seems possible that this metaphor is itself 
a mistake. I)r Biihler translates the verso, “ He then should adorn the child* ■ 
which (now) resembles a son of the reeeiver’s body that is, which hasoome to 
reeemhie 4 $on by the previous ceremony of giving and receiving, tW'Jowtial 
As,'S*y;. Bengal, I860, art. Oaun<ika*8toiriti. 

ity It will be seen (post § 118 ) that the origin and scope jof this*ral*i* open 
to'mwh ■ , * *. .>■; ■ 
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natural family, and to become so completely a part of bis 
new family as to be unable to marry within its limits. His 
introduction into the family mast appear to bo a matter of 
love and free-will, unsullied by every mercenary element. 

• All these restrictions had the effect of eliminating the other 
forms of adoption, and leaving the duttaka alone in force. 

§ 93. It must not be supposed that the religious motive rnfluenco of 
for adoption ever excluded the secular motive. The spiritual BCCllUu ‘ niotlves ' 
theory operated strongly upon the Shastrees who invented 
the rules ; but those who followed them wero, in ail probability, 
generally unconscious of any other aim than that of securing 
an heir, oil whom to lavish the family affection which is so 
strong' among Hindus. The propriety of this motive was 
admitted by tho Sanskrit writers themselves. In tlio cere- 
monial for adoption given by Baudhayana, the adopter 
receives the child with the words : “ I take thee for the f ul- j j 
filment of religious duties. I take thee to continue the line ' 1 
of my ancestors” (A;). A text which is by some attributed to 
Manu, states that “a son of any description must be 
anxiously adopted by one who has none, for the sake of the 
funeral cake, water and solemn rites, and for the celebrity of 
his name” ( l ). And tlio author of the Dattaka Chandrika 
admits that even where no spiritual necessity exists, a son 
may, and eten ought to, be adopted, for “ the celebration of 
na me, an d the due porpetuation of Hnesjge” Jin), In fact, the 
earliest instances of adoption found in Hindu legend are j 
adoptions of daughters (n). Tho Thesawaleme shows that 
such adoptions were practised among the Tamil races of 
Southern India (o). At the present day the Bheels cany 
away girk by force for wives, and then, with a zeal for 
fiption which is interesting among pavages, adopt them into 
one family, that they may marry them into another (p). 

Tlao .Kritrima form of adoption which is still in force in 


(k) Th& whole passage is translated by Dr. Buhler in his article on C&nnaka* 
Journ, As. Soc. Bengal, 1866. ■ 

tt) Ita&jtka C^udnh^ i. §^9 ^,3 Dig. 297-' 

Se^Dattaka Miin&mBa, vii. § 30—38. 

(o) Thesawaleme, it § 4. 

(p) Lyall, Fort, Rev., Jan. 1877* 106, » 
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wra^ra.hmani Dff Mithila, and which in several particulars strongly resembles 

pal xuces. that which is practised in Jaffna, has no connection with 

religious ideas, and is wholly non-Brahmanical. Among 
the tribes who have not come under Brahmanical influence, 
we find that adoption is equally practised, but without any 
of those rules which spring from the religious fiction. One 
Sanskrit purist actually laid it down that Sudras could not 
adopt, as they were incompetent to perform the proper reli- 
gious rites (9). Asa matter of fact they always did adopt, 
but were expressly freed from the restrictions which fettered 
the higher classes. They not only might, but ought to, 
■adopt the son of a sister or of a daughter, who Was forbid- 
den to others ; and they might take as their son a person of 
l/any age, and even a married man (r) ; that is to say, they 
adopted persons who made no pretence to religious fitness, 
but who were perfectly suitable for all other objects. So in 
the Punjab, adoption is common to the Jats, Sikhs, and even 
to the Muliammedans, just as in other parts of India. But, 
with them the object i» simply to make an heir. “ The re- 
ligious notion of a mystical second birth is not imported into 
the transaction.” No ^religions ceremonies are jjg&d. There 
is no exclusion of an only son, or of the son. of a daughter, 
or of a sister, nor is there any limit of age. Of later years, 
however, a tendency to introduce these Brahmanical rules is 
showing itself. The explanation given by Mr. Justice 
Campbell is interesting, as illustrating the, way in which the 
process has often taken place In. Sikh times, when the 
land was of little value, and young men of much value, the 
introduction of a new boy into the community was probably 
looked on with satisfaction. But by the time of our regular 
settlements the value of land was discovered, and the brother- 
hood would naturally look to the chances of dividing the 
land of. an heirless co-sharer, rather than to the introduction 
of an extra hand to share in the profits, which had begun to 
be considerable. Hpnce the main body of a tribe would' be 
inclined to enter as a custom what they wished should be 
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the custom, and unless there were men with interests to 
defend, the general wish for tho future was entered without 
protest” ( s ). Among the* J ain dissenters, and in the Talabda 
Koli caste in Western India, adoption is also practised, but 
without any religious significance attached to it, and conse- 
quently with a complete absence of the restrictions arising 
therefrom (t). Among the Ooriya Rajahs of Gan jam, who 
are Kshatriyas, the exequial rites are always performed by 
a Brahman official, who is permanently attached to the family, 
and who is called the son-Brahman ( u ). Yot these Rajahs 
invariably adopt, as might be expected where an old feud- 
ality has to be maintained. In Jaffna, the Tamil people 
adopt both boys and girls ; and so little is there any idea of ■ 
a new birth into the family, that the adopted son can marry | 
a natural-born daughter of the adopting parents ; and where ( 
both a boy and girl are adopted, they can intermarry (v)J 
The secular character of tho transaction is even more forcibly 
shown by the circumstance that the person who makes the 
adoption must obtain the consent of his heirs. If they with- 
hold it, their rights of inheritance will be unaffected ( w ). 

These facts appear to be of much weight in support of the 
suggestion I have already made (§ 10), that the spiritual 
' theory is not the sole object of an adoption, even upon Brah- 
manical principles, and that it can only bo applied with the 
greatest possible caution in the case of non- Aryan tribes, or 
such as dissent from orthodox Hinduism. 

§ 94. The whole Sanskrit law t>f adoption is evolved from Early text* 
two texts and a metaphor. The metaphor (if it is not itself 
a mis-translation) is that of Qaunaka, that the boy to be 
adopted must be. " tjie ^reflection pfLa son ” (§ 92 note h). 

The texts are those of Manu and Vapshta. 


(«) Punjab Oust, 78—83. 

it) Sheo Singh v. Mt Ddkho , 6 N. W. P. 382, 392 affd. 5 I. A. 87 S, 0. 1 AU. 
688 j Bhala Nahana v. Parbhu, 2 Bom. 67, 

(u) This usage was frequently proved in cases in which I was counsel. For 
instance, in the case of the Seerghur succession, and that of bhe Chinna Kimedy 
teluq. The last alone has been reported ( Tammirazu \\ Pantina , 6 Mad. H. O. 
301 ; Raghanadda v. JSrozokishoro , 3 I. A. 154 S. C. 1 Mad. 69; S. 0. 25 Sutb. 
291) but the custom has not been noticed in either of the reports. It was fully 
set obi in the evidence. 

MThesawaleme, ii. § 4. 

(w) Thesawaleme, ii. § 1, 5, 6. See post, § 114, note. * 
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Maim says (as), He whom his father or mother gives to 
another as his son, provided that the donee have no issue, if 
the boy be of the same class, and affectionately disposed, is 
considered as a son given, the gift being confirmed by pour- 
ing water/ 1 

Yasishta says (y), " A son formed of seminal fluids and of 
blood, proceeds from his father and mother as an effect 
from its .cause. Both parents have power to sell, or to 
jdesert him. But let no man give, or accept, an only sort, 
since he must remain to raise up a progeny for the obsequies 
|of ancestors. Nor let a woman give, or accept, a son, unless 
[hvith the assent of her lord. He who means to adopt a son, 
must assemble his kinsmen, give humble notice to the king, 
and then having made an oblation to fire with words fronV* 
the Veda, in the midst of his dwelling-house he may receivo, 
as his son by adoption, a boy nearly allied to him, or (on 
failure of such) even one remotely allied. But if doubt 
arise, let him treat the remote kinsman as a Sudra. The 
class ought to be known, for through one son the adopter 
rescues many ancestors.” 

These texts only apply to the Daitaha form. The 
Kritrima , which prevails in Mithila, but nowhere else, will 
be treated of subsequently. From this small beginning a 
body of law has been developed, which will bfc considered 
under the following heads : — First, who may take in adop- 
tion; Second, who may give in adoption (§ 116); Third, 
who may be adopted (§*118); Fourth, the ceremonies 
necessary to an adoption (§ 185) ; Fifth, the evidence of 
adoption (§ 140) ; Sixth, the results oit adoption (§ 147). 

§ 95. First, Who may adopt;— An adoption may either 
<>fwfchei$i*$ie. made by the man hiijaself, or bj*his widow on his behalf. 

But in either case it is a condition precedent that he should 
be without issue at the time of adoption (»).’ Issue is taken 

(0) Harm, is* $ 16#. 

(ttU Pig. 242; The passage from the Gnhyasutra of Baudhayana, translated 
by Dr. Buhler itt the .roimial As. Soo. Beng. 1866, art. Catm&kA fomiti, is 
almost w<wd for word the same, hut eontams,uo limitation os to relationship or 
, class. ;See also the passage from f aanakaon Adoption, translated in tins same 
Artkle. rfltioh Ss also given, V*. May,viv. 6, § S. 

is) The, same ruje prevailed as regards adoption both in Greece and Home. 
It is singula!? that he ojKrUest ^nfimce of adoption is that in the Rigveda, 
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in the wide sense peculiar to the term in Hindu law (§ 460). 

Accordingly, if a man has a son, grandson, or great-grandson t 
actually alive, he is precluded from adopting. Because any ; 
one of such persons is his immediate heir, and is capable of 
performing his funeral rites with full efficacy (a). But the 
existence of a great-great-grundsun, or of a daughter’s son, 
is no, bar to an adoption (6). Still less the previous existence Only one sou at 
of issue who are now dead (c). * Nanda Pandita in discuss- 
ing this subject suggests, upon the authority of a legend in 
tbe Purana, that an adoption might be valid even during the 
life of a natural-born son, if made with the consent of the 
latter; and 'in Bengal the validity of such an- adoption has 
been maintained, and also that of two successive adoptions, 
the latter of which was made while the son first adopted 
was still alive (d). But the contrary rule is now established; 
and it is settled that a man cannot have two adopted sons* 
at the same time, though of course he may adopt as often' 
as he likes, if at the time of each successive adoption he is 
without issue (e). And where an adoption is invalid by 
reason of the concurrent existence of a son, natural or 
adopted, the death of the latter will not give validity to a 
transaction which was an absolute nullity from the first (/). 

It is suggested by Mr. Sutherland, and assented to by Mr. 

MacNaghten* that if the son, natural or adopted, becamo 
an outcast, and therefore unable to perform the necessary , 
funeral rites, an adoption would be lawful ; and a practice ' 
to that effect is stated to exist fn Bombay ( g ). But since 
Act XXt of 1850 a son would not forfeit any legal right by 
loss of caste. Therefore an adopted son could not, by virtue 
of his adoption, step into his place on the ground that he had 


•whore Visvamitra, who had at the time a hundred living eons, adopted 
Sanah&epa. ■■ V. N. Mandlik, 454. 

E Dattaka Mimamsa, i. § 13 ; Dattaka Ohandrika, i. § 6. 

F. MacN.149 ; 1 W. MacN. 66, n. ^ , . 

Cankha. Dattaka Mimamsa, i. § 4 f Dattaka Ohandnka, i. § 4 
(d)m Solukna v. Ramdolal, 1 8. D. 824 (434); Q our &eper shad v. Mt. 
Jymala, 2 8. D. 188 (174 ) ; Steele, 48, 188. , 

(a) fiwngdvia y. Aichama, 4M. It A. 1, Si 0. 7 Suth. Bat an adop- 

tion will net be invalid beoauee'it is made In broaob of an agreement to adopt 
another person, where such agreement has not been earned out. 2 Stra. H. It. 115. 
(/) Bead o v. jSosoo, Mad. Dec. of 1856, 20. . 

W 2 VKMaotf. 200; Steele, 42,181. - v 
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Bachelor or 
■widower, 


Pregnancy. 


Adoption by 
qualified heii 


lost his caste. tf the question were to arise* it is possible 
the Courts would refuse to recognize an adoption which 
could confer no civil rights. The« question might, however, 
become of importance on the death of the natural son with- 
out issue. 

§ 96. It has been . suggested that an adoption by a 
bachelor, or a widower, would be invalid, either on the ground 
! that such a person was not in the order of griliastha (house- 
holder or married man), or that the right of adoption was 
Wly allowed where the legitimate modo of procreation had 
|failed. But it may now be taken as settled that an adoption 
■in either of tho above cases would be valid (h). In one case 
the Madras Sudr Court held that an adoption was illegal 
which had been* effected during the pregnancy of the adopter’s 
wife; not on the ground that she afterwards produced a son, 
which it does not appear that she did, but because it was 
“ of the essence of the power to adopt that the party adopt- 
ing should be hopeless of having issue” ( i ). This principle, 
if sound, would preclude a man ever adopting until extreme 
old age, or until he was on his death-bed. It is also opposed 
to the rules which provide for the case of a son born after an 
adoption (§ 157 ) . Accordingly in a recent case ( 1881 ) where 
an adoption had been held invalid on the ground that the wife 
was at tho time pregnant, and known to be so b/her husband, 
the Court after an examination of the above decision over- 
* ruled it, and held tho adoption to be valid. They pointed 
- out that the logical result 6f such a rule would be to suspend 
| an adoption during the pregnancy, not only of the adopter's 
wife, but also of the wives of his sons and grandsons, since the 
existence of issue in the most extended sense of the word is 
a bar to an adoption (SJ. ^ 

§ 97. Where a person is disqualified from inheriting by 
any personal disability, such as blindnes&^i mpote nce. 
bgKQiyj.nr the like, a son whom he may adopt can have 


(fc) Syn; 604, 671 ; S 1% m ; 1 *W. MacN. 66 s 2 W. HaoN. 176 ; 
PA Nagmw tv 8ubbv 8a*try t 2 

C.,867 ; Chandvcmkharudn v. JBramhanna, 4 Had; H. 0. 270 



PERSON WHO MAY ADOPT. 


97 


no higher rights than himself, and would be entitled to 
maintenance only ( l ). Mr. Sutherland was of opinion that 
the adoption itself would be valid, in which case, of course, 
the adopted son would succeed to the self-acquired or 
separate property of his adoptive father (m). On the other 
hand, in two cases which Mr. MacNagliten cites with appro- 
bation, the Bengal pundits held that the capacity of a leper 
to adopt depended upou his having performed the necessary 
expiation. When he had done so the adoption was valid. 

When he had not done so, or where the disease was such 
as to be inexpiable, the adoption was invalid ( n ). This 
opinion rested on the ground that until expiation he 
was unable to perform the necessary religious ceremonies. 
Accordingly, the Bengal High Court decided that an adop- 
tion was invalid when effected by a widow who was living 
in concubinage, as this made her unfit to take part in any 
religious ceremony (o). In a case before the Privy Council 
it was argued, and seems to have been assumed, that an 
adoption would have been invalid, if it had been made while 
the adopter was still in a state of pollution (p). No decision 
was given upon the point, as the facts which would have 
raised it were negatived. When the case arises it will 
require a puevious determination of the question. What 
religious ceremonies are necessary to an adoption, and who 
must take part in them (j). 

§ 98. The law as to the capacity of a minor to adopt, or to Adoption by 
authorise an adoption, seems also unsettled. The various mmor# 
acts which constitute Courts of Wards all contain provisions 
forbidding a disqualified landholder to adopt without the 
consent of the Court ( r ).* It has b§en held that these pro- 
visions do not apply at all unless actual possession has been 

(l) Dattftka Chandrika, vi. § 81; Sevachetumbara v. Parasucty, Mad. Dec. 
ofl857, 210. 

(*n) Both* Syn.j 664, 671 . * 

(a) 2 W, Ma cN. 201, ace. ; Mitakebara, ii. 10, § 11. 

(ri Swfykofal v. Saudamiinit 5 B. L. R. 362. 

ip) Mrmiinffa v. Sadasiva , 9 M. I. A. 606 ; S. C. 1 Sulh. (P. 0.) 25. 

8eea» tothia, post, §187, 138; and as to the grounds npon which dis- 
ability to, Intake# arises, post, chap. xix. , , 

(r) Beng. Re*. X of 17% *. 88 1 Lifof 1808, ». 87 (N. W. JM j liad. Reg. V 
of 1804,*i ofc fJiXVof 1858, ». 74; Act IV of 1870, ». 74 /This 

last Act |d»o#$end* the prohibition to an authority to adopt. 
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taken by the Courts of Wards ; but that wliere they do 
apply, they equally forbid the giving of an authority to 
adopt, and that an adoption made in violation of thorn is 
absolutely invalid (*). Under Act IX of 1875, (Majority) § 3, 
minority in the case of Hindus now extends to the end of the 
1 8th year, unless in cases where a guardian has been appointed 
by a Court of Justice, or where the minor is under the 
jurisdiction of the Court of Wards, in which case it lasts till 
the end of # bho 21st year. It has, however, boen held in 
Beugal that both an actual adoption effected by a minor, and 
an authority to adopt gnen by him, will be valid, provided 
lie has attained years ot discretion, and this opinion appears 
to have been approved by the Judicial Committee. Mr* 
Justice A litter said: “ Every act done by a minor is not 
* necessarily null and void. Those acts only which are pre- 
judicial to liis interest can be questioned and avoided by 
him after he reaches lus majority. But no such prejudicial 
character can be predicated of adoption in the case of a 
childless Hindu, and as under the Hindu Shatters a minor 
who has arrived at the ago of discretion is not only com- 
petent but bound to perform the religious ceremonies pre- 
scribed for Ins salvation, wo cannot hold the adoption made 
in this case to be invalid, merely because the adoptive father 
was in the eye of the law a minor” (t). The judgment does 
Aga of disore. Dot state when a Ilindu arrives at years of discretion; 

whether the period is a ftxed one, or whether it depends 
upon the special capacity of each individual. In 'general, 
tlio Hindu law-books speak of the age of discretion and 
majority as convertible terms, and treat each period m being 
attained at the sixteenth year. But a further subdivision is 
stated, viz,, infancy to the end of the fourth year, boyhood 


>) J^moonav.^ama^ondBrai, 3 l. A. 72 jS. Cl Cal. 289; Neelhauntv. 
AfiM&moijBe, 8. u of1855, 218; Annndmoycev. Sheebchwidor* 9 M L A 
287; St O f 2 8uth (P.,0 )19. Beit eee per Ponttfw, J Bane* Pirikad v’ 


r JWMbMAaa.S Bom. 639. 

(,t) Kfijewwo Nwaw r Sgrmla, 15 Snth 646 j per curiam, Jumeona r. Barn et - 
bmm-h 8 I A. 83, 8. 0. 1 C*l. 289 s Mt Pearce r. W.WC.UU. 
127 i Vf|)Ai‘l i 70. whei’O conflict™ ar omaioui arr* cited. 
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to tlie end of theoiintb, and adolescence to the end of tho 
fifteenth. This distinction, according to Jagannatha, re- 
gards penance, expiation, and the like. An opinion is also 
mentioned by him, that the period of legal capacity may be 
determined with reference to the degree in which a youth 
has actually become conversant with affairs (u). It may be 
that Mr. Justice Mitter meant, that an adoption .would be 
valid if effected by a boy between the ages of ten and sixteen,! 
who was shown to be capable of understanding the nature! j 
(*>)• The actual decision appears to have been as 
to an authority to adopt given by the minor. Of course he 
could not authorise an adoption which he could not effect; 

The converse of the proposition does not seem necessarily tc> 
follow. An act done might be valid, though an authority 
to do it might be invalid. 

§ 99. As an adoption is made solely to the husband and Adoption Ivy 
for his benefit, he is competent to effect it without his wife’s w e ' 
assent, and notwithstanding her dissent (w). For the same 
reason, she can adopt to no one but her husband. An adop- 
tion made to herself, except where the Kritrima form is allow- 
ed, would be wholly invalid ( x ). Nor can she ever adopt to 
her husband during his lifetime, except with his assent (y). Adoption by 
Her capacifcyHo adopt to him, after his death, whether with wldow * 
or without his assent, is a point which has given rise to four 
different opinions, each of which is settled to be law in the 
province where it pi*evails, “ All the schools accept as 
authoritative the text of Yasishta, which says, e Nor let a 
woman give or accept a son unless with the assent of her 
lord’ (§ 94). But the Mithila school apparently takes this: Mithila. 
to mean that the asseut of the husband must be given at the ; 
time of the adoption, and therefore that a widow cannot: 
receive a son in adoption, according to the Dattaka form, at : 


(n) I Dig. 281—298 j 2 Dig. 115— 117 ; Mitakshara on Left ins, cited V. Darp. 770. 

i . l . it. 2 provides that 


, „ A> 2 ; S. C. 7 

Suth.<r.o.jJi7. ^ * 

{») ChQtyihrvPu&wn y. Koer O0d#y f 12 M. I. A. 856; S. 0. 12 Soih. (P. 0.) 
1 ; S. C. 8. B. X*. a. < J& 0.) 101 . Adoption* by women of the daucing*giri caste rest 
on a different footi ng^ see posi^} 180. 
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^Bengal. all (#). The Bengal school interprets the text as requiring 

an express permission given by thg husband in his lifetime, 
but capable of taking effect after his death (a ) ; whilst the 
Mayukha Kaustubha, and other treatises which govern the 
Mahratta. Mahratta school, explain the text away by saying, u that it 
applies only to an adoption made in the husband’s lifetime, 
and is not to be taken to restrict the widow’s power to do 
that which the general law prescribes as beneficial to hfr 
husband’s soul” (6). A fourth an (^intermediate view was 
established by the Judicial Committee in the case from which 
Southern India, this quotation is taken, viz., that in Southern India the want 
of the husband’s assent may be supplied by that of his 
Beaaree. sa pjndas . The doctrine of the Benares school, as it prevails 

in Northern India, appears to be the same as that of Bengal, 
as to the necessity for the husband’s assent ; though upon 
this point a greater difference of opinion has prevailed, from 
the circumstance that the Viramitrodaya, which allows the 
assent of the kinsmen to be sufficient, is an authority in that 
province (c). The result is, that in the case of an adoption 
/by a widow, in Mithila, no consent is sufficient ; in Western 
(India no consent is required ; in Bengal and Benares the 
I husband’s assent is required ; in Southern India the consent 
| either of the husband or of tlie sapimlas is sufficient. The 
| cases of 'Western and Southern India alone require any 
further discussion. Before examining them it will be well 
to dispose of the other matters relating to an adoption by a 
widow upon which the law is uniform. 

Nature of § 100. No particular form of authority is required. It 

authority. jjmay be given in writing or in words (d), or by will (e)* It 


Nature of 
authority. 


(z) Dattaka Mimamsn, i. § 16 ; ViraOa Ohintamam, 74 ; 1 W. MacN. 95, 100 ; 
Jai Ram r, Musan Dhami, 5 S. D. 3. 

(a) X W. MaeN. 91, 100 ; 3. W. MacN. 175, 182, 183 ; Janki Dibeh ▼. Suda 
Shea, I S. D. X97 (262)j Mt. Tara Munee v- Dev. Namyun, 3. S. D, 387 (516). 

(h) Par curiam. Collector of Madura v. Moottoo Ramaltnga, 12 M. I. A. 435 : 
S. Q. t B, L. XL (P. O,) 1 ; S. 0. 10 Suth <P. 0.) 17; V. N. Mandlik,463. 

Viratnlfc . , u. 2, §8 ; 1 W- MaoN. 91, 100, MaeNV 189 j Shwn&here r. 
169 (216) J Hainan V. 2 Ku.208 ; per curiam, Collector 

of Madura Moottoo Ramaltnga, 12 Jk 1. A, 440 ; S. 0. in Court below. 2 Mad. 
H. O. 2t«l 2 Stra. H. L. 92. , , ' . 

• t \" \(4) Wubw*h r l Mad. Dee. 104 ; per curiam, Soondur Koomaree v, Gudadhur, 

4 sutb.(P. CT) no. ■ ' 

: Siiroda v. Ttfcemry, 1 Hyde, 223. 



ApOPTION BY WIDOW. 


101 


/(may also be conditional ; that is, an authority to adopt upon 
the happening of a particular event, provided an adoption j 
made when the event happened, would be legal. For in- i 
stance, an authority to a widow to adopt, in the event of a 
disagreement between herself and a surviving son, would 
be invalid, because the father himself could not adopt so 
long as the son lived (/). But an authority to adopt in the 
event of the death of a son then living would be good, and 
so it would be if the authority were to adopt several sons in 
succession, provided one was not to be adopted till the other 
was dead (y). 

§ 101. The authority given must be strictly pursued, and strictly 

can neither be varied from nor extended. If the widow is, 
directed to adopt a particular boy, she cannot adopt any; 
other, even though he should be unattainable. If she is\ 
directed to adopt a son, her authority is exhausted as soon; 
as she has made a single adoption; and she cannot adopt a'; 
second time, even on the failure of the son first adopted (ft)., 

Where a man died, leaving his wife pregnant, and authorised 
her to adopt, in case the son to be born should die, and she j 
had a daughter, it was held she could not adopt (i). AndL 
so it was decided that a direction to a widow to adopt a boy| 
along with a living son, which was illegal and could not bei 
carried out, did not authorise her to adopt after the deaths 
of that son (ft). But an authority to adopt generally, 
authorises the adoption of any person whose affiliation would 
be legal (Z). 

In one case decided at Madras, the authority to the widow Case of iyah 
was contained in the following words of her husband’s Plllfty ‘ 
will ; — “ If Iyah" Pillay beget a son, beside his present son, 
you are to keep him to my lineage,” At the testator’s 


(/) Mt. Solukna v. Ramdolal, 1 S. D. 334(434) j Qopee Lall v. Mt. Chund . 
raolee, 19 Suth- 12, (a Privy Council case). 

(a) Shame hunder v. Narayni, 2 S.«D. 209 (279), Bhoobum Moyee v. Itaro 
Kbhor*. 19 I. A. 279 ; S. U. 3 Safch. (P. C.) 15 ; Jumoona v. Bamasoonderai, 
8 I. A. 72 1 $. C. 1 Cat. 289 j Vellanki v. Venkata Ratio, (Guntur case) 4 1. A. 1 ; 
8. 0. IStad. 174 1 S. 0. 26 Sutlu 21. „ « ^ . 

(A) Pet curiam, Chowdry Padum v. Koer Oodey , 12 M, I. A. 356 ; S, C. 12 Snth. 
(P. C.) }1 , MacN, 156, 175 ; 1 W. MacN. 89 , dub . ; Purmanund v. Omdcunt, 
4 8. I>. 318 (494) : Ghurnath v. Arnamoorna , S. D. of 1862, 332. ' 

{») M bhendrd tall v, Rookinny. 1 Cotton, 42 ; cited Y. Darp.*814. 

CA) Jouchundro v. JBhyrub, 8. B. of 1849, 41. v 

(2) 1 Had. Deg/t(W5. 
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death, Iyah Pillay had no second son. Sir Thomas Stmnge , 
decided that the widow was not bound to wait indefinitely, 
and he affirmed the validity of Ihe adoption by her of 
another boy ( m ). This decision is canvassed with much 
vigour by the author of Considerations on Hindu Law (n), 
who argues that the authority was specific, that under it no 
on© could be adopted but a son of Iyah Pillay, that the 
widow was bound to wait till after possibility extinct df 
further issug, by him, and then that the authority would 
lapse, from the failure of any object, upon whom it could be 
exercised. Sir Thomas Strange , however, construed the 
document as evidencing a primary desire to be represented 
by an adopted son, coupled with a subsidiary desire that 
that son should have been begotten by Iyah Pillay. In this 
construction he was certainly more liberal than the Courts' 
have been in the other instances just mentioned. 

§ 101a. A curious question, as to which there have been 
two decisions of the Judicial Committee, is as to the limits, 
if any, to the period during which a widow may act upon 
the authority to adopt given to tier by her husband. Both 
decisions were given in Chundrabullee 9 8 Case (o), which is 
stated in full on another point (§ 1 70) . There a husband who 
had a son then living gave his wife power to make successive 
adoptions in the event of the son, or any future adopted son, 
dying. This authority was for the first acted upon by the 
widow, after the natural so» had died leaving a widow but 
no issue. Their Lordships commence their judgment by 
saying {p, 307), u We think it unnecessary to examine into 
the genuineness of this instrument, as we are of opinion ttiafc 
at the time when Chundrabullee Debia professed to exercise 
it, the power was incapable of execution.” Thoy then pro- 
ceeded (p. 309) . u How then is the deed to be construed when 
we regard it merely as a deed of permission to adopt ? What 
is the intention to be collected from it, and how far will the 
law permit suclr intention to be effected? It must be 

admitted that it contemplates the possibility of more, than 

- lJL : — 

r'V’On) Vee/mermall v. tfarain Piling, t-ft 0. 91. 

(n) ’! 

> - Mhoohuifo • fitegie v. ffishore. Aeharj, 10 M* I. A. ^79 $ 4 & 3 Svth. 
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one adoption $ that it shows a strong desire on the part o£ 
the maker for the continuance of a person to perform his 
funeral rites, and to succeed to his property ; and that it 
does not in express terms assign any limits to the period 
within which the adoption may be made. But it is plain 
that some limits must be assigned. It might well have been 
that Bhowani had left a son, natural born or adopted, and 
that such son had died himself, leaving a son, and that such 
son had attained his majority in the lifetime pf Chundra- 
buliee. It could hardly have been intended that after 
the lapse of.several successive heirs a son should be adopted 
to the great-grandfather of the last taker, when all the 
spiritual purposes of a son, according to the largest con- 
struction of them, would have been satisfied. But whatever 
may be the intention, would the law allow it to be effected ? 
'We rather understand the Judges below to have been of 
opinion, that if Bhowani Kishore had left a son, or if a son 
had been lawfully adopted to him by his wife under a power 
legally conferred upon her, tlie power of adoption given to 
Chundrabullee would have been at an end. But it is diffi- 
cult to see what reasons could be assigned for such a result 
which would not equally apply to the case before us ” Then 
follows the passage which is set out at § 170, part of which 
follows up the above view, while the remainder takes the 
completely distinct line of argument that under the admitted 
facts of the case the son adopted by Cliundrabullee was not 
the heix ; to the property he claimed. This, of course, was 
conclusive as to his claim, whether his adoption was in other 
respects legal or not. As tp the difficulty suggested in the* 
judgment, it does not appear to hav/s struck their Lordships 
. that there was no parallel between the case before them and 
the case they put. Gour Kishore, the giver of the authority, 
could not himself have adopted so long as there was in 
existence a son of Bhowani foahore, natural, or adopted 
(§ 95) He could not, therefore, authorise his wife to do that 
which ]^e cpuld not have done himself. But if he bad 
survived his son, or his grandson, being thus himself with- 
out issue, he certainly could have adopted, and it is difficult 
to se^#% %e^ouli| not authorise his widow to adopt, 
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§ 101b. After the deaths both of Bhowani’s widow and of 
Chundrabullee, Ram Kishore, the §on adopted by the latter, 
was in possession of the property which had descended, 
first to Bhowani, and then to BhowanPs widow. He was 
sued for its recovery by a more distant relation. It was 
admitted that he was entitled to hold it, if his adoption was 
valid, and .the High Court of Bengal decided in his favour (p). 
They limited the effect of the Privy Council judgment 
that which it actually decided, viz., that the plaintiff in that, 
suit had no right to thg property which he claimed. With 
regard to Lord Kingsdown’s suggestion that* “ Bhowanl 
Kishore had lived to an age which enabled him to perform, 
and, it is to be presumed, that he had performed, all the 
religious services which a son could perform for a father” ; 

. the Judges of the High Court treat this as an inadvertence, 
observing that “ there really is no time at which the per- 
formance of these services is finally completed, or at which 
the necessity for them comes to an end.” This decision, 
however, was in its turn reversed by the Judicial Com- 
mittee (g). They say, “ The substitution of a new heir for 
the widow was no doubt the question to be decided, and 
such substitution might have been disallowed, the adoption 
being held valid for all other purposes, which is the view 
that the Lower Courts have taken of the judgment, but 
their Lordships do not think that this was intended. They 
consider the decision to be that, upon the vesting of the 
estate in the widow of Bhowani, the power of adoption was 
at an end, and incapable of execution. And if the question 
had come before them without any previous decision upon ? 
it they would have been of that opinion. The adoption 
intended by the deed of permission was for the succession 
to the Zemindary and other* property, as well as the per- 
formance of religions services, and the vesting of the estate 
in the widow, if not in Bhowani himself, As the son and heir 
to his father, was a„ proper limit to the exercise : of the 
pbwer. The words at the end of the instrument are €( that 
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dattaka sou stall be entitled to perforin your and my sradh, 
fyc. 9 and that of our ancestors, and also to succeed to tlie 
property,” u Their Lordships are therefore of opinion that 
Earn Kishore had no title.” 

4 101c. It does not seem quite clear what the ratio deci- 
dendi of this judgment actually was. It is consistent with 
its language that it turned upon the constructipn of the 
document itself, as fixing a limit to its own operation. The 
difficulty in this view is that Lord Kingsdown, whose judg- 
ment the Committee was following, seems to have taken a 
different view of its bearing. If, however, it meant to lay 
down a general principle, that an authority to adopt on failure 
of a son would necessarily be exhausted if that son died 
leaving a widow, it is difficult to see whence such a principle', 
is derived. It is admitted that the authority would be capable 
of execution if the son died without a widow, leaving male 
collaterals (§ 100). Why should her existence make any 
difference ? The objects of an adoption still remain un- 
' satisfied. She is unable to continue the name and lineage 
of her father-in-law ; and, if she is able to perform any 
religious rites, she would perform them with infinitely inferior 
efficacy to the male collaterals who would inherit if she were 
out of the way. In the Guntur Case (r) an adoption made 
to her deceased husband byamotter, after the death of 
her son, whom she had succeeded as heir, was held valid. 
No doubt the authority under wfiich she acted had not.been 
given tober by her husband, but by the Sapindas. But it 
was admitted that their authority could not go beyond that 
of the husband, and that an adoption made by her under his 
authority would have been equally v^lid. Yet she, as being 
the widow of the person on whose behalf she adopted, could 
perform his rites with much greater efficacy than a daughter* 
in-law. No doubt, it was also assumed, perhaps wrongly 
(§ 171a), that the adoption would divest her estate by her 
own consent, whereas in Ghundrabullee’s case it was attempt* 
ed to direst the estate of the daughter-in-law without her 


(r) VellanJd VmMaBtma, 41, A. 1 ;S. 0.1 Mad. 174 ; S. 0, 26 Suth. 21 1 
poet, § 111. 

% V ■* J 
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consent. But if the mere fact that an estate has vested in 
another, which it must necessarily do at the moment of 
death, renders a power of adoption incapable of execution, no 
amount of consent can make it valid. There seems also no 
reason why an adoption should not be perfectly yalid though 
it divests no one's estate, but merely places the adopted sou 
in the position of a contingent heir, to come in after the 
death of the actual holder, or at some more distant periodV 
(§ 173 — 76).* There remains, then, the ground put forward 
by Lord Kingsdown iu Ohundrabullee* s case, that the son, 
being of mature years, had performed all the religious 
services for his father which were required. Iu that respect 
the case differed from the Guntur adoption, where the son 
had died an infant. But to this the answer made by the 
j High Court seems conclusive, that by Hindu usage there 
; is no time at which the due performance of the exequial 
rites ceases to be a matter of moment to the deceased. 
Adoption by § 102. A widow, who is duly authorised by her husband, 
may adopt while she is a minor, because the act is her 
husband's, and she is only the instrument (a). I presume 
the same rule would apply in cases where an authority by 
his Sapindas is requisite, and is given. InJWestern India it 
is stated that a widow uuder the. age of puberty cannot 
adopt ($). I suppose the reason for the difference is that 
there the adoption is the act of the widow, for which no 
authority, or consent, is required. 

aaelwste An unchaste widow cannot adopt even with the express 
* lk0W ' authority of her husband, because her dissolute life entails 

a degradation which renders her unable to perform the 
necessary ceremonies. » This incapacity may, it is said, be 
Removed by performing the penances proper for expiation., 
jBut these cannot be performed during pregnancy ; therefore, 
while it lasts an unchaste widow; cannot possibly adopt (a). 
Whether this ground of incapacity would apply in the case 
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of Sudras, depends upon the question, whether in their case 

any religious ceremonies are necessary (v). - . . 

§ 108. Where there are several widows, if a special Several wMo*** 

authority has been given to one of them to adopt, she, of 

course, can act upon it without the assent of tho others, and, 

I presume, she alone could act upon it {w). In Bombay, it 

is said that where there are several widows, the elder has 

' » ■* 

the right to adopt even without the consent of the junior 
widow, but that the junior widow cannot adopt without the 
consent of the elder, unless the latter is leading an irregular 
life, which. would wholly incapacitate her ( x ). 

§ 104. It is a curious thing, that while the husband’s right widow alone 
is recognized to delegate to his widow an authority to adopt, for 

he can delegate it to no one else. In cases where the assent 
of sapindas will supply the place of an authority by the 
husband, that assent must be sought for and acted upon by 
the widow. Where no authority is given or required, \ 
equally the widow alone can perform the act (y). The » 
reason probably is, that she is looked upon, not merely as 
his agent, but as the surviving half of himself (z), and, 
therefore, exercising an independent discretion, which can 
neither be supplied, nor controlled, by any one else. It is no \ 

doubt upon, the same principle, that an express authority, 
or even direction, by a husband to his widow to adopt is, Her direction, 
for all legal purposes, absolutely non-existent until it is ab3olato * 
acted upon. She cannot be compelled to act upon it unless, ; 
and until, she chooses to do so (a). The Court will not 1 
even recognize it to the extent of making a declaration as 
to its validity (6). Till she does act, her position is exactly 
the same as it would be, if the authority had never been 
given. If she would be the heir to her husband’s estate in 


M As to this, see post, § 137. 
Iw) 2 Stra. H. L. 91. 


$ 

(A. 0. J.) 181. 

(y) fl.MacN. 202 ? 2 Sjfcrft. H. L. 94 ; Veerapermall v. JSTarain Pillay , 1 N. 0. 
lOls Bmgv<tnda8 v, Eajmal, 10 Bom. H. 0. 241. 

(*} See VrflmspatfcS Dig. 458. 


(w) 2 stra. n. ju. »i. * _ 

Steele, 48, 187 i W. & B. 189 ; Bahhmabai v. Rfldhabai, 5 Bom. H. O. 
(A.O.X) 181. 


(«} S.D. of 1852, 1013 ; Bamundoss y. Mt. Tarinee, 

7 St* I. JL 190, VfM&u,nduri v. Sowrobinee, 7 Cal. 288. ‘V , t 


<*) Mt \F&&ir 
Nobocoopar^ 1 * 


iwmrt v. ajowtooitow, t «oo. v. , t 

—i Hwbuime, 19 Suth. 127 i Brtemutiy »• 

"187 i Ser. 641, n. 
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No limit of time. 


Absence of 

husband's 

authority. 


Ramnaad case. 


tho absence o£ a son, she is such heir until she chooses to 
descend from that position ; and she is in of her own right, 
and not as trustee for any son to fee adopted hereafter (c). 
If she is not the heir, she can claim no greater right to 
interfere with the management of the estate, or to control 
the persons in possession, than if she had no authority. 
The only mode of giving it effect is to act upon it (d). Nor 
is there any limit to the time during which a widow may\ 
[act upon the authority given to her (e). In a Bengal case, 
an adoption made fifteen years after the husband's death 
was supported ; and in Bombay cases the periods were twenty, 
fifty-two, and oven seventy-one years (/). 

§ 105. Having now seen the effect of an authority to 
adopt when given by tho husband, it remains to examine 
the mode in which it may be supplied when wanting. This 
can only bo in Southern and Western India (§ 99). In 
Madras the balance of opinion had always been that in the 
absence of authority from the husband, the assent of sapindas j 
was sufficient. Till very lately, however, the point was 
certainly open to argument. It has now been definitively 
settled by the judgment of the Privy Council in the case of 
the Ramnaad Zemindary, and in several other cases which 
followed, and were founded upon, that decision. 

§ 106. In tho Ramnaad case (g), the adoption in dispute 
was made by a widow, who had taken as heir to her late 
husband a Zemindary, which was his separate estate. The 
adoption was made with the assent, original or subsequent, 
of a number of sapindas of the last male holder, who were 
certainly the majority of the whole number then alive, if 
indeed they did not constitute the entire body of sapindas. 
The only quostion, therefore, which required decision was, 


(c) Bamundofts v. Mt. Tarinee, 7^1- I. A. 169, overruling Bijay a v. Shama s 
S. D, of 1848, 762. 

($) Mt. Swbudro, v. Goluknath, 7 S. D. 143 (166). 

(e) F. MacN. 157; IN- 0. Ill ; Ramkish$n v. Ml. Stnmutee t 8 8 . D. 367 
(489, 494). 

(/) Anon, 2 M. Dig. 18; Bhask&r v. Narro Ragoomth* Bom. Sel. Bep. 24; 
Brijbho(ikum$e v, Gokoolootsaojce, l Bor. 181 ; [202 J Nimbcdkar v, Jayavantrav. 
. 4 Bom. it <T (A. 0. J,) 191. See Bukhim i v. Bosh Beharee, 6 Suth. 221, where 
; it was tyuggeated that a widow could not act upon an authority after twelve 
years, fimqitmre, , *' 

ial QoUeetor of Madura v. Afocfatoo Jlam-al iTbga, 2 Mad. M. C. 206 : affd. , 12 
',m3 -A. wt- 8, 0 ’lB. L. fi. 0>. C.) 1 i S. C. 10 0.) 17. ' 
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whether in Southern India any amount of assent on the 
part of sapindas could give validity to an adoption made by 
a widow without her husband's consent. The High Court High Court, 
of Madras, after an elaborate examination of all the autho- 
rities, came to the conclusion that such an adoption was 
valid. They relied much on tho theory that the law of 
adoption was founded upon, and a development from, the 
old principle of actual begetting by a brother or sapinda. 

Arguing from this analogy, they proceeded to gay ( h ), “ On 
the reason of the rule, then, it seems to us that if the 
requirement of consent is more than a moral precept, and 
it must never be forgotten that in all Hindu authors, as in 
the works of all authors who expound a system of positive 
law, professing to be based upon divine rovelation, ethical 
and jural notions are inextricably intermixed, the assent 
of any one of tho sapindas will suffice. If, however, the 
sapindas are by a fanciful, rather than a solid, analogy to 
be treated as a juridical person in which the whole autho- 
rity of the husband is to be vested, it would be wholly con- 
trary to sound jurisprudence to treat the assent of every 
individual member as necessary. On the contrary, the will 
of the majority of individual members must be taken as the 
will of the b.ody, in any matter not manifestly repugnant to 
the purpose for which the body was created." 

§ 107. The Judicial Committee confirmed this decision 
upon tho ground of positive authority and precedent, while 
declining to accept the supposed analogy between adop- 
tions according to the Dattaka form, and the obsolete 
practice of raising up issue to the deceased husband- by 
carnal intercourse with the widow. They then proceeded 
as follows (i) : — 

u It must, however, be admitted that the doctrine is stated judicial Com- 
in the old treatises, and even 1)y Mr. Colebrooke, with a mifctee. 
degree of vagueness that may occasion considerable difficul- 
ties and inconveniences in its practical application. The 
question who are the kinsmen whose assent will supply the 


{h) % Had. H. C. 281. I have already suggested my belief that the two 
things were perfectly independent of each other. See ante, § 62, et 
W .12 Ji, I. A. MV S. C. 1 B. L. R. (P. C.) 1 ; S. 0. 10 Suth. (P. C.) 17. 
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want of positive authority from the deceased husband, is 
Undivided pro- the first to suggest itself. Where the husband’s family is 
; W iin the normal condition of a Hindu family, t.e., undivided, 

! that question is of comparatively easy solution. In such a 
case,, the widow, under the law of all the schools which 
admit this disputed power of adoption, takes no interest in 
her husband’s share of the joint estate, except a right to 
maintenance. And though the father of the husband, ift 
alive, might, as the head of the family and the natural 
guardian of the widow, be competent by his sole assent to 
authorise an adoption by her, yet, if there be no father, the 
assent of all the brothers, who, in default of adoption, would 
take the husband’s share, would probably be required, since 
it would be unjust to allow the widow to defeat their interest 
by introducing a new co-parcener against their will. Where, 

, however, as in the present case, the widow has taken by 
Separ ate inheritan ce the separate estate of her husband, there is 

: greater difficulty in laying down a rule. The power to adopt, 
when not actually given by the husband, can only be 
exercised when a foundation is laid for it in the otherwise 
neglected observance of religious duty, as understood by 
Hindus. Their Lordships do not think there is any ground 
for saying that the consent of every kinsman, however 
. remote, is essential. The assent of kinsmen seems to be 
j required by reason, of the presumed incapacity of women for 
; independence, rather than« the necessity of procuring the 
consent of all those whose possible and reversionary;interest 
in the estate would be defeated by the adoption. In such a 
' cage, therefore, their Lordships think that the consefyfc of' 
! the father-in-law, to whom the law points as the natural 
: guardian and f venerable protector’ of the widow, would be 
ffiffiAient . It is not easy t^ lay down an inflexible rule for 
the case in which no fathOT-in-law iB in existence. Every 


such c ase must depend on the circumstances of the family. 
. All that can be said is, that there should be such evidence 
j ef the assent of kinsmen as suffices to show that the ant is 

hbitW oa^ricionsly, fc^he^upt 
f met ro>. fh thfe case ho issue raises tke qhestion that the 



ADOPTION BY A WIDOW. 


consents were purchased, and not bond fide obtained. The 
rights of an adopted son f*re not prejudiced by any unautho- 
rised alienation by the widow which precedes the adoption 
which she makes ; and though gifts improperly made to 
procure assent might be powerful evidence to show no adop- 
tion needed, they do not in themselves go to the root of the 
legality of an adoption. . | 

“ Again, it appears to their Lordships that, inasmuch as Express or < 
the authorities in favour of the widow’s power to adopt with pi ° l " 

the assent of her husband’s kinsmen proceed in a great 
measure upon the assumption that his assent to this merito- 
rious act is to be implied wherever he has not forbidden it, 
so the power cannot be inferred when a prohibition by the 
husband either has beeu directly expressed by him, or cau 
be reasonably deduced from his disposition of his property, 
or the existence of a direct line competent to the full per- 
formance of religious duties, or from other circumstances of 
his family, which afford no plea for a supersession of heirs, 
on the ground of religious obligation to adopt a son in order 
to complete, or fulfil, defective religious rites” (7c). 

§ 108. Of course, in' all subsequent instances of adoption JSUnmaad 'A 
by a widow without express authority from her husband, the b^eSended* 
effort has been to bring the case within, or to exclude it from, 
some of the above dicta. I say dicta , because the only point 
actually decided was that the assent of the majority of the 1 1 
sapindas was sufficient. * 

Accordingly, in a Madras case, which followed shortly 
after the decision of the Ramnaad suit, an attempt was made 
to push that doctrine to the extent of holding that the con- 
sent of sapindas was wholly unnecessary, and that the widow 
. might adopt of her own authority. But the Court refused 
to carry the law further than ^iad been laid down in that 
judgment,iu which “ there bad been the assent of a majority 
of the husbands sapindas to the adoptioq on bis behalf” (Z). 

v, (fc> $fce practice in the Puojdb appears to be exactly the same as that laid 
down in tfee Ham^aad case. An adoption is there looked noon merely as a, 
mode of transferring, or creating a title to, property. A widow may adopt 
either with her husband** permission, or by consent of ty* kinsmen, bnt in no 
case ageiustanexpreas prohibition by him. Punjab Oust., 8$. u , 

^ * 2. B. 0. 288 s and per mnam t Parasara v. 
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T#avancoracasc. § 109. The next case arose in the Travancore Courts, where 
a widow had made an adoption without the consent of her 
husband's undivided brother, but with the consent of her 
divided kinsmen. The Court, after weighing the judgments 
of the High Court and the Privy Council in the Ramnaad 
, Head of family case, decided against the sufficiency of the authorization, 
must assent. The Chief, Judge, after observing that a woman under Hindu 

law was in a perfect state of tutelage, passing from the con^ 
trol of her father to that of her husband, and after his death 
to that of the head of his family, pointed out that, in the 
absence of the father-in-law, the eldest surviving brother 
must necessarily be that head. He said, “ it is clear to me, 
then, that the kinsman whose assent the law requires for 
this act is the one who would be liable to support her through 
her widow-hood, and to defray the marriage expenses of her 
female issue. In the case of divided kinsmen the case may 
be different, because no one in particular can claim to control 
her, or is chargeable for her maintenance ; but it seems to 
be clear that, united as the family is, the natural head and 
venerable protector contemplated by the Shastras is the sur- 
viving brother, or if there are more than one, the eldest of 
them. It seems to me impossible to affirm that the liability 
to maintain the widow, and undertake the other vduties of the 
family, is not coupled with a right to advise and control her 
act in so important a matter as the introduction of a stranger 
into the family, with claimBto the family property" (m). It 
will be seen that this reasoning was approved and followed 
by the Privy Council in the case which follows. 


§ 110. The next case was one of the class contemplated by 
the Judicial Committee jn their remarks above quoted, and 
exactly similar to that in the Travancore suit, the family being 
an undivided family, and the consent of the father-in-law being 


wanting. la it (w) the Zemindar of Cbinna Kimedy died, 
leaving a wife, a brother, and a distant and divided sapinda, 
the Zemindar of Pedda Kimedy ; there were no other sapindas. 
The deceased and his brother were undivided* . Therefore, in 


, life) Btmmtxttni |v#n x. fthagati Ammal , 8 Mad. Jar. 58. 

25 Brno Kishoro, 8 I. A. 164 j b, 0*. 1 Mftd. 89 ; 8. C. 
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default of an adoption, the brother was the heir. The widow y 

adopted the son of the Pedda Kimedy Zemindar, admittedly 
without the consent of the brother. -She alleged a written 
authority from her husband, but pleaded that “even without 
such authority, she had sufficient assent of sapindas within the 
meaning of the Ramnaad decision. The Lower Court found 
against her on both points. On appeal, the High Court Court* 
was inclined to think the authority proved, but reversed the 
decision of the Lower Court, on the ground that l^he assent of 
the Pedda Kimedy Zemindar, evidenced by his giving his son, 
was sufficient. The Court expressly ruled ( o ) and it was neces- 
sary so to rule, — 1st. That the consent of one sapyida was 
sufficient ; 2nd. That proximity to the deceased with regard 
to rights of property was wholly beside the question. In the 
particular instance the assenting sapinda was not only not 
the nearest heir, but was not an immediate heir at all, because, 
being divided, he could not take till after the widow. 

§ 111. The Judicial Committee, on appeal, held that the Judicial Com* 
Written authority was made out. It was therefore unneces- 
sary to go into the question of law. But being of opinion 
that the views laid down by the High Court were unsound, 
they proceeded to intimate their dissent from them (p). 

In the first place, they reiterated their opinion that spe- 
culations derived from the practice of begetting a son upon 
the widow, upon which Mr. Justice Holloway had again 
founded his opinion, were inadmissible as aground for judicial 
decision. They also stated that the analogy of that practice 
would not support the conclusions drawn from it. “ Most 
of the texts. speak of 'the appointed 1 kinsman. By whom 
appointed ? If we are to travel back beyond the Kali age, 
and Speculate upon what then took place, we have no reason- 
able grounds for supposing that a Hindu widow, desirous of 
raising up seed to her deceased husband, was ever at liberty 
to invite to her bed any sapinda, however remote, at her 
own discretioh (#) ; and that his consent of itself constituted 
a sufficient authorization of his act. 

(olTV&H, 0-801. (p) S I. A. 190, 192.. „ • , 

w '■(%* u&mfc declare* that - ** * non begotten on % wMow rhoie 

‘/A ■ ■■ ■ 15 
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none exer- 
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u Positive authority, then, does not do more than establish 
that, according to the law of Madras, which in this* respect 
is something intermediate between the stricter law of 
Bengal and the wider law of Bombay, a widow, not having 
her husband’s permission, may adopt a son to him, if duly 
authorized by his kindred. If it were necessary; which in 
this case it is not, to decide the point, their Lordships would 
be unwilling to dissent from the principle recognized in thp 
Travancore case, viz., that the requisite authority is, in the 
Case of an undivided family, to be sought within that family. 
The joint and undivided family is the normal condition of 
Hindu society. An undivided Hindu family is ordinarily 
joint, not only in estate but in food and worship ; therefore, 
not only all the concerns of the joint property, but whatever 
relates to their commensality and their religious duties and 
observances, must be regulated by its members, or by the 
manager to whom they have expressly or by implication 
delegated the task of regulation. The Hindu wife upon 
her marriage passes into, and becomes a member of, that 
family. It is upon that family that, as a widow, she has her 
claim for maintenance* It is in that family that, in the 
strict contemplation of law, she ought to reside. It is in the 
members of that family that she must presumably find such 
counsellors and protectors as the law makes -requisite for 
her. These seem to be strong reasons against the conclu- 
sion that for such a purpose as that now under consideration 
she can at her will travel but of that undivided family, and 
obtain the authorization required from a separated and 
remote kinsman of her husband, (r) , - 

“ In the present case there is an additional reason 
the sufficiency of such ?n assent. It is admitted on att hands 
that an authorization by some kinsman of the husband is 
required. To authorize an act implies the exercise of go me 
discretion whether the act ought or ought not to be done* 
In the present cqse there is no trace of such an exercise of 


hnabaud** brother live©, by another 'more distant relation, ie exclurtedfrom 
( xxviis. $ 23. See §67. 
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discretion. All we know is that the Mahadevi, representing 
herself as haying the written permission of her husband to 
adopt, asked the Rajah of Pedda Kimedy to 4 give her a son 
in adoption, and succeeded in getting one. There is nothing 
to show that the Rajah ever supposed that he was giving the 
authority to adopt which a widow not having her husband’s 
permission would require / 1 

The remarks last quoted would probably make it difficult 
hereafter for a widow to plead, as she did in this f case, first, 
that she had express authority from her husband to adopt, 
and, secondly, that if she had not such authority, the want 
of it was supplied by authority from kinsmen. Accordingly 
in a later case decided by the Judicial Committee (s), an 
adoption was set aside ( inter alia) on the ground that the 
consent of the managing member of the family, which might 
in other respects have been sufficient, had been obtained by 
the widow upon a representation that she had received 
authority to adopt from her deceased husbaud, no such autho- 
rity having been in fact given. 

112. In a case, subsequent to theBerhampore case, one Guntur case, 
would have imagined that everything had concurred to place 
the validity of the adoption beyond dispute. The family was 
divided; all the sapindas had assented, and the persons in 
possession of the property had no title whatever. But the 
High Court set the adoption aside on the ground " that it was 
not made out that there had been such an assent on the part 
of the widow as to show, to quote the words of the judgment 
of the Privy Council in the Ramnaad case , c that the act 
was done by the widow in the proper and bond fide perform- 
ance of a religious duty/” and that there was no appearance Beiigious mo. 
of any anxiety or desire on the part *of the widow for the ^® for adop " 
proper and bond fide performance of any religious duty to 
tor husband. Her object appeared to have been to hold 
the estate till her death, and th^n continue the line in the 
person of tto pMnfeiff. This judgment was reversed on 


the bond 0e consent of one divided member is sufficient, where the assent of 
withheld from improper motives. Parasara v, Rangwraja, 

(s| iSMit'v, 7 I. A. *7S, 9, C. 2 Mad. 27 * ] 
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appeal. The Privy Council, after pointing oat that the 
facts of the case did not justify the inference drawn from 
them by the High Court, proceeded to say :— ** 

“ This being so, is there any ground for the application 
which the High C&urt has made of a particular passage 
in the judgment in the Ramnaad case ? The passage in 
question perhaps is not so clear as it might have been made. 
The Cominittee, however, was dealing with the nature of the 
authority of the kinsman that was required. After dealing 
with the vexata qucestio which does not arise in this case, 
whether such an adoption can be made with the assent of 
one or more sapindas in the case of joint family property, 
they proceed to consider what assent would be necessary in 
the case of separate property ; and after stating that the 
authority of the father-in-law would probably be sufficient, 
they said : “ It is not easy to lay down an inflexible rule for 
the case in which no father-in-law is in existence. Every 
such case must depend upon the circumstances of the "family. 
All that can be said is, that there should be such evidence,” 
not, be it observed, of the widow's motives, but “ of the 
assent of kinsmen, as suffices to show that the act is done 
by the widow in the proper and bond fide performance of a 
religious duty, and neither capriciously nor from a corrupt 
motive. In this case no issue raises the question that 
the consents were purchased and not bond fide attained.” 
u Their Lordships think it would be very dangerous to 
introduce into the consideration of these cases of adoption 
nice questions as to the particular motives operating on the 
mind of the widow, and that all which this Committee jn the 
former c^se meant to lay down was, that there shoul&be 
such proof of assent on the part of the sapindas as should he 
sufficient to support th© inference that the adoptioiiwaa 
made by the widow, not from capricious or corrupt Stives, 
or in Order to defeat the interest of this or thsteapinda, but 
upon a feir consideration by what may bn cabled a family 
cqoncil, of the expediency of substituting an heir by adoption 
to the deceased husband* If that be so, there seems to be 
i' : eyer3l reason to suppose that in the present nase there yras 
kotfc to the pari oithe i^o%’ahd : on 
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the part of the sapindas ; and their Lordships think that in • w „ 

such a case it must be presumed that she acted from the 
proper motives which ou^ht to actuate a Hindu female, and 
that, at all events, such presumption should be made until 
the contrary is shown” ( t ) . * 

- § 113. It does not seem quite clear, even now, whether Discussion as to 
their Lordships are of opinion that the motive which operates Baotlv °* 
upon the mind of a widow in making an adoption can be 
material upon the question of its validity, where she has 
obtained the necessary amount of assent: that* is, whether 
evidence would be admissible which went to show that the 
widow was* indifferent to the religious benefits supposed to 
flow from an adoption to her husband, or even disbelieved 
in the efficacy of such an adoption ; and that her real and 
only object in making an adoption was to enhance her own 
importance and position, and to prevent the property of her 
late husband from passing away to distant relations. With 
the greatest deference to any conclusions to the contrary 
which may be drawn from the above passages, it seems to 
me that the Judicial Committee did not mean to lay down 
that such evidence would be material or admissible. Thej\ 
fair result of all their judgments appears to be, that the assent \ 
of one or more sapindas is necessary, as a sort of judicial ? 
decision that the act of adoption is a proper one. That 
decision, like any other, may (perhaps) be impeached, .by 
showing that it was procured by fraud or corruption. But if t 
it was arrived at bond fide by th& proper judges, it is conclu- 
sive as’ to the propriety of the adoption. The judgment of 
the Court cannot be affected by the motives of the suitor. 

T%e reasons which influence the widow may be puerile or 
eYOu malicious. * But what the fapily decide upon is the 
, prc^ri©ty of her act, not the propriety of her reasons. 

As might have been anticipated, the ingenuity, of i* religion* 
Hindu litigants was next directed to invalidating the assent gjjf" 0 ****** 

, of the sapindas. Accordingly an adoption by a widow, with 

li) v. Venkata Rama, 4. I. A. 1, 13, S. C. 1 Had, 174, S. 0. 26 

Iufchia case the husband had died, leaving a son. The decision 
established that sapindas had die same power of authorising aft adoption in 
Hen aeon died, as they would have had if there had never^been a son. 
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the consent of the managing member, and only adult 
sapindas of an undivided family was set aside on the ground 
(inter alia) that his consent was given from interested 
motives (w). But where the assent is fair and bond fide , 
I would submit that it could not .be objected to on the ground 
that it did not arise from religious motives. I have already 
suggested that even according to Brahmanical views, reli- 
gious grounds were not the only ones for making an adoption*# 
and that among the dissenting sects of Aryans, and all the 
non- Aryan 'races, religious motives had absolutely nothing 
to do with the matter (v) , But further, when a religious 
act comes to be indissolubly connected with civil conse- 
quences, it follows that the act may be properly performed, 
either with a view to the religious or the civil results. Not 
only so, but that if the act is in fact performed, the civil 
consequences must follow, whatever be the motive of the 
j actor. Marriage is just as much a duty with a Hindu as 
* adoption. It could not be contended that the validity of 
a marriage, or any of its legal results, could be in the 
slightest degree affected by the motives of either of the 
parties to the transaction. When the Test and Corporation 
Acts rendered it necessary that a candidate for office should 
have taken the sacrament, it was not material or permissible * 
to enquire, whether the communicant had spiritual or tempo- 
ral benefits in view. 

Western India. § 115. In Western India the widow 5 s power of adoption is 
* even greater than in Southern India. The Mayukha, com- 

menting on the same text of Yasishta, draws from it, as 
already remarked (§ 99), exactly the opposite conclusion 


(u) Karunabdhi v. Uatnamai^ar^ 7 1, A. 173, 9 Had. 970 and see Parawra 
T. Rangarana. 9 Mad. 909. 
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their fingers in the saffron water. If suoh consent is withheld, the rights of the 

* "ies to the roheriianoe will not be affected. The»w*leroe, ii 1, 

7 this was the original law in Southern India, though it may have 


5, 6* Probably this was the original law in Southern India, though it way have 
passed away mm the BwbmaMeal view of adoption, as a duty and net, merely 
aright, was introduced. But the necessity for obtaining the consent of sapindas 
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froto that arrived at by Nanda Pandita. The latter infers 
that a widow can never adopt, as she can never obtain her 
husband’s assent ; the former infers that the prohibition can 
only extend to a married woman, as she only can receive 
such an assent (w). The whole of the authorities are col- 
lected and reviewed in several cases in the Bombay High 
Court, which have established, First, that in the Mahratta 
country, a widow may adopt a son to her deceased husband, 
without authority from her husband, and without the con- 
sent of his kindred, or of the caste, or of the ruling 
authority* The qualification is added, borrowed from the 
dictum of the Privy Council in the Ramnaad case, provided 
" the act is done by her in the proper and bond fide perform- 
ance of a religious duty, and neither capriciously nor from a 
corrupt motive” (a?). Secondly, that she cannot do so, where 
her husband has expressly forbidden an adoption (y). 
Thirdly , that she can never adopt during his lifetime, with- 
out his assent (z). A further qualification is suggested by 
the Bombay High Court, viz., that where the adoption by a 
widow would have the effect of divesting an estate already 
vested in a third person, the consent of that person must be 
obtained (a). This will be considered subsequently under 
the head of effects of an adoption ( b ). 

§ 116. Among the Jains asonless widow has, the same Jains, 
power of adoption as her husband would have had, if he chose 
to exercise it. Neither his sanction, nor that of any other 
person is necessary (c) . The Court said of this case : — “ They 
differ particularly from the Brahmanical Hindus in their 
conduct towards the dead, omitting all obsequies after the 


(*> V. May., iv. 5, § 17,18. Dr. Biihler shys that the principal argument 
advanced by the Mahratta writers for this view is a version of the text of 
* Caunaka, where they read “ a woman who is childless, or whose sons have died*' 
(may adopt), instead of u a man,’* &c. The error of this reading is shown by 
the fact that in the subsequent verses (13, 14) the adopter is referred to in the 
masculine gender. * See art. CaunaJca-Smriti, Joura. As. Boo. Bengal, 1866. " * 
(*) Makhmabai y. Madhabai, 5 Bom. H. 0. (A. 0. J.) 181, aco. per curiam, 
Bmgvandae v. Bajmal, 10 Bom. H. G. 257. * 

(y) Bayabai v. Mala Venhateshy J Bom. H. 0. App. 1. 

(*) Naraycm y. Ncrna Manohar, 7 Bom. H. 0. (A. O. J.) 153. 

Mvpchund v. Rakhambai, 8 Bom. H. 0. (A C* J.) 114 

Ohavd, 8 S. D. 878 (888) ; 8hm» &W* r. 1 ft, 
bo,l%. wTp. 882 ; aid. 5 X. A. 87, S. C. 1 All., 688. 
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corpse is burnt or buried. They also regard the birth of a 
son as having no effect on the future state of his progenitor* 
and consequently adoption is a merely temporal arrange* 
ment, and has no spiritual objects ( d ).” 

§ 116 a. Second, Who may give in adoption. — As the act 
of adoption has the effect of removing the adopted son from 
his natural, into the adoptive, family, and thereby most 
materially* and irrevocably affects his prospects in life, and 
as the ceremony almost invariably takes place when the 
adoptee is 'of tender years, and unable to exercise any 
discretion of his own in the matter, it follows that only those 
who have dominion over the child have the power of giving | 
him in adoption. According to Vasishta (e), both parents 
have power to give a son, but a woman cannot give one 
without the assent of her lord. Manu says (f ) : “ Ho whom 
his father or mother (with her husband's assent) gives to 
another, &c., is considered as a son given." The words in 
parenthesis are the gloss of Kulluka Bhatta. Different 
explanations have been given to Vasishta' s text (g), .Some 
say that the wife's assent is absolutely necessary ;* others, 
that if not given, the adopted son remains the son of his 
natural mother and performs her obsequies ; others, that the 
words mean that either parent has the power to give, but 
that the wife can only exercise this power during her hus- 
band's life with his assent. The last explanation is. the 
one which is now accepted. It is quite settled that tfee 
, father alone has absolute Authority to dispose of his son in 
adoption, even without the consent of his wife, though her 
consent is generally sought and obtained (A). The wife 
cannot give away her son while her husband is alive and 
capable of consenting, ^ho^t his consent*; but she may do 
so after his death, or when he is permanently absent, as for 
instance an emigrant, or has entered a religious order, or has 


j Far ettw, 6 N. 
| Manf, f* 16 $. 


M m s Y. May., ; Steele, 4M88. ' . ‘ * 

Dattaka Mimaraaa, iv. 18—17 i V. 14 n. ; 8 Dig. 244 i AlanJc Manjari r,* 
. ffifr lt. D. JS^humtk ?. JwiaJci, 11 Bom. 9. C> 
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lost bis reason (i). But in a Bengal case the pandits laid it 
down, and it was held accordingly, that an adoption was bad 
where a widow bad given away her only son as dvyamu - 
shy ay ana without the express consent of her late husband (ft). 

It does not, however, appear from the report whether the 
decision went upon the ground that the adopted son was an 
only son, or upon the ground that he was given away with- 
out sufficient authority. The former seems rather to have 
been the case. No other relation but the father or mother 
can give away a boy. For instance, a brother cannot give 
away bis brother (Z). Nor can the paternal grandfather, or 
any other person (m). Nor can the parents delegate their 
authority to another person, for instance a son, so as to 
enable him after their death to give away his brother in 
adoption, for the act when done must have parental sanction 
( n ). And, therefore, an orphan cannot be adopted, because- 
he can neithor give himself away, nor be given by any one j 
with authority to do so (o). But what the law declines 
to sanction is the delegation by an authorised person to an un- 
authorised person of the discretion to give in adoption which 
is vested solely in the former. Where the necessary sanction ( 
has been given by an authorised person, the physical act of 
giving away in pursuance of that sanction may bo delegated 
to another, (p). 

§ 116 b. The person who is authorised to give away a boy 
in adoption may make his consept dependent on the fulfil- 
ment of. certain conditions and it has been held that where 
these conditions are not complied with the adoption is 
invalid. For instance, where a father by letter authorised 
the giving of his. son in adoption, provided the adopting 

(i) Bafctaka Mimamsa, iv. 10—12 ; Dattaka Chandrika, i. SI, 32 ; Mitakshara, 
i. 11, | 9. Amachellum v. Iyascmy, 1 Mad., Deo. 154; Hwro Soondree v. 

Chummnone u, Seveet. 988. Rangubai v. Dkagirthibai , 2 Bom. 377* 

(k) Debee PwfcT. Bur Bor Singh, 4 B."D. 320 (407). 

(l) v, Darp., 835 ; Mt. Tam Munee v. Dev Narayun,# S. D. 387 (516) ; Moot- 
tooeamy v. iMchmeedaAmrwnah, Mad. Dec. 1852, p. 97. See F. MaoN. 223, com- 
bating Veorapermal v. Narain Piliay , 1 N. O. 91. 

On) BoUectot of Surat v. Dhirsingji, 10 Bom. H. 0. 235. 

M Boshetiappa r. Shivlingapp a, 10 Bom, H. 0. 268. 

(o) B^balUvammal v. AmmakyMi, 2 M. H. 0. 129 ; Balvantravj. Bayabai , 

6 Ml O. (O, O. J.) 88 ; Supra. 10 Bom. H. O. 268. 

($>) Vijiarangam t, Lakshuman, 8 Bom. H. C. (O, 0. J.) 244, 

10 * 
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party first obtained the assent of the British Government/ 
an adoption made without such assent was held invalid* 
though the assent was not in other respects necessary (q). 

§ 117* The consent of the Revenue Board is necessary to 
an adoption by a person whose estate is under the actual 
management of the Court of Wards (r)* It was once sup- 
posed that the consent of Government was also necessary 
in the caste of Inamdars, Zemindars* and feudal chieftains 

whose estates would fall into the hands of the Government 
* 

in the event of their dying without heirs* and in the time of 
Lord Dalhousie this principle was frequently acted on. But 
it seems clear that* though it was customary in such cases 
to ask for the sanction of the ruling power* and to pay a 
nuzzur on receiving it* still the sanction was considered to 
be due as a matter of right* and was not a condition pre- 
cedent to the validity of the adoption itself* although in 
some cases the native power* with a high hand* may have 
refused to allow the adopted son to succeed (#). 

§ 118. Third, Who mat be taken in adoption.— The 
restrictions upon the selection of a person for adoption 
appear all to be of Brahmanical origin* and to rest upon the 
theory* that as the object of adoption was the performance 
of religious rites to deceased ancestors* the fiction of sonship 
must be as close as possible (§92). Hence, "in the firsts 
place* the nearest male sapinda should be selected* if suit- 
able in other respects* and jf possible a brother’s son* as he 
was already in contemplation of law a son to his uncle* If 
no such near sapinda was available* then one who was more 
remote** or in default of any such* then one who was of a 
faanily which followed the same spiritual, guide* or* in the 
case of Sudras* any meftber of the caste (f). Probably this 


(gV Rcmgubm v. $hagirthib&i 2Bopa„ 377* 

1 Bom. 607 s JtowuW v. BhaairihtUK 2 877 1 Bril’. Erapjw Xndi«, 

. , mm**, cii 
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rule was strengthened by the feeling that it was unjust to 
the members of the family to introduce a stranger if a near 
relative was available. •Originally it seems to have been a s 
positive precept. Subsequently it sunk to a mere recom* 
mendation. It is now settled that the adoption of a stranger 
is valid, even though near relatives, otherwise suitable, are! 
in existence (u ) . In the second place, no one can be adopted * One whose 
whose mother the adopter could not have legally married (u). been uW 
The origin and binding character of this rule have been married ' 
criticised with great learning and force by *Mr. V. N. 

Mandlik (w). He admits that " the Dattaka Chandrika, the 
Pattaka Mimamsa, the Samskara Kanshibha, the Pharma 
Sindhu and the Pattaka Nirnaya contain this prohibition.” 

These authorities base their opinion, first , on the text of 
Qaunaka, that the adopted boy must bear the reflection of a 
son, to which they append the gloss u that is the capability 
to have been begotten by the adopter through niyoga and 
so .forth” (a?)i Many objections are offered to this gloss by 
Mr* V. N. Mandlik, and, as I have already pointed out, 

(§ 92, note) it is possible that the text itself had originally 
a different meaning. Secondly , they rely upon a text which is 
attributed variously to (Jaunaka, Yriddha Gautama, and 
Narada, which states that a sister’s son and a daughter’s 
sou may be adopted by Sudras, but not by members of the 
three higher classes, and upon a text of Cakala which 
explicitly forbids the adoption by one of the regenerate 
classes of (( a daughter’s son, a sister’s son, and the son of the 
mother's sister” (y). As to the former text Mr, Mandlik 
argues that the correct translation is u Sudras should adopt ^ 
a daughter’s son, or a sister’s son. A sister’s son is in 
some places not ' adopted as a son among the three classes 


(tt) l W. Mo N. 68 $ S Stra H. L. 96, 102 j OocQolanmd v. Wooma Daee, 15 
< B* L. B. 405 S. 0. 28 Sutb. 840 ; aJtd. sub nomine , Uma Devi v. Gokoolaryund, 
6 X* A. 40, a C., 8 Cal, 587 i Bahtyi y, Bhagirthibai , 6 Bom,H. O. (A. C. J.) 70, 
These must be taken as ovenr tiling the case of Goman Dut v. Kunhia 

, S S. D. 144(192), which wMabo a Krttrwa adoption* 

~ ttaka Mimamsa, y, 1 20. 

i graunaa T. $ IS— 17. Dattaka. Chandrika ii. $ 7, 8, I aw unable to 
r to the other authorities, hat Mr. V. N. Mandlik say, that they rely upon 

ii. § 32, 74, 107, Dattaka Chandrika, i. $ l7, 7. 
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beginning with a Brahmana.” He points out that the 
Mayukha as properly rendered interprets the text as mean- 
ing that Sudras should adopt only, Or primarily, a daughter’s 
or a sister’s son, but not as forbidding such adoptions by 
Brahmans. This view is also supported by the Dvasta 
Nirnaya, and the Nirnaya Sindhu (z). The text of Qakala 
he disposes of (p. 495) by treating its authority as of no 
weight in, opposition to usage and conflicting authorities. 
The fact still remains, however, that the five digests above 
referred to lay down the rule in distinct and positive 
terms. The rule so laid down was stated by Mr. Sutherland, 
both the MacNaghten’s, and both the Stranges (to) ; and, as 
limited to the three regenerate classes, it has been affirmed 
by a singularly strong series of authorities in all parts of 
India as forbidding the adoption of the son of a daughter, 
or of a sister, or of an aunt (6). On the same ground, it 
is unlawful to adopt a brother, or stepbrother, or an uncle, 
whether paternal or maternal (c). And it makes no differ- 
ence that the adopter has himself been removed from his 
natural family by adoption ; for adoption does not t remove 
the bar of consanguinity which would operate to prevent 
intermarriage within the prohibited degrees (d). This rule 
must, of course, be understood as excluding only the sons 
of women whose original relationship to the adopter was 
such as to render them unfit to be his wives. A man 
could not lawfully marry his brother's, or nephew’s, wife, 

, but a brother’s son is the most proper person to be adopted, 

I and so is a grand nephew (a). A wife’sbrother,* or hisr 


(*) V. May, iv. 5 § 9, 10, V. N. Maudlik. pp. 58-66. . 

(a) Both. Sy». 664, F. Mac**. 160, 1 W.Wm. 67, ISttti. H. L. 88, S. M. 

8 ( 6 ) Bern Qmna v. Baee Sheokoovur, Bow. Bel. Bop. 78 : Narammmal r * 
Balaratna Cferti J, 1 M. H.O. m Jim, 2 M. H 

yan v. Raghupattayyan, 7 M. H. C, 250 ; Rmiahnga v. Sadasim 0 Ml. A 
606, S. 0.1 &th. CP. OJ where the aide-note call* the parties* VaiBvw 
thoughthey were iidjr 2U. H. O, 467 s IwMt! 

BebeeMynnee, % M« X>*$ v.Hmmant, 8 Bom. 278 when all 

the authonfcieeare examined s Bnayirthibwi v, Badhabai, 8 Bom. SiS 
it) Pattaka Miwamfia, v. § 17 * tayi Stngh v. 06 W 8 3. P.245 (815) s 
, mfmtt&avmmah, Mad. Dec. of is®, 86. 

Jfcdftvk (t%yyc(< , 8 Mad. 15* , 

(41 ifwthip v. Pjap«i, MmU Dae. of 1858, 11?. . . 

r. *fo. U«. • • 
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j son, may be adopted (/), and so may the son of a wife’s 
( sister (g). ' 

§ 119. This rule agaih appears to be of Brahmanical ®^ not UDi * 
origin. The same authorities which lay it down as regards 
the higher classes state that Sudras may adopt a daughter’s, j 
or a sister’s, son. The Mayukha even states that as regards 
them such a person is the most proper to be adopted (A). 

He is obviously the most natural person to be selected. A 
mother’s sister’s son may also be adopted among Sudras (i).\ 

In the Punjab such adoptions are common among the Jats, 
and this laxity has spread even to Brahmans, and to the 
orthodox Hindu inhabitants of towns, such as Delhi (A). 

They are also permitted among the Jains (Z), and in 
Southern India even among the Brahmans such adoptions 
are undoubtedly very common, though it was decided so‘ 
late as 1873 that the practice has not attained the force of 
a legal custom (m). In Western India also they appear to 
be permitted. It is also said that in the Deccan a younger 
brother may be adopted, and though the adoption of uncles 
is forbidden, a different reason is alleged for the pro- 
hibition (n). 

§ 120. A singular extension has been given to this Extension of 
rule by Nanda Pandita. He quotes a text of Vriddha ^io’sVrother. 
Gautama: — "In the three superior tribes a sister’s s6n is 
nowhere mentioned as a son,” — and says that here a sister’s 
son is inclusive of a brother’s son. But as the brother’s 
son is not only not, prohibited, \>ut is expressly enjoined, 
for adoption, he draws the Remarkable conclusion that a 
brother’s son must hot be adopted by a sister. And this 
opinion was acted upon in the N. W. Provinces, where the 

^ ' fT 


» l« | y. jzwmwyy&i o ju.au, io» 

(§ri Bam Chmga y, Jtoee Sheokoovur, Bom, Sel. Rep. 73, 76. 
$ J-.May. Jy, 5, § *0,11. _ 


_ _ v. Pedda Nagayya, 1 Mad. 62. 
j Gnat 79 — 88 . 

W Si ngh v. lit. Dakbo, 8 N. W. P. 

£ y. Nagamal, 1 111. 288. 


& 51. A. 87, S. 0.1 All. 


tiyym r, BagimmHayyan. 7 M. H. 0.250} 2Stra, H. L, 101; 1 
\ Nelionfa tfew ox the Hindu Law, 90. ' m ■' 1 

i, 44; Euthti Mm y, Gvvindrao, 2 Bon 85 , V. N. Mftpdlii, 474 , 
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Court set aside an adoption by a widow, acting under her 
husband’s authority, where she had selected the son of her 
own brother (o). If the adoption had been made by her| 
husband, and not by herself, it would have been perfectly 1 
valid (p). The same principle seems to have been the’ 
ground of a case which is reported, and discussed at mnoh 
length, by Sir F. MacNaghten (g). There a man died 
leaving three widows, and an authority to them to adopt. 
As they could not agree, a reference was made to the Master, 
who reported in favour of a boy who was the son of the 
second widow’s unole. The next question that arose was, 
whether the boy could be received in adoption by the second 
widow. It was argued that this was impossible, because 
she could not without inoest have been the mother of a boy 
by her own uncle. The pandits differed, and no decision 
was ever given, the second widow having waived her right 
in favour of the elder. Sir F. MacNaghten, however, pro- 
nounces unhesitatingly in favour of the objection. It seems 
to me, however, with the greatest respect, that this is. intro- 
ducing into the Hindu theory of adoption a second fiction 
for which there is no foundation. The real fiction ip, that 
the adopting father had begotten the child upon its natural 
mother ; therefore it is necessary that she should be a person 
who might lawfully have been his wife. There is no fiction 
that the natural father had also begotten the child upon the 
adopting mother. The natural son becomes the son, not 
merely of the particular wife from whom he is born, but of 
all the wives ; and the authors of the Pattaka Mimeman, and 
Pattaka Chandrika seem to think that the ime result 
follows in the cape of several wives from an adqptjpn (*), 
The fiction can hardly extend to the length of his being con- 
ceived by all. In fact it would appear that the Hindu lew 
.takes no notice of the wife in reference to adoption. The 
relation of the adopted son to her arises upon adoption. 


Dattain Mima m fa , ii. § % M j Jft. Baton* »• hodman 7 N, W. P, 

8#> authority* qnotad 5 U8,oote « M ft). ' 

| Dagumharet r. Taramontgi J- lw». 170, Am. IQ. 
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But the balance of authority and reasoning appears to be ' 
opposed to the idea that relationship to her has any effect 
upon the choice of the boy to be adopted (*). 

$ 121. The adopted son must be of the same class as his identity of 
adopting father ; that is, a Brahman may not adopt a casto# 
Kshatriya, or vice versa. This rule is probably an inno* 
vation upon ancient usage, as Medhatithi and others interpret 
the words of Manu “ being alike” (translated* by Sir 
W. Jones “ being of the same class”) as meaning merely, 
possessing suitable qualities, though of a different class (t). 

In the time of Manu a man might hare married wives of 
different class, and the sons of all such wives would have 
been legitimate, and would have inherited together, though 
in different proportions (u)> Each of such sons must have 
been competent to perform his father’s obsequies, though 
perhaps with varying merit. It would have been remark- 
able, therefore, if a man could not have adopted the son of a 
woman whom he might have married. Baudhayana makes 
no reference to caste, and Vasishta merely says, “the class 
ought to be known” (§ 94), which is natural enough, as 
determining a preference. The other authors (Katyayana, 
Qaunaka, Yajnavalkya, and Yaska) who forbid the adoption 
of one of unequal class, admit that such adoptions do take 
place, and ate effectual as prolonging the line, though not 
for purposes of oblations. They, therefore, declare that a 
son so adopted is entitled to receive maintenance (n). From 
this, I presume, they considered that he was effectually 
severed from hie natural family. It is probable, therefore, ; 
that as long as mixed marriages were lawful, the adoption* : 
of sons of inferior caste was also lawful (to). When the! / 
former ceased, the latter also ceased.* At present, I imagine 
that the adoption of a Kshatriya by a Brahman would be a 


(#) This view was approved by tha* Madras High Court. Sriramulu v. 
R&mayya, 8 Mad. p. 17. , 


(tt) Maim, ix. § 146-166. 
00 See too DK. & *ii 


k Chandriha, i, § 12-16. 


nati 


mi Mo hub 
;ural father. 


90 DJ, a rU. s 28, 24, citing Narada. 
orthoru Ceylon this is the case still. The son, If adopted by 
his oast©. H adopted by a woman, beramaioa in theeast 


Thesawaleme, ti, § ?• 


easts of his 
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mere nullity, and would neither take the bby out of bis 
natural family, nor give him any claim upon the family of 
the adopter. The case has never occurred, and is quite 
certain never to occur. 

§ 122. As the chief reason for adoption is the performance 
of funeral ceremonies, it follows that one who, from any per- 
sonal disqualification would be incapable of performing them, 
would beran unfit person to be adopted (a). Nothing is &id 
upon the point by Hindu law writers. Probably the idea 
that such an adoption could be made would nevOr have 
occurred to their minds. As a person so adopted would also 
be incapable of succeeding to the property of the adopter, 
and so continuing his name and lineage, every object would 
fail which an adoption is intended to serve. 

§ 123. A further limitation upon the selection of a son for 
adoption arises from age, and the previous performance of 
ceremonies in the natural family (y). The leading authority 
upon this point is a passage from the Kalika-purana, which 
is relied on by Nanda Pandita, but which is treated as spu- 
rious by Devanda Bhatta, Nilakanta, and others, and which 
is admittedly wanting in many copies of that work. It lays 
down absolutely that a child must not be adopted whose age 
exceeds five years, or upon whom the ceremony of tonsure 
has been performed in the natural family (z). ’The result of 
a lengthened commentary ori this passage in the Dattaka 
Mimamsa appears to be ; jirst, that the limit of age as not 
exceeding five is absolute : secondly , that one who .has had 
the tonsure performed ought not to be adopted, as he will at 
the outside be the son of two fathers : but, thirdly , that if 
no other is procurable, a boy on whom tonsure has been per- 


(#) Suth. Syn. 665 ; V. Darp. 328, 830. 

(y) As to the eight ceremonies for a male, see Colebrooke, note to Dattaka 
Mimamsa, iv. § 23 5 8 Dig. 104. Of these, tonsure is the fifth, and ^an^yana, 
or investiture with the sacred thread, is the eighth. The former is performed 
in the second or third ypar alter birth, the latter, in the cose of Brahmans, in 
the eighth year from conception. But it may be performed so early as the' fifth, 
or dwod till the sixteenth year. The primary periods for ypmayana in the 
‘1m, ofaJKsbatriya are eleven, and of a Taisya twelve ygptriy hut it maybe 
^d iu the ages of twenty-two and twenty-four respectively. ForSudras 

, *•! fSSSrofi® ***** T - 
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formed may.be received. In that case, however, the pre- 
vious rites must be annulled by the performance of the 
putreshti , or sacrifice for male issue. As regards other rites, 
those previous to tonsure are immaterial, the performance of 
the upanayana is an absolute bar (a). 

Jagannatha appears to accept the text as literally binding, 
and not to recognize tlie right of performing the tonsure over 
again. He, therefore, considers an adoption to be invalid, if 
it is made after tonsure, or after the fifth year (&). 

On the other hand, the author of the Dattaka Chandrika Dattaka Chan* 
refuses to accept the text of the Kalika-purana as authentic. dnka * 

But even if it should be genuine, he explains it away, by the • 
possibility of performing tonsure a second time in the adop- 
tive family. The result he arrives at is, that age is only 
material as determining the term at which upanayana may 
be performed. So long as this rite in the case of the three' j 
higher classes, and marriage in the case of Sudras, can be \ 
performed in the family of the adopter, there is no limit of 1 
any particular time. (c). 

Mr. W. MacNaghten is of opinion that the rules laid down 
by the Dattaka Mimamsa and the Dattaka Chandrika should 
be followed in the Provinces in which they are respectively 
in force ; that is, the Dattaka Mimamsa in Benares, and the 
Dattaka Chahdrika in Bengal and Southern India (d), 

§ 124. The only decision under Benares law of which I am Benares, 
aware is one of the Agra Courfc, where it appears to have 
been held that an adoption must be made when the boy was 
under the age of six (e). In Bengal and Southern India 
the decisions are in favour of the view laid down by the 
Dattaka Chandrika. In some .of the earlier Bengal cases, Bengal, 
the pandits, while agreeing that the Age of five years was not 
an absolute limit which could not be exceeded, seem to have 
thought that if tonsure had already been performed in the 
natural family, and in the name of the natural father, a 


ta) Dattaka Mimamfia. 80-66 ; 1 W. MafeN. 72. 
i *) 148, 249-^261, 208. See too F. MacN. 189-146, 194. 


a, it. §20-38; 1 W. MacK. 72. 

* w> moon* /0. , • •. • 

*) Tfumor Oomr&o v. Thakoormtm, 2 Agra Bep. 108. I know the 
a«e a* eited in Cowell** Digeet (1870), 886. * 

17 
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subsequent adoption would be invalid ( / ) * In 1888, however, 
the Sudder Court Pandit, in repip to a question as to age, 
answered “ that the period fixed for adoption with respect to 
the three superior tribes, Brahmans, Kshatriyas, and Taisyas, 
was prior to their investiture with their respective cords ; and 
with respect to Sudras, prior to their contracting marriage” 
(j). This opinion has been affirmed in several subsequent 
cases, and may now be treated as beyond doubt (h) . The same 
Madras. rule has b^en repeatedly laid down in Madras, both by the 

Pandits and the Court (i) . It is also suggested by Mr. Ellis, 
if that even after upanayana an adoption would be valid, if the 
I person adopted was of the same gotra as his adopter. He bases 
this view on the ground, that where the gotra is different, the 
upanayana is a bar, since by it the person is definitely settled 
in his natural family, and this renders the performance of the 
datta h omani (§ 136) impossible. But where the gotra is the 
same, the performance of the datta homam, though proper, is 
not necessary for an adoption. And this view was adopted 
by the Travancore Court in a case between Brahmans. 
There the upanayana had been performed previous to 
adoption. But the Court held the objection to bo im- 
material, since the person adopted was the son of the 
adopter’s brother (&). The usage in Pondicherry admits of 
adoption after the upanayana in any case (l). 
limit of age not § 125. This restriction again does, not exist where the 
universal. Brahmanical fiction of m altered paternity is unknown. 

In the Punjab there is no restriction of age (m.) - Among 


</) Kerutnaraen v. MU Bhohinesree, 1 S. B. 161 (218) (as to the remark 
appended to this decision see 1 W. MacN. 75) j 2 W, M&cN. ISO ; MU Dullabh 
v. Manu, 5 S. B. 50 (61). t 

(0) Bullabakant v. Kisheiyprea, 6 S. B. 219 (270). 

th) Nitradayee v. Bholanath, S. B. of 1853, 558; RamJdshore r. Bkoobun % 
B. B. of 1859, 229, 286 ; affirmed on review, S. B. of I860, i. 485, 490 ; reversed 
on a different point in the P. C. Sub Nomine Bho&bun Moyoe v. MomUshort. 
where, however, the ruling as to the validity of the adoption on the ground of 
age m* hot disputed, 10 M I. A. 279 ; S. 0. 8 Suth. (P. &) 16. 

(*) ISfera. H. L. 87, 21 $ 2 Stra. H. L, 87 r 110; Moo too Vma Raghoonadha 
StitQpputty, alias Annasamy v. Sevagamy Nachiar t 1 Mad. Bee* 106 5 affirmed by 
F, shan j|5> SSthApril 1828, Ghetty Colvm-Prv*uma v. Ghatf OoiunMoodeo, 

<sr^ ,fcinc 

8 Strsu H. I. X04j Ram&wamiTyen y. BhagoM, Awm aLB MAd. /or. 
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the Jains the period extends to 32, and it is said by 
Holloway, J., that there is no limit of age(?i). So in 
Western India, the author of the Mayukha says, “ And my 
father has said that a married man, who has even had a son 
born, may become an adopted son” (o). In accordance with 
this dictum the pandits of the Surat Sudder Court reported 
that “the rule that a boy should be adopted under five 
years related, to cases where no relationship exists; but / 
when a relation is to be adopted, no obstacle exists on 
account of his being of mature age, married and having a 
family, provided he possesses common ability, and is beloved 
by the person who adopts him” ( p ). So Mr. Steele states, 

“the Poona Shastries do not recognize the necessity that 
adoption should precede moonj and marriage.” And he 
gives various statements as to the proper age for adoption 
ranging from five to fifty, and ending, “there is no limit 
as to age* The adoptee should not be older than the 
adopter” (q). None of these authorities make any distinction 
as to ‘the caste of the person adopted. In the Surat case 
the parties appear to have been Brahmans, or at least 
JCsbatriyas, In all the cases in which the adoption of a 
married man has been held valid by the Bombay High 
Court, the parties happened to be Sudras, but the decision 
did not turn upon that circumstance (r). In one case of 
Brahmans,- where both upanayana and marriage had been 
performed in the natural family, J;he Court treated the point 
as undecided, and no decision was given (&). 

§ 126. The prohibition against adopting an only son rests Only eon. 
on the texts of Yasishta, Baudhayana and Qaunaka, (§ 94). 

“Let no man give or accept an only son, since he must^ 


(*) Ritficum ?. Soqrun, 9 Mad. Jur. SI, cited in Sheo Singh ▼. Mt. Dakho , 6 
N. W, P. 408 1 QopMnath v. QuUdchund, 5 S. D. 276 (822). , ^ . 

(o) V. May., it, 6,5 19. Mia father wee Shankar Bhett, author of the Brait 
tfiraftya^ a wk of apeeial authority in tho Deccan. Jffathag t ▼. Hon, 8 Bom. 

Ttt* w*» tUailu 

e**e io Borne. ' 

(r} $ afo Nimh4h&r t. Jtyamnkwj, 4 Bom H. 0. (A* 0. X) 191 j Naihaji 


oaa. M. q. <A.<3. X) 67. 

wo t, wri M$ne*hvar t 11 Bom. H, 0. 190. 
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) remain for the obsequies of his ancestor” (t)> Bo Qaunaka 
says, “ By no man having an only son is the gift of a son to 
be over made*” From these Nancla Pandifca infers a pro*- 
hibition against accepting also, and says that the offence of 
extinction of lineage, denounced by Vasishta, is incurred by 
both giver and receiver (w). This prohibition is by some 
^authorities extended to the adoption of an eldest son, since 
his merits' are specially appropriated in the interests of laSs 
own father (u). And even to the adoption of one of two 
/ sons, since such an act would leave the father with an only 
son, and thereby subject him to the chance of being left 
wholly without issue. But this final precept is admittedly 
only dissuasive, and not peremptory (w). And the same 
decision has lately been given as regards the adoption of an 
eldest son (a;). The value to be placed upon these texts 
according to Hindu rules of interpretation is discussed at 
.length by Mr. V. N. Mandlik. His view is that they are 
\ recommendatory only, and not prohibitory, and that a viola- 
tion of them affects the offender, but does not detract from 
the validity of the rite (y). 

§ 127. It seems to be admitted everywhere that there is 
no objection to the adoption of an only son, when he is taken 
as dvyamushyayana, or the son of two fathers ; either by a n 
express agreement that his relationship to his natural family 
. shall continue (z), or by the fact that the only son of one 
brother is taken in adoption by another brother, in which 
case the double relationship appears to be established with- 
out any special contract (a). But whether in other cases 


(t) So in Rome, the only majp of his gens ootxld not be adopted, for the sacra 
Duld in such a case be lost. 




4 i PemUrnl ^aielcm v. Pottee Ammal, Mad. Dee. of 1851, 284. 

(to) Daitaka Minnow*, iv. 5 8 ; 1 Stre. H. L. 86 } 1 W. MaeN. 77. 

“ Qopml t 8 Cab 865. t 

i Mandlik, 498^-608 where he gives instances of the adoption of. only 
he Vedio age* downwards. 

Mfrotf. 192 j 1 Stra. fi. & 86 ; JWwate, 2 Kn. 206 j Bkmehtre ▼. 
*), 189 (216) $ Joymotofi*?, Fnlton, 78. C ■’ 

aMiwamsa, fl. 87," 88, -yL J 84-^6, 47,48 $ DattakaCh&^rika, l 
■ % V. 1 88 j i Stra.H. L. SejYlt**. ft, L. .167 ; Sthefe, 46, 188 s 
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the adoption of an only son is absolutely invalid, or is only 
sinful, is a point on which a great conflict of opinion exists. 
In Southern India, the balance of authority is in favour of 
the validity of the adoption. In Bengal the decisions are 
almost unanimously opposed to its validity. In Western 
India there is very little authority either way. In all the 
Provinces reliance is placed on the same texts, and no special 
usage appears to be set up as qualifying them. • Whether 
there is any difference between the law in the different parts 
of India, is a matter which can now only be settled by a deci- 
sion of the Privy Council. It will be sufficient for me to 
furnish the materials on which a decision may be given. 

§ 128. The question came before Sir Thomas Strange, as 
Recorder of Madras in 1801, in the case of Veerapermall v. 
Nwrrain Pillay (6), where the objection was taken to an 
adoption that the boy was an only son. There was in fact 
nothing in the objection, for he was the only son by a younger 
wife, and had an elder brother by another wife living at the 
time, * The Recorder, after citing the text of Vasishta, and 
the opinion of Jagannatha (c) that such an adoption if made 
would be valid, proceeded : — 

" The opinion of the present pandits of Bengal is, ‘ that a 
person who has only one son should not give him away ; 
nor should he give away an elder son : the adoption of an 
only son indeed is valid, but both the giver and receiver are 
blameable. 5 This appears to have been settled in the 
instance of the Rajah of Tanjore. In that important case 
the person adopted was the only son of his parents ; and it 
is a mistake if any one imagines that the deviation from the 
rule oh that occasion was supported upon any ground of 
Mahratta custom or policy. The objection appears to have 
undergone deep consideration, conducted in part through the 
fortunate medium of Sir W. M. Jones ; and certainly in a 
way to evince the anxiety of* Government to be rightly 


P**um»Z Nuichm *. Pottee Amvfial, Mad. Deo. of 1851, 284 ; p*r wnam, 
OocpM^md v. Waoma Date, 15 B. X*. E. 415, S. 0 . 23 Bath. 340, Nitmadhub 
18 M. I. A. 101, S. 0. 12 Bath. (P. 0.) 29. Chinna QcmnAan 7 . 
I Mad. H. O. 57 } thru* Ihyi v. Qokoolanurld, 5 I. A. 42, B. 0. 3, Cal 


(e) 3 Dig. 243. 


Decisions 

Madras. 
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advised. It appears that the pandits of Bengal and Benares 
in general were of opinion that ‘ in all countries the 
tion of an only son is valid, although the parent who ™es 
the child, and the adopter, both incur sin^by deviating from 
the ordinances of the Shaster , which declare the giving or 
taking of an only son in adoption to be improper/ Ramavana 
indeed, fnd the other pandits who sign with him, state ( that 
an only son could not be given to the Bajah to adopt as his 
son/ But ( it appears that they rather mean that the act 
could not be done consistently with the ordinances of the 
Shaster , than that the adoption was invalid, for they expressly 
state that ' several usages had been adopted and followed, 
that are not foiffid in the Shaster , and are to be looked ufton 
as valid/ This exposition was considered at the time as 
reconciling their opinion with that of Kasheenauth and the 
other Benares panflits, who stated ( that the adoption of an 
only son is one of those apts which is tolerafifed by usage, 
although it incurs guilt according to the Shaster / These 
testimonies corroborating the opinions of the Tanjore pandits, 
transmitted by the widow of the Bajah Tulsajee, and those 
received through the Government of Tort St. George, decided 
the Supreme Government that the objection that Serfojee 
! was an only son was not sufficiently founded to invalidate hit 
adoption and succession.” 

§ 129. In his second volume Sir Thomas Strange gives 
the opinions of pandits declaring that neither an only, UQV 
an elder, son can be adopted. These are accompanied by 
remarks of Mr. Colebrooke, who says that a valid adoption of 
an only son cannot be made, except in the ease of a brother's 
son, who performs the offices of a son to, both natural and 
adoptive father, the absolute gift be||g forbidden ; and of 
Mr. Jlllis, who says that if the act be duly completed it 
cannot be reversed (d ) . In the text he reiterates the opinion, 
already expressed from the Bench, that the jSrohibitione 
respecting an eldest and only son are only directory, and an 
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adoption Of either, however blameable in the giver, would 
ftrtbfeless for every le^al purpose be good (e). 

^130. In a Madras case in 1817 the question was whether Pandits, 
a man was bound |o adopt the son of his elder brother, being 
an only son, in preference to the son of his uncle. The pan- 
dits answered : “It is not lawful for a man to give his only 
eon in adoption to another. It is not lawful for ft. man to 
receive in adoption the only son of another, therefore it is 
not lawful, and consequently not incumbent, on a man to Madras, 
adopt the only son of his elder brother in preference to the 60181011 ' 
youngest son of his uncle* But if such an adoption as afore- 
said should take place, although the giver < and receiver in 
adaption have thereb|^%ommitted sin, Hie adoption i i 
valid” (/). Here theApndits seem to have overlooked the 
distinction between the only son of a brother and of a 
stranger. In other respects they agree with Sir T. Strange. 

In 1851 a^case came before the Sudr Udalut in which an Eldest son. 
uncle had adopted the eldest son of his brother. The 
pandits, after having referred to an opinion they had given 
in 1848 declaring the adoption of an eldest son to be invalid, 
repeated their opinion that as a general rule it would be so, 
but not in this case where the person adopted was a brother's 
son. The Court, citing this opinion and also the opinion of 
Sir Thomas Strange, say, “ In the present instance the adop- 
tion was by a paternal uncle, and having thus taken place, 
though a thing to have been avoided, it must be held to be 
valid” (g). 

In 1854 the same quesiipn as to an eldest son arose, but 
in this case without the circumstance of his being a brother’s 
son. The Sudder pandits again pronounced the adoption 
invalid, and on the st^ngth of their Opinion the Civil Judge 
rejected his claim. The Sudder Court reversed the decision, 
solely on the ground that the adoption had been made good 
by acquiescence and lapse of time. They did not notice the 
finding as to invalidity in law (A). 


' W ^ 

1 $ y» lyascmy, 1 Mad. « «► 

i flf) Pjrwaul Stricken ▼. Potbe* dmmafl, Mad. Dee. of 1861, p. SM 
i h) Chocummal ▼. Swathy, Mad. Deo. of 1854, p. $1. 
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The case came on for a direct decision in the Madras 
High Court in 1862, and it was decided, on a review of the 
(^previous cases, that the adoption of an only son was valid (i)* 
A similar conclusion has lately been arrived at by the 
t majority of the Judges of the High Court of Allahabad, 

\p Turner , J., dissenting (k). 

Bomfo?. $ 131 , In Bombay it is stated by Mr. Steele that an only 

son should not be given in adoption, except to his uncle, or 
with the concurrence of both parties, by which I suppose he 
means as a dvyamuahyayana $) , But in a case where a man 
who had only two sons gaf e them both away in adoption, 
the pandits said the adoptions were valid,, as the sin lies 
with the giver, and not with the receiver (m). And in 1867 
.the High Court expressly decided that the adoption of an 
ijonly son was valid, if accomplished, though improper (w). 
On the other hand, in a later case the High Court spoke of 
r< the general rule of Hindu law that an only son cannot be 
the subject of adoption, a rule recently re-affirmed and 
illustrated by a judgment of the Calcutta High Court” (o). 
The remark, of course, was merely obiter dictum . In 1877 
the objection that the boy adopted was an only son was 
taken in the High Court, but abandoned as untenable (p). 
\ This seems to show that the Bombay and Madras Courts 
! now agree upon this point. 

Bengal j § 132. In Bengal, on the other hand, the authorities are 

n^ y bS°ad™ted J near ty opposed to the validity of the adoption of an only 
^son. . Sir F. MacNaghten and Mr. Sutherland both declare 
unhesitatingly against it (g), and the younger MacNaghten 
cites numerous futwahs in accordance with that view, the only 
{exception being where the adoption was of the AbyamufO* 
ji jay ana character (r). The decisions are to the same? effect. 


ft) Chinna Gamdan 9 v. Kumara, 1 Mad. H, C. 64. 
\k) Hawuman ChiYtii, 2 All. 164. 




45 » 183 . 

▼. Gfovindrao , 2 Bor. 75* 86 [B8J. 

W nmbalhar v. JayavantmVf 4 Bom. H. 0, (A. 0. J;) 181. 
mr Trimbdk v. MahadevRairfyi, 6 Bom. H. G. (Ok U; J,)4. 
BhagUHkibaif 8 Bpm. atp. 378. 
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§ 188. In the case of Shumshere Mull v. Dilraj Konwwr ($), 
the plaintiff rested his cqse on an adoption which was void as 
being made by a widow without her husband’s authority. 

The Sudder Court, however, with reference to the claims of 
other parties, one of whom, named Tej Mull, was an only son 
who had been taken in adoption, asked the pandits whether 
Such an adoption was valid. They replied that the validity 
of the adoption of Tej Mull, and his right to the estate, 
depended upon whether he had been delivered to, and I 
accepted by, the adopting parent on the condition that hej 
should belong as a son to both.* If not so delivered, the 
adoption would be illegal, and carry with it no title to the 
estate. No decision upon the point was required, or given. 

In* a later case, the plaintiff/ who was an only son, claimed 
as adopted. His adoption was declared illegal on this 
ground, and his suit was dismissed. This decision was con- 
firmed on review. After the case had been submitted to a 
new pandit, he gave an equally unqualified opinion with his 
predecessor. One of the Judges thought that the adoption, 
though improper, was not invalid ; but two other judges dis- Bengal: 
agreed with him, and the former decision was confirmed (i t ). l a ° 0 n 9 s 

The same decision was given in another case, where the 
defendant in possession was an only son, whose title rested 
on the validity of his adoption. The pandits pronounced 
" that the fact of his being an only son was sufficient to 
invalidate the adoption, as such a person was forbidden to 
be adopted ; and the violation of this law was a criminal act 
on the part of both giver and receiver.” It was then alleged 
that he had been given as dwyamiishyayana. But it appear- 
ed that he had been given by his mother after his father’s 
death, and the pandits said that a wi&ow could not give away 
hjsr son in this manner without express authority from her' 
husband, which she had not received. He was, therefore, 
turned out of possession by the Court (u ) . On the other band, 

(a) 2 8. B. 189 (216). 

h)Nundmm vi Kashee Pande, 8 S. D. 232 (810) S. C. 1 Mor. 17 ; 48. D. 70 
(80). This ease |s erroneously oiied by Scotlmd, C. J., as an authority the 
other way in Ohinna Qaundan v. Ktmara r XM^^ H. 0. 67. 

(w) Xw& XHal v, Mur JBor Singh, 4 S. D^pBO (407). 
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in a case in the Bengal Supremo Court, the Court said : “ The 
adoption of an only son is no doubt hi ameabie by Hindu law, 
but when done it is valid.” They went on, however, to say 
that rather than treat it as invalid they would assume an 
agreement between the natural and adoptive father that the 
boy was to be the son of both, which, of course, got over 
the difficulty (u). Finally, the point came before the Bengal 
High CouH in 1868, when the title of the plaintiff rested 
on the validity of his adoption, he being an only son. The 
Madras case and others were cited, but it was held by the 
Court that the adoption was absolutely invalid. Mitter , J, 
p, said, €i One of the essential requisites of a valid adoption is 
* that the gift should be made by a competent person, and 
the Hindu law distinctly says that the father of an only son has 
no such absolute dominion over that son as to make him the 
subject of a sale or gift (D. M. iv. 5). Such a gift, therefore, 
would be as much invalid as a gift made by the mother of a 
child, without the consent of the father. It is to be borne in 
mind that the prohibition in question is applicable to the 
giver as well as to the receiver, . and both parties are 
threatened with the offence of c extinction of lineage 1 in case 
of violation. Now the perpetuation of lineage is the chief 
object of adoption under the Hindu law, and if the adoptive 
father incurs the offence of f extinction of lineage, 1 by adopting 
& child who is the only son of his father, the object of the 
’ adoption necessarily fails” (w ) , In 1878 the whole subject was 
again elaborately discussed by the High Court of Bengal, and 
it was decided that according to the law of that province the 
adoption of an only son was illegal, and that the prohibition 
applied to Sudras as well^as to the higher classes (*); It 
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'may therefore be taken that on this point the law of Bengal 
differs from that of Madras and Bombay. 

§ 134 . Two persons cannot adopt the same boy, even i£\ Two persons 
the persons adopting are brothers. It is, however, sug- 1^6°^°^ 
gested by the author of the Dattaka Mimainsa that two 
brothers may jointly adopt the son of a third brother, so 
that he may be the dwyamushyayana , or son of both. Mr. 

W. MacNaghten ©represses a strong opinion against the 
legality of such a proceeding (y). * 

§ 185 . Fourth, the ceremonies necessary to an abortion Ritual, 
are stated by Vasishta as follows : “ A person being about 
to adopt a son, should take an unremote kinsman, or the 
near relation of a kinsman, having convened his kindred/ 
and announced his intention to the king, and having offered \ 
a burnt offering, with recitation of the holy words in the 
middle of liis dwelling*’ (z). A fuller ritual, which, however, 1 
is merely an enlargement of the above, is given by Qaunaka 
and Baudhayana, in passages which are referred to by 
writers as the leading authorities upon the subject (a). In 
these much stress is laid upon the giving and receiving of 
the boy. Upon this Baudhayana says, “ Then having per- 
formed the ceremonies beginning with drawing the linos on 
the altar, and ending with the placing of the water vessels, 
he should go to the giver of the child, and ask him, saying, 

Give me thy son. The other answers, I give him. He 
receives him with these words, Intake thee for the fulfilment 
of my ireligious duties. I take thee to continue the lino of 
my ancestors” (6). " The expression * king* in these texts 

has been explained by commentators to signify the chief of Notice to 
the town, or village. They seqpa, hpwever, agreed that the 0 01 
notice enjoined, and the invitation of kinsmen are no legal 
essentials to the validity of the adoption, being merely 




afctata i. S 80, ii. § 40—47 $ 1 W. MacN. 77. 

ri “dill*, i. It, I IS, V 

5 , § 8 , 86-42 y Dattaka Mimamsa, t. § 2 , 42 j Dattaka Chan- 
' H. L. 218 5 Steele, 45. • ‘ 

.ua, ti. $ 7^—0 ; Journ. Aj^ioc. Bengal, 1886, y&rnaka 
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NECESSARY CEREMONIES. 


Giving and 
receiving. 


Datta Homam, 


intended to give greater publicity to the act, and to obviate 
litigation and doubt regarding the puocesaion” (e). 

§ 136. The giving and receiving ‘are absolutely neces- 
sary ; they are the operative part of the ceromony, being 
that part of it which transfers the boy from one family into 
another. According to some authorities nothing else is so 
essential, that the want of it will absolutely invalidate an 
adoption. ‘ Even the daita homam , or oblation to fire, though 
a most important part of the rite in the case of the three 
higher classes, lias been held to be a mere matter of unes- 
sential ceremonial (<?) . On this point, however, thero is a 
conflict of authority. The Dattaka Mimarasa, after reciting 
the ritual prescribed by Vasishta and Qaunaka, both of 
which include the oblation to fire, says, “ Therefore the filial 
relation of these five sons proceods from adoption only vjritli 
observance of the forms of either Vasislita or Caunaka; not 
otherwise” (p). And he winds up the chapter on the mode 
of adoption by saying, “ It is, therefore, established that the 
filial relation of adopted sons is occasioned only by the 
(proper) ceremonies. Of gift, acceptance, a burnt sacra- 
ment, and so forth, should either be wanting, the filial rela- 
tion even fails” (/). So the Dattaka (Jhandrika, after giving 
the ritual of Baudhayana for the followers of the Taittiri 
Veda, which also includes the datta homam , says, “In case 
no form, as propounded, should bo observed, it will be 
declared that the adopted son is entitled to assets sufficient 
for his marriage” (g). A Madras Pandit .says, datta homam 
ife essential to Brahmans, but not to the other classes ; and 
his opinion is stated to be correct by Mr. Oolebrooke and 
Mr. Ellis (A). So Mr. Steele says, “ Sudras cannot perform 
any ceremonies requiring Muntras from the Vedas” (i). 
Judging from these passages, it would certainly seem that 


(e) Snth. Syti. 667 , 675 : 1 N. 0 1X7 ; as to assent of Government, wnte. 1X7. 
(d) Veerapemall v. mrrain Pillay , 1 N. C. 01, 117: 1 Stm. E. I*. 95; 8 
)»g, 244, 248; titngamma v. Venkatvcharlu , 4 M. H. 0. 165 ; ptrew, tiootrogm 
. Habit™, 2 ko. m ; 8 W. MaoN. 100 ; 1 Gib. 08. 

Dattaka Mjmamsa, t. 50. * 

Dattaka 5tonsa,v. 66. ^ „ 

Dattaka Ohandrika, ii. 16, 17, ?i.?; 2W. MaoN. \96, 

, 2 Sfcra &. L 87—88. 
i Sleek, 46i 
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the sacrifice to fire was essential to those classes for whom 
it was prescribed., and probable that it was not prescribed 
for the Sudras. 

§ 137. After a good deal of conflict of decisions, it appears No religions^ 
to be now settled that for Sudras, at all events, no religious sudras. 
ceremony is necessary ; whether this applies to the superior 
classes seems to be still unsettled. In 1834 the Judicial 
Committee said, “ Although neither written acknowledg- 
ments, nor the performance of any religious ceremonials, are 
essential to the validity of adoptions, such acknowledg- 
ments are usually given, and such ceremonies observed, and 
notices given of the times when adoptions are to take place, 
in all families of distinction, as those of Zemindars or opulent 
Brahmans ; so that wherever these have been omitted, it 
behoves the Court to regard with extreme suspicion the 
proof offered in support of an adoption” (fe). It appears 
from the report of the case in Bengal that the parties were 
Brahmans. It was admitted that no religious ceremonies 
were performed. But both in the Sudder Court and in the 
Privy Council their absence was treated as merely a matter 
of evidence, and not as in itself invalidating the adoption. 

As a matter of fact both Courts found that the adoption had 
not taken place. In a much later case before the Privy 
Council, where a Sudra adoption was concerned, the High 
Court of Bengal had treated it as an open question whether 
or not a Sudra could be adopted, without the performance 
of religious ceremonies, viz., the offering of burnt sacrifice 
and the like. On appeal, the Judicial Committee said, "In 
the case of Streemutty Joymonee v. Streemutty Sibosoonderee 
(Fult. 75), it was. held by the Supreme Court in Calcutta 
that amongst Sudras no religious cSremony, except in the 
case of marriage, is necessary” (Z). In the view taken of 
the case by their Lordships the point did not arise, and was 
not decided. The next time the *point arose in Bengal 


(k) Soatropun *. 8dbitra f 2 Ku. 287, 290 ; S. C. in the Sudder Adnwlut, Sub 
nontfm, Sabitmmr. Sutur &hun , 2 S. D. 21 (26). _ . ■. ^ ^ 

(h Sreenurmn Mittfr v» Sreemutty Ki&hcn, 11 B. L. R. (P. C.) 17l v 187 » S. C. 
19 Suth, m ? S. 0. 1. A. Snj>, Vol 149 : in the High Court, 2 B, L. R. (A. C. J.) 
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Case of Sudras. 


Case of superior 
classes. 


KEOlBSfiJlY OEREMO^JIS/ 


between Sudras the High Court decided, on the authority 
of a passage in the Datt&ka Nirnaya, oited in the Vayavastha 
Darpana, that the performance of the datta homam Was 
essential to an adoption even amongst Sudras, and as no 
such ceremony had been performed in the particular case, 
held the adoption invalid (m). In a later case, however, 
which was also between Sudras, the Court professed to ^ 
treat thife decision as having gone upon the special facts, 
which it certainly had not done ; and drew a further distinc- 
tion between the two cases, on the ground that “in the 
present case, the adopted son is a brother’s son, a member 
of the same family, in regard to whom the mere giving and 
taking may be sufficient to give validity to the adoption” (w). 
Finally, the express point was referred to a Full Bench. 
It was then found that the passage in the Dattaka Nirnaya, 
which had formerly been relied upon as showing that a 
Sudra should adopt with the datta homam, proved exactly 
the opposite ; an essential part of the passage having been 
omitted. The Court accordingly answered the question put 
by saying, “ Amongst Sudras in Bengal no ceremonies are 
necessary in addition to the giving and taking of the child 
in adoption” (o). 

§ 188. Whether the same rule holds good in the three 
superior classes is, Of course, a different question. In Madras, 
it has been expressly decided that even among Brahmans the 
datta homam, or any other religious ceremony, is unnecessary 
(p) . The same rule is certainly implied in the case in Knapp., 
cited in the last Section, though not decided, and the opinion 
of Jagannatha is to the same effect (g). On the other hand, 
the pandits in two Bengal cases seem to have laid downthat 
the datta homam was* essential in the case of an adoption 


Om) Hhwirabnath v. Maheschandra, 4 B. L. B, (A. 0. J.) 162 ; 8. <X lASuth. 
168 cited and approved. Saytmafal v. Saudammi, 5 B. In jft, 366* 

(%) mttiawmd v, m$hrn Pyali 7 B. b . B. 1 ; S. 0. 18 St ifcfc. 800. As to the 
laefc point auggeabed, eeWwte, § 124. 

fmnZjd v, Indmnmi, 18 B. b. R.401 j %, C. 21Stith.285ftttA. in F; 0. 
-ins, Indromom v. ISfo&an J Ml, f t A* ^ f & I (M. 770 f ace, 
)&&a*b»karl», 8. D. of 1862,i<&t Pt^hOhmAer* ^ 
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among the three superior classes (r), and the same statement 
was made very recently by Mr. Justice Mitter (s). It seems 
also to have been assumed that this was the general rule m 
a Bombay case. There it had been omitted in the case of an 
adoption of a brother's son. The pandits held the adoption 
nevertheless valid under a special text of Tama* " It is not 
expressly required that burnt sacrifice and other ceremonies 
should be performed on adopting the son of a daughter, or 
of a brother, for it is accomplished in those cashes by word 
of mouth alone" ($}. 

§ 139. In any case it is quite clear that if the omission of Intentional 
the ceremonies has been intentional, with a view to leaving omig8IOU * 
the adoption unfinished ; or, if from death, or any other 
cause, a ceremony which had been intended has not been 
carried out, no change of condition will take place, even 
though the ceremonies which have been omitted might law- 
fully have been left out. Because the mutual assent, which 
is necessary to a valid and completed adoption, has never 
taken "place (w). And even in cases where giving and 
receiving are sufficient, there must be an actual giving and 
receiving. A mere symbolical transfer by the exchange of 
deeds would not be sufficient (t?). 

Ill the Punjab no ceremonial whatever is required, the Punjab, 
transaction being purely a matter of civil contract (to). 

Among the Moodelliars of Northern Ceylon the only cere- Ceylon, 
monial appears to be the drinking of saffron water by the 
adopting* person («?). 

§ 140. Fifth, THE EVIDENCE OF AN ADOPTION. — There is.no Presumption as 
particular evidence required to prove an adoption. Those toado P tlon * 
wto rely on it most establish it like any other fact, whether 


Chand, 5 S. D. 856 (418) ; Bullubakant v. 
(>} v. ifoJwi/l6 Sufch. 179 ; see too Thalcoor Oomrao v. Thrikoo- 

(u) % w. MaeN. 197 1 Isterchunder v. Rasbeharee, S. D. of 1852, 1601 } 

LWiFiw 

11 Hath. 1 96 i Mdh*eho% x Bho$in<tib v. jBHmatt Kmhna, 7 I. A. 250 ; S, 0. 0 
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Writing. 


they are plaintiffs, or defendants (y). In one respect they 
are in a favourable position ; thajj is in consequence of the 
peculiar religious views of Hindus. The probability is that 
a sonless Hindu will contemplate adoption ; and this proba- 
bility is increased if he is advanced in years, or sickly ; if 
he has property to leave behind, as regards which he would 
naturally wish for a lineal successor ; and still more if, from v 
family dissensions, the person who would otherwise be his * 
successor is a person whom he would not be likely to desire* 
In countries governed by the Mitakshara law the further 
circumstance would arise that his widow, supposing him to 
leave one, would be dependent for her maintenance on a 
collateral, perhaps a distant, member of the family. If, 
therefore, he was on affectionate terms with her, he would 
naturally wish to leave her in the more advantageous posi- 
tion of mother and guardian of an adopted soil (»). Simi- 
larly, an opposite state of things, such as the youth of the 
adopting father, the probability of his having issue by his 
wife, or the like, would render the fact of the adoption 
unlikely (a). No writing is neces sary ; though, of course, 
in case of a large property, or of a person of high position, . 
the absence of a writing would be a circumstance which 
would call for strict scrutiny, and for strong evidence of the 
actual fact ( b ). Nor is it even in all cases necessary to pro- 
duce direct evidence of the fact of the adoption ; where it 
has taken place long since, and where the adopted son has 
been treated as such by the members of the family and in 
public transactions, every presumption will be made that 
every circumstance has taken place which is necessary to 
account for such a state of things as is proved, or admit- 
ted, to exist (c). 


(y) Taritoi Charm v. Saroda Sundari , 8 B. L. % (A. C. J.) 146 : 6* 0. 11 
Suth. 468 1 Hwr Dyed Nay v. Roy Krishto, 24 Suth, 107. 

(z) 1 Hyde, 249 j ffuradhun v. Muthoranath, 4 M. L A. 414 $ S. 0, 7 Suth. 
?. 0, rotersod concurrent decisions of the Lower Courts, 
option ; Soondur Koomaree v, Gudadk'wr t 7 M. I. A 04 s 

) 116} RayhmadM v. Rrosso Kishoro, 8 I; A. 177 f 8. 0.1 

t y. 8 'ufuf Ohm* 2 B. D* 21 (M) ; affimed, SJ$n. £87. 
f Kadartm ▼. AroonaeheUa, Mad. Dee. tk Si. • 

. t , tyhwimnnte, S. D. of I860, 00} Nimnand t. 
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§ 141* It has been held that a decision in favour of an 
adoption, in a suit in which it was in dispute, is primd facie 
evidence of the fact of the adoption, even as against persons 
who were no parties to the suit (d)> It has even been held 
that a valid regular judgment of a competent Court upon the 
status of an alleged adopted son is a judgment in rem , which 
is binding and conclusive as against the whole world, unless 
fraud, or collusion, can be made out ; and that a r summary 
adjudication of the same nature, though not conclusive, is 
p rimd fade evidence of the facts adjudicated upon, sufficient 
to throw the burthen of disproving the same upon the 
opposite party (e). But this doctrine is now over-ruled. 
The binding character of judgments of the Courts of India 
upon questions of personal status was exhaustively examined 
by Mr. Justice Holloway in a Madras case, where a decree 
upon a question of division was relied upon as a judgment 
in rem (/), and later in a Bengal case, where the point 
decided in 3 Suth. 14, was referred to a Full Bench. It 
had been held upon the authority of that decision, that 
where a reversioner had brought a suit against a widow as 
heiress, to set aside alienations by her, and to establish his 
title as reversioner, and the Court had found that her hus- 
band had been adopted, and therefore that the plaintiff was 
next heir, that this finding was conclusive against a person 
who was no party to that suit, and who denied the adoption. 
Peacock , C. J., after referring ,to Mr. Justice Holloway's 
judgment, said, “ I concur with him entirely in the conclu- 
sion at which he arrived ; viz., that a decision by a competent 
Court that a Hindu family was joint and undivided, or upon 
a question of legitimacy, adoption, partibility of property, 
ru!4 of descent in a particular family, or upon any other 
question of the same nature in a suit inter partes, or, more 


Krishna VyaL 7 B L. R. I : S. C 15 Suth .*300 : Bajendro Nath v. Jogendro 
Nath, U M. I. A., 67 * 8, 0. 15 Suth. (P. C.) 41 ; Hut Dyal t. Roy Krtthto, 
24 Suth. 107; Sabo Bewa v. Nuboghun , 11 Suth. 380; S. C. 2 B. L. B. 

A t. 61. " . 

Xuggobundoo, 2 Suth. 168. . ^ . 

}*) g&Uma** w CoU. of Moorshedabad, S. D. of 1850, 550; Rajhntto v. 
’ * — ,«Juth. 14* 

Mmumm* v. Anakata, 2 Had. H. 0. 276. See also Qdjoalayyan v, 
\ Aiyyan, % Mad, H. O. 217. 
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properly speaking, in an action in personam, is not it jfflflg- 
ment in rem or binding upon strangers, or, in other words, 
npon persons who were neither parties to the suit nor 
privies. I would go further, and say that a decree in! such 
a case is not; and ought not to be, admissible at all as 
evidence against strangers” (g). ' 

ewU rt e nt °* But though the decree itself might neither he conclusive, 
nor admissible, as evidence, the proceeding in which the 
decree took place might be very important. For instance, 
when the fact of any adoption at all having taken place 
was in dispute, it would be most important to show that the 
alleged adopted sou had put forward his title as owner of, or 
interested in, the property, by preferring or defending suits^ 
or proceedings in the revenue or magisterial Courts, relating 
to the property; just as his failing to do so would be 
important the other way. Again if those who now denied 
his title were shown to have been cognisant of, or to have 
joined him in, such transactions, the evidence would be still, 
stronger in his favour. 

Jtapso of time §. 142. Lapse of time may operate in two wayB. Firtt, as 
strengthening the probability of an adoption. Secondly, as 
barring any attempt to set it aside. In the first case it goes 
to show that the adoption was valid ; in the seeond case, it 
prevents the results which would follow from'holding that. 
it was invalid. 

*e evidence. First, it is evident that where a length of thus has al a ps ed 
since an alleged adoption, and that adoption has been treated 
, by the family, and by the society in which the family move% 
as a valid and subsisting one, this is in itself strong evidence 
of the opinion of those acquainted with the facts every* 
thing had taken place necessary to a valid adoption, it is 
like that repute which is always so muoh relied, on in eases 
of disputed marriage, or legitimacy (&). But it is evident 


( 9 ) Katkya t. Jtadhd Chum, 7 Suth. 838: S.O. B.U, Srop. VbL 063 « 
— "in Jogendro Ikib v, FvmMro, Z4M.I.A. 867; & C. It 24* j 

14 :X ' {P. Qt) 
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that the force ^the testimony lies in repute prevailing 
through a long period of time, not upon the time itself. If, 
therefore,: .it appears that* the adoption was kept a secret, or 
that being asserted on one side it was simply ignored on the 
other, and that no action was ever taken upon it, nor any 
course of treatment pursued in respect to the alleged adopted 
son, different from that which would have prevailed if no 
adoption had been set up, then there is no repute, and the 
longer the time during which such a state of things lasts 
the greater is the evidence against the adoption. 

* Secondly , such repute can have no effect whatever when 
the admitted facts show that there has been no valid adoption ; 
e» 0 ., in the case of the adoption of a sister’s son by a 
Brahman, or of a son by a man who had one living. But 
there might be facts, or a course of dealing which, though 
they could not render the adoption valid, would prevent 
' certain persons from disputing it. A bar of this sort would 
arise in two ways : 1 , by way of estoppel ; 2 , by way of the 
Statute of Limitations. 

§ 143. First. — A merely passive acquiescence by one 
. person in an infringement of his rights by another person, 
or in an assertion of an' adverse right by another person, 
will not prevent the former from afterwards maintaining his 
own strictly’legal right in a court of law, provided he does 
so within the period of limitation fixed by the law. The 
reason is that the law gives him a specified period during 
which he may, if he choose, submit with impunity to an 
encroachment on his rights, and there is nothing inequitable 
in his availing' himself of this period. But it is different if 
his acquiescence amounts to an active consent to conduct on 
the part of another of which he might justly complain. If 
• by his own behaviour he encourages another to believe that 
he has not the right which he really possesses, or that he 
has waived that right; or if by ^presentations, or acts, he 
induces another to enter upon a course Which he would not 
otherW^ hhye entered on, or leads him to believe that he 
course with safety, then he will not a|teiv 
Wds^;8^fed to assert any rights which are inconsistent 
witbj:^ upon by, that new state of things; which 
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he himself has been influential in bringing about* And this 
is equally so whether the right he is asserting is a legal, or 
an equitable, right. For it would be unjust that after he had 
by his own conduct induced another to alter his position, he 
should afterwards be allowed to complain of the very thing 
which he had himself brought about (i). This doctrine has 
been applied in India to cases of invalid adoption* In one, 
the adoption, being that of a sister's son by a Brahman, was 
.! held to be absolutely invalid. In another, in Western India, 

being the case of a Brahman adopted after upanayana and 
marriage, the Court declined to decide the question of invali- 
dity. In both cases they were of opinion that the objecting 
party was estopped from disputing the adoption, since he 
had himself not only acquiesced in it, but in one case had 
encouraged it, and concurred in it, at the time it took place; 
and in another had, by treating the adopted son as a mem- 
ber of the family, induced him to abandon the right in his 
natural family which he might otherwise have claimed (ft). 
The application of this doctrine is peculiarly just in cases of 
adoption. Even if the invalidity of the adoption was such 
that the person adopted was not legally excluded from his 
natural family, he would necessarily be driven to legal pro- 
ceedings to effect his return into it ; he might be met by 
the Statute of Limitations, and so completely defeated ; or 
might find that from change of circumstances his position, 
when restored to his natural family, was very different from 
what it would have been if he had never left it (I), 
statuUof Limit- § 144. Secondly. — The Statute of Limitations will also 
w ** oai 5 be a bar in some cases to an attempt to set aside a disputed 


(i) Rama Ran v, Raja Rau, 2 Mad. H. 0. 114 ; P eddainuthyUaty v. N, Tiriwna 
’ ' -’ r 270 ; Raj an v. Basuva Chetti, ib. 428, where the En glish cases eve * 

ind the distinction between legal and equitable rights and the mode 
i©y are barred, is pointed out; Taruck Ghmder v. jHtero Sunhw.22 

gath. 267. 

(fc) Qopdayym v, RaghWpaHayymi 7 Mad. H. 0. 260; 8ada»hiv v. Bari 
Moreshvar^ 11 Bom* H.*C. 100; PiUari Betti v. Rama Lahahmama t Mad* Dec 
of 1860, 02; Appmyun v. Rama Subbaiym, Mad. Deo, of i860, 14 See 
Sukhbasi ▼. Guman, 2 All. 366 j where it is rfot clear whether the Court meant 
to lay dewn that a valid adoption cnee made could not be cancelled, or that a 
person, ^ho had once deliberately made an adoption, wan est*$ned from 
vm/kfUnM that it was originally invalid . 

jjw % f ur *A % e \ *: ^ 9ndro N«lh, 14 M. I. A: 77 5 6 . c r 15 

t ft 41 3 44 C * 7 ft It* B 216, ' ‘ 
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adoption ; that is, it will bar a suit to recover property held 
under colour of an adoption. The important question here 
will be, from what time does the statute run ? The answer | 
will be, from the time the party seeking to set it aside is in-fj 
juriously affected by it. Where a person would be entitled 
to immediate possession, but for the intervention of one 
claiming as adopted son, of course the statute must run at 
the very latest from the time at which the title to possession 
accrues ; because from this time, at all events, the possession 
of the adopted son must be adverse. But there are cases of 
greater difficulty, where an adopted son is in possession, but 
the person whose rights would be affected by the adoption 
is a reversioner, who is not entitled to immediate possession. 

An instance of this sort is the case of an adoption by a 
widow who is in as heir to her husband. 

§145. On this point there was a direct conflict of authority, time from which 
In several cases previous to 1 869 it was held that the statute 
ran from the time at which the adopted son was put in posses* 
sion as such, with the cognisance of those whose rights Would 
be affected by his adoption, and in such a public manner as to 
call upon them to defend their rights (m). The whole series 
of authorities, however, was reviewed in a case which was 
referred to the decision of the Full Bench of the High Court 
of Bengal. There the ancestor died leaving a widow, who 
adopted in 1824, and survived him till 1861. In 1866 the 
suit was commenced by the daughter’s son of the ancestor, 
who claimed the property, alleging that the adoption was 
invalid. It was admitted that the adopted son and his son, 
the then defendant, had been in possession by virtue of the 
adoption since 1824. The plaintiff’s suit was dismissed as 
barred by limitation. But this decision was reversed by the! 

Full Bench, Who held that the statute did not begin to run 1 
till the death of the widow (n). Under the present Limita- 
tion Act, XV of 1877, schedule JI, § 118, a suit “ to obtain* 
a declaration that an alleged adoption is invalid, or never in \ 


(w) Ohunder v. Kalee Kishwwr , S. D. of 1850,369, followed in various 

other ^ were o&amsned'ia the c le next cited. _ _ , 

(») Srmaflt Qanqopadhya v. Makes Qhandra , 4 B. h. R. (F. B.) &'£. 0. 12 
Bata. {F; B.) 14 JTomme, Snenatk Qangooly v. Mohesh Ckundeft 
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jfact took place ,, must be brought within six years from the 
time “ when the alleged adoption becomes known to the 
^plaintiff.” But suppose the plaintiff sues, not to set aside 
the adoption, but simply as next heir to recover the property 
on tho death of the widow, there soems to be no reason why 
he should not have twelve years from her death under 
§§ 140, 141, as settled by the last case. 

§ 140. It may be necessary to remark that neither the 
law of Estoppel nor the Statute of Limitations can make a 
person an adopted son if lie is not one. They can secure 
him in the possession of certain rights, which would.be his 
if he were adopted, by shutting tho mouths of particular 
people, if they propose to deny his adoption ; or, by stopping 
short any suit which might be brought to eject him from 
his position ur adopted. But if it becomes necessary for the 
person who alleges himself to have boon adopted, to profer 
a suit to enforce rights of which he is not in possession, he 
I would bo compelled strictly to prove tho validity of his 
adoption, as against all persons but the special individuals 
who were precluded from disputing it. 

§ 147. Sixth. — The Kesitlt of Adoption may be stated 
generally to be, that it transfers the adopted son out of his 
natural family into tho adopting family, so far as regards all 
rights of inheritance, and tho duties and obligations con- 
nected therewith. But it doos not obliterate the tie o f 
blood, or the disabilities arising from it* Therefore, an, 
adopted son is just as much incapacSateS from marrying in 

E natural family as if ho had never left it. Nor can he 
self adopt a person out of his natural family, whom he 
A not ha\e adopted if he had remained in it# 

Questions of inheritance arise, first ; where there is only an 
adopted son : secondly ; where thoro is also legitimate issue 
of the adoptive father. Under the first head, succession k 
either to the paternal line, lineally or collaterally, or to the 
maternal line. * 

§ 148. Where there is only an adopted son, properly 
constituted, he is beyond all doubt entitled to inherit to his 
adoptive father, and to the father and grandfather and other 
fnere distant tinea! ancestors, of such adoptive tether, just as if 
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J COLLATERAL SUCCESSION. 

he was his natural-born son (o). But there has been con* 
siderable discussion as tp whether lie was entitled to inherit 
to collaterals. A reference to the table of sonship (p) will 
show that eight of the fourteen authorities referred to place 
the adopted son beyond the sixth in number. Now, all of 
these say that the first six sons inherit to the father, and to 
collaterals ; the last six only to the father. Prom this it is 
argued by those who rely on the eight, that ho only succeeds 
lineally; by those who rely on the remaining six, that he 
inherits collaterally also. The roal fact, of course, is that 
the two., sets of authorities represent different historical 
periods ofjthelaw of adoption; the former relating to a 
period when the adopted son had not obtained the full rights 
which he was recognized as possessing at a later period. 
The Dattaka Chandnk& as usual tries to make all the passages 
harmonise by saying: “In the same manner the doctrine of 
one holy saint that the son given is an lieir to kinsmen — and 
that of another that he is not such heir — are to bo reconciled 
by referring to tho distinction of his being endowed with 
good qualities or otherwise/ 1 and concludes the controversy 
by saying, that wherever a legitimate son would succeed to 
the estate of a brother or other kinsmen, the adopted son 
wjllsucceed in the absence of such legitimate son (#). The 
^takshara follows Manu, who places tho adopted among 
the first clast} of sons, and, of course, makes him a general 
and not merely a special heir, while he explains away the 
conflicting texts as being founded on the difference of good 
and bad qualities (r). The Daya Bhaga on the other hand 
follows Devala, who has been supposed to make tho adopted 
son Only heir to his father, and not to collaterals {»). But it 
seems that is a misapprehension. Devala no doubt enumer- 
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atea the different sons so as to bring in the adopted son as 
ninth. But then he goes on, “ Th$se twelve sons have been 
propounded for the purpose of offspring, being sons begotten 
by a man himself, or procreated by another man, or received 
for adoption, or voluntarily given. Among these the first 
six are heirs of kinsmen, and the other six inherit only from 
the father.” Now, if the words “ the first six” refer, not 
to the original enumeration, but to the new arrangement by 
classes, the adopted son comes within the JEirst six. (<) 
Jagannatha, after appearing to rest the claim of an adopted 
son to collateral succession upon endowment with transcen- 
dant good qualities, finally states the present practioe to be 
“ for a son given in adoption, who performs the acts pre- 
scribed to his class, to take the inheritance of his paternal 
uncle's and the rest.” ( u ). This is also the opinion of Sir F. 
MacNaghten, of Mr. W. MacNaghten,of Sir Thomas Strange, 
and of Mr. Sutherland (r). The right has also been affirmed 
by express decision. In two cases, the right of an adopted 
son to succeed to another adopted son was declared (to). In 
other cases, the adopted son was held entitled to share an 
estate c£ his adoptive father's brother («). In a later case, 
the adoptive son was held entitled to share in the property 
of one who was first cousin to his grandfather by adoption. 
And he takes exactly the same share as a legitimate son, 
when he is sharing with all other heirs than the legitimate 
son of his adoptive father (y). And so do his descendants, 
.whether male or female (z). In the latest case upon the 
(point, the right of an adopted son was maintained to succeed 


(<) See D. Bh. x. 7, note, p$r curiam, } Puddo Kumaree v. Juggui Kithor «. S 
0 x 1 . 680 . 

(w) 8 Dig. 270, 272 ; F. M&6OT. 162 

U F. MacN. 128, 182 ;1 W. MacN. 78; 2 W. MaeN.JW ; 1 Stm. H. L.97; 
2 Stra, H. L. 116; Both. Syn. 668, 677. * 

(t<7> Bhamchunder v. Narayni, 1 S. D. 209 (279) ; affirmed 8 Kn. 86. (So much 
of trns decision as allowed a second adoption to take place daring the life of the 
first adopted eon must be taken aa bad. But a note states that it was considered 


th tWV )49 w. 

(«). Lofesnoi/t v. BhamaicovrilAftot 1866, 1668 1 KuhsnatK ▼. ifiir. 
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to all bis adoptive father's sapindas, whether the latter 
were related to the former through males only or through 
females (a). 

§ 149. Another question as to which there was, till lately. Succession m> 
a singular conflict of opinion, is as to the right of an adopted parte maternin 
son to succeed to the family of his adoptive father’s wife, or 
wives. Prvma facie one would imagine that he must neces- 
sarily do so. The theory of adoption is that it* makes the 
son adopted to all intents and purposes the son,of his father, 
as completely as if he had begotten him in lawful wedlock. 

The lawful son of a father is the son of all his wives, and 
would, therefore, I presume, bo the heir of all or any of 
them (b). And so it has been laid down that a son adopted 
by one wife becomes the son of all, and succeeds to the 
property of all (c). The same result must follow whero the 
son is adopted, not by the wife, but by the man himself. 

The authors of the Dattaka Chandrika and Dattaka Mimamsa Native writer*, 
seems to lay the point down with the most perfect clearness. 

The former states that “ where there may be a diversity of 
mothera, the sires of the natural mothers are first designated 
by a son, who is son to two fathers, at the funeral repast in 
honour of the maternal grandsires ; subsequently the sires 
of her who is the adoptive mother. But the absolutely 
adopted son presents oblations to the father and to the other 
ancestors of his adoptive mother only j for he is capable of 
performing the funeral rites of that mother only” (d ) . And 
the latter says, “ The forefathers of the adoptive mother 
only are also the maternal grandsires of sons given and the 
rest; for the rule regarding the paternal is equally applicable 
to the maternal grandsires of adopted sons (e) ; and in an earlier 
chapter (I. § 22) Nan da Pandita says, “ In consequence of 
the superiority of the husband, by bis mere act of adoption, 
the filiation of the adopted, as son of the wife, is complete 


<b) Pvm Ewwrte jr, Juaaut Euhore, 6 Col. 615 offd. Sub nomine Pvdmn 
Ooomari v. Gt.af Ward*, mP.C. AI. A. 229. 

it, {188; DiMftte; igbumm, ii. § 69; Dattaka Chandrika, i. $ 
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in the same manner as her property in any other thing 
accepted by her husband.” So Mr. Sutherland states as 
the effect of these passages that—-" He likewise represents 
the real legitimate son in relationship to his adoptive mother, 
whose ancestors are His maternal grandsires" (f). To the 
same effect is a futwah recorded by Mr. MaeNaghten, where 
the adopted son of a sister was held to be an heir to that 
sister's brother, that is to say, he inherited to his adoptive 
mother's family (g). On the other hand Mr. W. Mac- 
Naghten himself decides against the right of an adopted 
son to succeed to property, which the wife of the adopting 
, Decisions. father had received from her relations. For this he refers 
to a case in Bengal, where he says the point was deter- 
mined (A). The current of decisions upon this point is so 
singular that it will be necessary to refer to them in con- 
siderable detail. 

nng&Myft’# § 150. In Gunga Mya’s case one of two brothers had 
***** died, leaving a widow and a daughter, but no male issue. 

After the death of the widow, the property got into the 
hands of the family of the other brother. The daughter 
sued to recover it. According to Bengal law her title as 
heir was beyond dispute. It was met by an assertion that 
the widow had executed a deed of gift of the .property to 
the other brother, under the orders of her husband. The 
original Court found in favour of this deed of gift, and of 
the authority under which it was made. The plaintiff how- 
ever alleged that she had received from her husband an 
authority to adopt, upon which she had not acted. It is 
difficult to see what bearing the alleged permission could 
have had upon the case. On appeal to the Sudder, one of 
the Judges called upon the pandits to state, 1st, whether 
the daughter, or the brother, of the deceased was his heir 
upon the death of the widow; 2nd, if the daughter, whether 
her son, adopted with her husband's consent, wohld succeed! 
to her father's property. The law officers necessarily an- 


!J| JjpK" efefy* OwSf d My* V. jtetan Xtifwfi *8<D. 128 {!?<». 
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swered the first question in favour of the daughter. As to the 
second^ they said; (< The^ son adopted by Gunga Mya by the 
consent of her husband has no title to the estate to which 
she had succeeded, because according to the Daya Bhaga 
an adopted son has no legal claim to the property of a Bandhu 
or cognate, and according to the interpretation of the text 
of Manu, which admits adopted sons to the right of succes- 
sion collaterally, the meaning is succession to the property 
of persons belonging to the same family as, to adopting 
father, as fully appears from the Munwastha Mooktavalee 
compiled by Kalluka Bhatta and other authorities. On the 
death of Gunga Mya, therefore, the estate left by her father, 
to which she had succeeded on the death of her mother, and 
her right to which was limited to a life interest, should devolve 
on Kishen Kishore, the brother's son of her father (t), because 
when an estate devolves on a childless widow, who is held to 
be half the body of her husband, it reverts at her death to 
the heirs of her husband. So an estate which had devolved 
on a" daughter, who has a weaker claim, should a fortiori 
revert to the heirs of her father." The upshot of the case 
was that the gift by the widow to the brother anjl the per- 
mission to make it, were both negatived by the Sudder 
Court. The right of the daughter was then undisputed, and 
the Court wisely refrained from deciding anything as to the 
rights of a non-existent adopted son. As a judgment, 
therefore, there is none whatever upon the point. There is 
an opinion of the pandits, resting upon a text of the Daya 
Bhaga which denies the right of an adopted son to succeed 
to the collaterals of his father by adoption, and which has 
been repeatedly overruled (§ 148). They also refer to a 
gloss of Kalluka upon Manu, which, if it proved any thing, 
would shpw that the adopted son did not succeed to colla- 
terals (&). 

§ 151# The point never arose again til} 1859, when the con* Gnagapemd’* 


(O Both in the text and the citation of it in 2 W. MaoN. 189, the word 
husband It substituted for father, evidently by a misprint. 

A Dig. 148, See* per Mitter Pudao Kumaree v. Jug gut mthore, 6 CaL 
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verse case had to be decided. There the property claimed was 
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that of Goursoonduree: The plaintiff was the fourth in 
descent from the common ancestor, and the question was 
whether the property went to him, or to Kistobeharee, the 
brother’s son of Hemluta, wife of Kishensoonderee. It was 
admitted that if Hemluta had been the natural mother of 
Goursoonduree, the proper heir would be Kistobeharee (Z). 
But it was said that the right of the maternal relations to 
.succeed to the property of an adopted son did not exist. 
For this position the case of Gunga Mya v. Kishen Kishore 
{ante § 150) was ci|ed. The Judges very properly held that 
that case was no authority as a ‘decision, and refused to be 
bound by the dictum of the pandit. They, therefore, referred 
the case to their own pandit. He replied, “ In the event of 
an adopted son dying without leaving any heir of the adoptive 
father, or of the said adopted son, the heirs of the father of 
the adoptive mother are under the Hindu law entitled to 
inherit the property of the said adopted son by right of 
succession.” He then referred to three authorities. The 
only one which bore upon the point of adoption was the 
passage of the Dattaka Munamsa, above referred to (w). 
The case was decided in accordance with this opinion (ft). 
It was, therefore, an express decision that the adoptive 
mother and her kindred occupied exactly the same relation, 
♦for the purpose of devolution of property, to the adopted 
son, as they would have occupied if he had been her natural* 
born son. It is difficult to avoid the conclusion, that if the 
property bad devolved from them instead of being claimed 
by them, the adopted son would have been equally entitled. 
It seems quit© clear 'that those Judges, at all events, would 


(^Kiatobeh&ree was the son of the owners maternal uncle. See table, post, 

Ijm-'vLJ M.” 

itignpmad p Brtjes$uree t S. ft. of 1859, 1091. 
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have decided in his favour. The contrary conclusion, 
however, was arrived at yhen the case actually arose (o). 
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There the plaintiffs, who were nephews of Qhibsunker, 
claimed his property. His daughter, Anud Poornee, was 
dead, but had left a husband and an adopted son. It was con- 
tended that the adopted son was the rightful heir. Had he 
been the natural-born son of Anud Poornee, his claim would 
have been beyond dispute. But the Court held that being 
only an adopted son, he did not inherit to the father of his 
adoptive mother. The two last-named cases were cited, 
and were admitted to be the only cases bearing upon the 
point. The texts of the Dattaka Mimamsa and Dattaka 
Chandrika establishing the relation of the male ancestors of 
the adoptive mother as being the ancestors of the adopted 
son, do not appear to have been cited. The ComJ relied 
upon the dictum of the pandits in Gunga Mya’s case, and 
its being accepted by Mr. W. MacNaghten as settling the 
law, and upon the absence of any text or precedent to sup- 
port the claim set up by the adopted son. The case of 
Gungapersad appears to have been dealt with differently 
by the different Judges. 

§ 154 . This decision was followed in Madras in a case 
where the property of an adoptive mother’s father was in 
dispute, the claimants on one side being her son by adop- 
tion, on the other side the grandson bf her father’s brother. 
The former, if natural-born, was of course the heir. But 
the claim of the latter was maintained by the High Court. , 
It was admitted that the Dattaka Mimamsa was in favour 
of the succession, and also that an argument in support of it 


(o) Moruri Mme v. Bejoy > Snth. Sp. No. 131. This cose was discussed at 
great length in the former editions of this work, bat as it has been formally 
overruled by a Fall Bench decision In 1800, (post § 15) 1 omit the criticisms 
I offered upon it. 
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might fairly be drawn from the Bengal ease in 1859. But 
against this the Court put the direct decision in Morun Moeefs 
case, and proceeded to observe, "There is no direct 
text of Hindu law, with exception of those in the Dattaka 
Mimamsa ( p ), nor is there any case to be found in either of 
the Presidencies favouring such a claim. Why should the 
claim be of so rare occurrence if there is any foundation for 
the right? Then there is an utter silence of the law in parts 1 
of it whereat might be particularly expected to speak out 
upon this subject ; as where barrenness and childless widow- 
hood are spoken of as bars to inheritance, and where the 
expression ( capable of bearing children* occurs** (g). 

§ 155. On the other hand in Bengal, in a case subsequent 
to the case of Morun Moee , it has been held that an 
adopted son succeeds to the stridhana of his adoptive mother. 
Neither the last-named case, nor that of 1859 are referred to. 
The Court distinguished the case from the dictum of the 
pandits in Gunga Mya’s case (§ 150) by saying, "The 
question put to the pandit related to property which had 
descended to a woman from her father not as stridhana, but 
in the ordinary course of inheritance; and it may be, as 
explained to us by Baboo Kishen Kishore, that the reason 
why the adopted son is excluded from the succession in such 
cases is, that he is adopted into his adoptive father’s family, 
and not into his mother’s family, and cannot perform the 
shradh of his maternal grandfather, though he can perform 
that of his adoptive mother. But with regard to stridhana, 
the adopted son would succeed to it after the daughters as a 
son bora** (r) . It would be interesting to know where 
Baboo Kishen Kishore found the statement that an 
adoptive son cannot perform the shradh of his maternal 
grandfather. Certainly not in the Dattaka Mimamsa or 
^ Dattaka Chandrika, both of which assert exactly the 
opposite. Nor is, it obvious why there should be any such 
distinction. The only fiction consists in making the adopted 
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son be the son of his adoptive mother. This the case just 
cited has decided that he is. But if that step is once 
granted, it seems to follow that he must be the grandson 
of that mother’s father, and so on through the rest of the 
series. 

§ 156. The very case above suggested by the Bengal n.W. Province 
High Court actually arose very lately in the N. W. Pro- mt]x 

vinces. There an adopted son claimed property which his 
adoptive mother had taken by inheritance from her own 
father. She of course only took it for life, and the plaintiff 
could not succeed unless he could make out that he was the 
heir of her father (s). It was contended that he was not 
such an heir. All the previous cases, except that of the 
Madras High Court, were cited. The Full Bench, how- 
ever, decided in favour of the plaintiff, holding that upon 
adoption the affiliation of the son became complete, and that 
he obtained exactly the same rights in the maternal line as 
he would have possessed if he had been the natural born 
son of the adopter’s wife (t). This decision was itself 
adopted by the Calcutta High Court in 1880. There the 

A 


Son daughter = X 

adopts plaintiff. 

plaintiff claimed property which had devolved upon the 
son of A, by virtue of his adoptibn by the daughter of A, 

His suit was dismissed by the lower Courts, but his right was 
affirmed on a reference to the Full Bench. The Madras case 
and that of MorunMoee were formally overruled, and the 
adopted son was determined to haye the same rights of 
succession ex parte mater na as he had ex parte paternd, (u). 

It may be assumed that this decision would be followed in 
Madras and in Bombay* „ 4 

§ 157. Cases where a legitimate and an adopted son exist After-boni 
together can only .occur lawfully where a legitimate son has kgitimate B0X 
been born after an adoption. The adoption of a son by one 


: I 


See fulwah, ante, § 150. 

Sham JCitar v. Gaya, 1 All. 255. 
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who had male issue would he absolutely invalid (§ 95), and 
the son so adopted would be entitled to no share whatever* 
It may be suggested, on the authority of a text ascribed to 
Manu, that he would be entitled to have his marriage cere- 
mony performed, which I suppose includes maintenance 
also* But the text, if in force at all at present, seems to me 
to relate rather to informal than to wholly invalid adoptions^ 
Share of adopted which would create no change of status (v). Where, how- 
*° n ' ever, a legitimate son is born after an adoption, which was 

valid when it took place, the latter is entitled to share along 
with the legitimate son, taking a portion which is sometimes 
spoken of as being one-fourth, and sometimes as being one- 
third of that of the after-born son (w). Dr. Wilson says 
that the variance is only apparent, and that all the texts 
mean the Bame thing, viz., that the property should be 
divided into four shares, of which the adopted son gets one. 
That is to say, he gets one-fourth of the whole, or one-third 
of the portion of the natural-born son Qr). Whatever may 
have been the original meaning of the texts, a difference of 
usage seems to have sprung up, according to which the 
adopted son takes one-third of the whole in Bengal, and 
one-fourth of the whole in other Provinces which follow 
Benares law (y). The Madras High Court, however, have 
decided on the authority of the Sarasvati-Vilasa, that the 
fourth which he iB to take is not a fourth of the whole, hat 
a fourth of the share taken by the legitimate son. Conse- 
quently, the estate would be divided into five shares, of 
which he would take one, and the legitimate son the re- 
mainder. A similar construction has been pnt upon the 
8 oitbay. texts in Bombay (a). , Nanda Pandita suggests a further 

explanation, that he is to take a quarter share; i.e., a fourth 
of what he would have taken as a legitimate son, that is to 


i, A 5 1, 2$ Dattaka Ohandrika, vi. § 4. 
sc) battalia Mlmanum., x. f 1 ; battaka Ckandrika, v. $ 10, 17; 

U, § 84, 26* ^ya BkMg,’s. § » j D. X. S. Wii. § M • 8 Dig. 154, 17v, wu$ 
Mia., U- B, § 26; 2 W.MkoN. 184. 
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Bay a fourth of one-half, or one-eighth (a). Where there 
are several after-born spns, of course the shares will vary 
according to the principle adopted. Supposing there were 
two legitimate sons, then, upon the principle laid down by 
Mr* MacNaghten, the estate would be divided into seven 
shares in Benares, and into five shares in Bengal. According 
to the Sarasvati- V ilasa it would be divided into nine shares, . 
the adopted son taking one share in each case. According 
to Nanda Pandita he would take one-twelfth (b). Among 
various castes in Western India the rights of the adopted 
son vary from one-half, one-third, and one-fourth, to next to 
nothing, the adoptive father being at liberty, on the birth 
of a legitimate son, to give him a present and turn him 
adrift (c). 

. According to a text of Vriddha Gautama, an adopted and Budras* 
an after-born son share equally. This text is said in the 
Dattaka Chandrika to apply only to Sudras, and in the 
Dattaka Mimamsa it is explained away altogether, as refer- 
ring to an after-born son destitute of good qualities. Mr. 

W. MacNaghten and Sir Thomas Strange say it is in force 
among Sudras in Southern India, and M. Gibelin says it is 
the rule among all classes in Pondicherry. It is the rule 
still in Northern Ceylon. Baboo Shamachurn says that in 
Bengal this rule only applies to the lower class of Sudras (d). 

§ 158. When the legitimate and adopted son survive the Survivorship, 
father, and then the legitimate son dies without issue, it 
has been held in Madras that the adopted son takes the 
whole property by survivorship (e). Of course, it would 
be different in Bengal, if the legitimate son left a widow, 
daughter, &c. 

... § 159. By adoption the boy is Completely removed from ggff fcggg 
ji ff natural famil y as regards all civil rights or obligations. 

He ceases to perform funeral ceremonies for those of hjs 
family for whom he would otherwise have offered oblations. 
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and lie loses all rights of inheritance as completely as if he 
had never been born (/). And, conversely, his natural 
family cannot inherit from him (g), nor is he liabledor their 
debts ( h ). Of coarse, however, if the adopter was already a 
relation of the adoptee, the latter by adoption would simply 
alter his degree of relationship, and, as the son of his 
adopting father, would become the relative of his natural 
parents, apd in this way mutual rights of inheritance might 
Btill exist. The rule is merely that he loses the rights which 
he possessed, qua natural son. And the tie of blood, with 
its attendant disabilities, is never extinguished. Therefore, 
be cannot after adoption marry any one whom he could not 
have married before adoption (») . Nor can be adopt out of 
his own natural family a person whom, by reason of relation* 
ship, he could not have adopted had he remained in it(fc). 
He is equally incompetent to marry within his adoptive 
family within the forbidden degrees ( l ). 

§ X60. An exception to the rule that adoption severs a son 
from bis natural family exists in the case of what is called a 
dwyamushyayana, or son of two fathers. This term has a 
two-fold acceptation. Originally it appears to have been 
applied £o a son who was begotten by one man upon the 
wife of another, but for and on behalf of that other. : He was 
held to be entitled to inherit in both families, and was bound 
f to perform the funeral oblations of both his actual and his 
/fictitious fathers (m). This is the meaning in which the 
term is used in the Mitakshara, but sons of this are 
now obsolete (»). Another meaning is that of s oh who 

vhas been adopted with an express or implied understanding 
that be is to be the son of both fathers. This again s ee ms 
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to fcakejplace under different circumstances. One is what is 
Called the Anitya, or temporary adoption, where the boy is 
taken from a different gotra, after the tonsure has been per- 
formed in his natural family* He performs the ceremonies 
of both fathers, and inherits in both families, but his son 
returns to his original gotra(o). This form of adoption 
seems now to be obsolete. At all events I know of no 
decided case affirming its existence. Another case is that 
of an adoption by one brother of the son of another brother. 

He is already for certain purpose considered to be the son 
of his uncle. When he is the only son, the law appears to 
reconcile the conflicting principles that a man should not 
give away his only son, and that a brother’s son should be 
adopted, by allowing the adoption, but requiring the boy so 
adopted to perform the ceremonies of both fathers, and 
admitting him to inherit to both in the absence of legiti- 
mate issue. It is stated by Mr. Strange in his Manual that 
the dwyamushyayana in this sense also is obsolete. And so 
it was laid down in one Madras case. But the weight of 
authority in opposition to that statement seems to be over- 
whelming (p). 

§ 161. Where a legitimate son is bom to the natural After-born son. 
father of a dwyamushyayana , subsequently to the adoption, 
the latter takes half the share of the former ; if, however, 
the legitimate son is born to the adopting father, the adopted 
son takes half the share which i$ prescribed by law for an 
adopted.son, exclusively related to his adoptive father, where 
legitimate issue maybe subsequently bom to that person (g), 
that is half of one:fourth or one-third, according to the doc* 
trines of different schools (§ 167). The Mayukha, however, 
seems only to allow him to inherit ii! the adoptive family, if 
there are legitimate sons subsequently born in both, and 


M: % Stra, H. L. 130| 1 W. MacN. 71- See futwah of Pandits in Shumshsre 
v.mrnjy 2 S. 2). 169 (216) ; Dattaka Mimamsa, vi. § 41-43 ; B&ttaka Ckandrika, 
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valid adoption. 


then gives him the share usual in such a case where the 
adoption has been in the ordinary ( form, that is, one-fourth 
at one-third (r). It lays down no rule feu the case of legiti- 
mate sons arising in one family only. 

§ 162. It is probable that the rule which deprived an 
adopted son of the right to inherit in his natural family, 
originated, not from any fiction of a change of paternity, , 
bnt simply from an equitable idea, that one who had been V 
sent to Beek his fortunes in another family, and whose ser- 
vices were lost to the family in which he was bora, ought 
not to inherit in both. This is the view taken of the matter 
in the Punjab, where it is said that if the natural father dies 
without heirs, the village custom would be in favour of the 
child’s double succession (s). In Pondioherry, a boy, not- . . 
withstanding adoption, preserves his rights of inheritance in 
his natural family, if he has not found a sufficient fortune in 
his acquired family, and in all cases if his natural father and 
brothers have died without issue. This doctrine, however, 
is based not upon any special nsage, but upon the yjpw 
which the French jurists have taken of the Hindu texts (t). 
The Thesawaleme merely states that “an adopted child, 
being thus brought up and instituted as an heir, loses ell 
claim to the inheritance of his own parents, as he is no 
longer considered to belong to that family, so that he may „ 
not inherit from them.” It is not stated whether his right 
would revive if there were no heirs in his natural family. 
But he only forfeits rights lo the extent to whioh he acquires'' 
others ; therefore, if his adoption is only by the husband, he ," 
continues to inherit to his natural mother; if it is only by 
the wife, he continues to inherit to his natural father («)." ^ 

§ 163. A question of*very great importance, which seems 
plain enough in theory, but which appears to be still unset- 
tled, is as to the effect of an invalid adoption. Prvm&faeifi 
one would imagine that it would confer no rightsip* the 
adoptive family, sftid take away no rightB in the natural . 
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family. The claim, to enforce rights in the former family, 
or to resist them in the letter, must depend upon a change . 
of status, and if the adoption, upon which such change 
depended, were invalid, it would seem as if no ohange could 
have taken place. But there certainly is much authority 
the other way. I have already (§ 121) noticed the texts 
whioh award maintenance to a son adopted out of an inferior 
class, and suggested that they are merely a survival from a 
time when such adoptions were in fact valid, though less 
.efficacious than others (v). A text is also ascribed to Manu 
which lays down that “He who adopts a son without observ- 
ing the rules ordained, should make him a participator of 
the rites of marriage, not a sharer of wealth.” This text 
seems to be interpreted as applying to a person who makes 
an adoption without observing the proper forms (to). Sir Madras. 
Thomas Strange cites these texts, as establishing that a 
person may be adopted under circumstances which will 
deprive him of his rights in one family, without entitling 
Tiity to more than maintenance in the other. But he ques- 
tions the proposition in a note, and refers to Mr. Sutherland 
as being of opinion that if the adoption were void the natural 
rights would remain (a?). In one old case the pandits of the 
Sndr Court of Madras laid it down, that an adoption of a 
- married man over thirty years of age, and with three chil- 
dren, was invalid, but that he was entitled to maintenance 
pa the family of his adopting j father. The proposition 
was cited before the High Court, and approved of. The 
approval, however, was extra-judicial, as the High Court 
considered that, they were bound by former decrees to treat 
the adoption as valid, and actually awarded the plaintiff his 
full rights as adopted son (y). In a later case, where a boy 
had been adopted by a widow without any authority, it was 
held that the adoption was wholly invalid, and gave the boy 
: ho right to maintenan ce. . The Court said : "in reason and 
good; s*™** it would hardly seem a matter of doubt that 
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where no valid adoption, in other words, no adoption, has 
taken place, no claim of right in respect of the legal relation- 
ship of adoption can properly be enforced at law.” The 
Court also expressed their opinion that the natural rights of 
the plaintiff remained quite unaffected (z). 

Bmg ai § 164. In Bengal the case has twice arisen incidentally, 

though in neither instance in such a manner as to require a 
decision. . In the first case, which was before the Supreme 
Court, Colvile, C. J., said, " It has been said on one side and 
denied on the other (neither side producing either evidence 
or authority in support of their contention) that a Dattaka 
or son given, would forfeit the right to inherit to his natural 
father, even though he might not, for want of sufficient 
power, have been duly adopted into the other family. ' This 
proposition seems to be contrary to reason, but for all that 
may be very good Hindu law. But from the enquiries we 
have made, we believe the true state of the law on the sub- 
ject to be this. There may undoubtedly be oases in which 
| a person, whose adoption proves invalid, may have forfeited 
his right to be regarded as a member of his natural family. 
' In such a case some of the old texts speak of him as a slave, 
j entitled only to maintenance in the family into whieh he 


Depends on per. was imperfectly adopted. But one very learned person hae 
eermonies. 1 j assured me, that the impossibility of returning to his natural 
j family depends, not on the mere gift or even acceptance of 
I a son, but on the degree in which the ceremonies of adoption 
have been performed ; and that there is a difference in this 


respect between Brahmans and Sudras. A Brahman being 
unable to return to his natural family if he has received the 


Brahmanical thread in the other family ; the Sudra, if not 
validly* adopted, being’able to return to his natural family 
at any time before his marriage in .the other family. Even 
if it be granted that a person, merely because he is a 
Dattaka, or son given, apart from the performance of any 
further ceremony, becomes incapable of returning to his 
natural family, that rule would not govern the case of an 
adoption that was invalid because the widow had not power to 
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adopt. For to constitute a Dattaka , there must be both gift 
and acceptance* A widow cannot accept a son for her husband 
unless she is duly empowered to do so, and, therefore, her 
want of authority, if it invalidates the adoption, also invali- 
dates the gift” (a). 

§ 165. In the above passage, the words “ ceremonies after Rule suggested, 
adoption” ought apparently to be substituted for the words 
g( ceremonies of adoption.” The principle of the rule sug- 
gested seems to be, that a man cannot take his place in his 
natural family unless the essential ceremonies have been 
performed in it, and 4hat if performed in a wrong family i 
they cannot be perforiiled over again in the right one. But 
that where no such ceremonies have followed upon the adop- 
tion, he can return, if there has not been a valid giving and 
receiving. Where there has been a valid giving and receiv- 
ing, then, apparently, he could not return, even though, in 
consequence of some other defect, the adoption may have 
been so far invalid, as not to invest the person taken with 
the full privileges of an adopted son. 

§ 166. In the other Bengal case, the Court refused to 
enforce specific performance of a contract to give a boy in 
adoption in! consideration of an annuity. They said that this 
would be a Kritaka adoption which is now invalid, therefore 
that the contract, “ if it were capable of being carried out, 
and Were recognized by the Court, would involve an injury 
to the person and property of the adopted son, inasmuch as 
if it could be proved that the boy was purchased and not 
given, it is very probable that the adoption would be set 
aside ; and if such adoption were set aside, he would not 
only lose his status in the family of his* adopting father, but 
also lose his right of inheritance to his natural parents” (b). 

In this case there would have been a complete giving and 
acceptance. But if the mode of doing so had ceased to be, 
lawful, it is difficult to see how there could be a valid giving 
and acceptance, any more than if the son had been a self* 
given or a castaway. It may be suggested whether the 

Rajcoomaree t. Nobocoomar t 1 Boul., 137 i S. 0. Sevoafc., 341, 
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whole theory of imperfect adoptions is not a relic of the 
times when, some sorts of adoption were falling into dis- 
favour, though still practised and permitted. The view 
taken by the Madras High Court, that an adoption must 
either be effectual for all purposes, or a .nullity, has the 
merit of being practical and intelligible, while doing sub- 
stantial justice to all parties. 

Foster-child. § 167/ A foster-child, that is, one who has been taken 
/into the family of another, nurtured, educated, married, and 
put forward in life at his expense, as if he were his Bon, but 
without the performance of an actual adoption, does not 
obtain any rights of inheritance thereby (c). But a gift 
made to such a person by his foster-father, if in other 
respects valid, will not be made void, merely because he 
was under the mistaken belief that the foster-son would be 
able to perform his funeral obsequies (d). 

Adoption by § 168. The case of an adoption made by a widow to her 
ow * husband, after her husband’s death, raises special consider- 

ations, owing to the double fact that the person adopted has 
in general a better title than the person in possession, while 
on the other hand the title of the person so in possession 
has been a perfectly valid title up to the date of adoption. 
Questions of this sort arise in two ways. First, with regard 
to title to an estate; secondly r with regard to the validity of 
acts done between the date of the husband’s death and the 
date of adoption. * 

§ 169* It has already been pointed out (e) that a widow 
with authority to adopt cannot be compelled to act upon it 
„ unless she likes. Consequently, the vesting of the inherit- 

and| cannot be suspended until she exercises her right. 
Immediately upon her husband’s death it passes to the next 
heir, whether that heir be herself or some other person, and 
that heir takes with as full rights as if nesuoh power to 
adopt existed, subject only to the possibility of his estate 
ib cttwk / being devested by the exercise of that power. But as soon 

sf, , a/- - $ v “ 
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as the power is exercised, the adopted son stands exactly in 
the same position as if lie had been born to his adoptive 
father, and his title relates back to the death of his father 
to this extent, that he will devest the estate of any person in 
possession of the property of that father to whom he would 
have had a preferable title, if he had been in existence at 
his adoptive father’s death. One of the most common cases 
is an adoption by a widow, who is herself heir to her hus- 
band. The result of such an adoption is that her limited 
estate as widow at once ceases. The adopted son at once 
becomes full heir to the property ; the widow’s rights are 
reduced to a claim for maintenance ; and if, as would gene- 
rally happen, the adopted son is a minor, she will continue 
to hold as his guardian in trust for him (/). Where there 
are several widows, holding jointly, one who has authority 
from her husband to adopt would, of course, by exercising 
it, devest both her own estate and that of her co-widows. 
And in the Mahratta country, where no authority is required, 
it is held that the elder widow may of her own accord adopt, 
and thereby destroy the estate of the younger widow, with- 
out obtaining her consent. The Court said, “ It woqld seem 
to be unjust to allow the elder widow to defeat the interest 
of the younger by an adoption against her wish. But, on 
the other hand, if the adoption is regarded as the perform- 
ance of a religious duty and a meritorious act, to which the 
assent of the husband is to be implied wherever he has not 
forbidden it, it. would seem that the younger widow is bound 
to give her • consent, being entitled to a due provision for 
her maintenance, and if she , refuses, the elder widow may 
adopt without it” (g)< It was not decided, but it seems to 
be an inference from the language of the Court, that they 
did not think the junior widow would have had the same 
right. Of course, an adoption would a fortiori devest all 
estates which follow that of the widow, suph as the right of 
a daughter, or a daughter’s son (A). 



Devests estate 
of widow ; 
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or of inferior 
heir. 


Estate of pre- 
ferable heir not 
devested. 


Chundrabullee’ s 
case. 


§ 1 70. But an adoption will equally devest the estate of 
one who takes before the widow* provided he would take 
after the son. For instance, where, in the Madras Presi- 
dency, an undivided brother succeeded to an impartible 
Zemindar y in Berhampore, on the decease of his brother, the 
Uast holder, it was held that his estate was devested by an 
^adoption made by the widow of the latter after his death; v 
and under' his authority (t) . Oil the other hand, if the estate * 
has once vested in a person who would have had a prefer- 
able title to that of a natural-born son, an adoption will not 
defeat his title or that of his successor, whether male or 
female, unless the successor be herself the widow who makes 
the adoption. Both branches of this rule are illustrated by 
decisions of the Privy Council. In the first case, Gour 
Kishore, a Zemindar in Bengal, died leaving a widow 
Chundrabullee, and a son, Bhowanee. Previous to his death 
he executed a document whereby he directed his wife to 
adopt a son in the event of failure of her own issue. 
Bhowanee succeeded to the Zemindary, married, came to full 
age and died, leaving no issue, but a widow, Bhoobum 
Moyee. . Chundrabullee then adopted Ram Kishore under her 
authority. He sued the widow of Bhowanee for the estate. 
It will be remembered that under the law of Bengal a widow 
is the heir of her husband, dying without issue, even though 
he has an undivided brother. The Judicial Committee held 
that the plaintiff's suit must bo dismissed, since his adoption 
gave him no title that was valid against Bhowanee* s widow. 
They said, u In this case Bhowanee Kishore had lived to an 
age which enabled him to perform, and it is to be presumed 
that he had performed, all the religious services which a son 
could perform for a ^father. He had succeeded to the 
ancestral property as heir : he had full power of disposition 
over it ; he might have alienated it : he might have adopted 


(♦) Raghunadha v. Arozo Ki$horo t 3 I. A. 154 j 8. C. 1 Mad. 69 j S. 0. 25 Sutb. 
291. like facts of this case seem to have been misunderstood by the High Court 


L in Jto% ProBonm^. Gfocool Chunder, post , § 176, where they say 
_ Tjbe property in dispute in that case was not a joint family 
y, and the surviving members of the joint family unjustly took possession 
, by excluding the widow of the owner, who was entitled by the Mitakshara 
to succeed to it/' The property was joint though impat&ble, and it was 


„ brothers were undivided, 


aow had no right to 
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a son to succeed to it if he had no male issue of his body. 
He could have defeated^ every intention which his father 
entertained with respect to the property. On the death of 
Bhowanee Kishore, his wife succeeded as heir to him, and 
would have equally succeeded in that character in exclusion 
of his brothers, if he had had any. She took a vested estate, 
as his widow, Tri tlie wliole of his property. It would bo 
singular if a brother of Bhowanee Kisliore, made such by 
adoption, could take from his widow the whole* of his pro- 
perty, when a natural-born brother could have taken no 
part. If Ham Kishoro is to take any of the ancestral pro- 
perty, he must take all he takes by substitution for the 
natural-born son, and not jointly with him. Whether under 
his testamentary power of disposition Gour Kishore could 
have restricted the' interest of Bhowanee in his estate to a 
life interest, or could have limited it over (if his son left no 
issue male, or such issue male failed) to an adopted son of 
his own, it is not necessary to consider ; it is sufficient to say 
that he has neither done, nor attempted to do, this. Tho 
question is, whether, the estate of his son being unlimited, 
and that son having married and left a widow his heir, and 
that heir having acquired a vested estate in her husband’s 
property as widow, a new heir can bo substituted by adop- 
tion, who is to defeat that estate, and take as an adopted 
son what a legitimate son of Gour Kishore would not have 
taken. This seems contrary to <ill reason, and to all the 
principles of Hindu law, as far as we can collect them. It 
must be recbllected that the adopted son, as such, takes by 
inheritance and not by devise. Now the rule of Hindu law 
is, that in the case of inheritance, the person to succeed 
must be the heir of the last full * owner. In this case 
Bhowanee Kishore was the last full owner, and his wife 
succeeds, as his heir, to a widow’s estate. On her death 
the person to succeed will again be the heir at the death of 
Bhowanee Kishore. If Bhowanee Kishore had died unmar- 
ried) his mother, Chundrabullee, would have been bis heir, 
and the question of adoption would have stood on quite dif- 
ferent grounds. By exercising the power of adoption, she 
would have devested no estate but her own, and this would 


171 


Unless heiress is 
adopting widow. 
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have brought the case within the ordinary rule ; but no case 
has been produced, no decision has* been cited from the text 
books, and no principle has boon stated, to show that by the 
mere gift of a power of adoption to a widow, the estate of 
the heir of a deceased son, vested in possession, can be de- 
feated or devested” (fe). 

§ 171. The case suggested by their Lordships at the close 
of the above quotation, was the case which actually came* 
before them for decision in 1876. There a Zemindar in 
Guntur case. Guntur in the Madras Presidency died, leaving a widow, an 
infant son, and daughters. The son was placed in possession, 
but died a minor, and unmarried. His mother was then 
placed in possession, and adopted a son, without any autho- 
rity from her deceased husband, but with the consent of all 
the husband's sapindas. This was before the decision in 
the Bamnaad case (§ 106), and the Government refused to 
recognize the adoption, and the adopted son was never put 
in possession. On the death of the mother, the Collector 
placed the daughters in possession, apparently treating the 
heirship as one which had still to be traced to their father, 
the last full-aged Zemindar. The Madras High Court 
treated the adoption as invalid, on grounds which have been 
already discussed. • On appeal, the Privy Council maintained 
the adoption, and the right of the adopted son to take as 
heir. They held that in the Madras Presidency the consent 
of the sapindas was as efficacious for the purpose of en- 
abling a widow to adopt in lieu of a son who had died without 
issue, as it admittedly was where there never had been issue 
at all. As to the effect of the adoption they proceeded to 
say, “ If, then, there had been a written authority to the 
widow to adopt, the &ct of the descent being cast would 
have made no difference, unless the case fell within the 
authority of that of Chundrabullee, reported in 10 Moore, in 
which it was decided, that the son having died leaving a 
t * widow in whom ttie inheritance had vested, the mother could 

v not deleft the estate which had so become vested by ruaking 


3£&fee v. Manx SUhore, 10 M. I. A. 279, 810 ;S. 0, 8 Suth. 
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an adoption, though in pursuance of a written authority from 
her husband. That authprity does not govern the present 
case, in which the adoption is made in derogation of the 
adoptive mother’s estates ; and indeed expressly recognizes 
the distinction” (Z). 

§ 171a. Both in Chundrabulleo’s case and in the Guntur 
case just cited, it seems to have been assumed by the Judi- 
cial Committee, that an adoption made by a worn#!? on be- 
half of her deceased husband would always devest her own 
estate, whether she held as widow of the person to whom 
she adopted, or as mother of the son of that person. But 
in a more recent appeal before the Privy Council, it was 
suggested that there might be a difference in that respect 
between the two cases. In the former case, the adoption 
produces a son who takes as heir to his own father, and as 
such heir is prior to the widow. But in the latter case the 
adoption produces a son who is brother to the last male 
holder, and it is to the last male holder that descent is 
traced. Now a mother ranks before a brother as heir to 
her own son. Why then should he destroy her estate ? If 
the adoption could be treated as relating back to the life of 
the deceased, then it would have given him an undivided 
brother, who would take by survivorship in preference to the 
mother. But it would seem that no such fiction is now 


admitted, (§ 178). In the particular instance it was un- 
necessary to decide the point, bu^ it is well worthy of atten- 
tion (m)- When the adoption in Chundrabuliee’s case came 
again before the High Court, the Judges seemed to think 
that the son so adopted would only take in his proper place 
and order after the mother (w). 

§ 172. It will be observed that iif both the Madras cases, principle of 
'in which the right of the adopted son was affirmed by the above case * 
Privy Council, the property had descended lineally from the 
person to whom the adoption was made. In the Berham- 
pore case (§ 170); the last male holder was the person 


{1} Veitanhi v . Vmfoxta Mama t 4 1. A. 1 ; S. 0. 1 Mad. 174 ; S. G. 36 Suth. 21. 
J$oicunt Money v. Kishen Soonder t 7 Suth. 892. 

/..,v r •' at a in/s one 


J .*») Bammmmy v. Venkatramien, 6 1. A. 196, 208. 

») PvOdo Kumaree v. Juggut Kithore, 6 Cal. 615, 644 j reverted tm. another 
«V8 1, A. 229. 
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Cases in which to whom the adoption was made. In the Guntur case 

bea^ested? 0fc (§ 171), there had been an intermediate descent to his own 
son, and on his death without issue the Zemindary had 
reverted to the person making the adoption, who was at 
once his mother and his father’s widow. Two different 
cases, however, have arisen. First , where the property has 
descended to A. the son of B. to whom the adoption is made, 
as in tlft Guntur case, but has passed at his death to a per-'* 
son different from the widow who makes the adoption. 
Secondly , where the property has descended from A., and 
the adoption has been made to B., a collateral relation of A. 
Let it be assumed that the adopted son of B. would in each 
case have been the heir to A., if he had been adopted pre- 
viously to the death of A. The question arises, whether, if 
he is adopted subsequently to the death, he will devest the 
estate of the* person who has taken as heir of A. It has 
been held that he will not. 

Madras decision. § 173. The first point was decided in a Madras case. 

There N. had died, leaving a widow the first defendant, and 
a son, Sitappah, by another wife. Sitappah died unmarried, 
and thereupon his stepmother, the first defendant, adopted 
MunisaWmy, who was the son of one Bali. Bali sued as 
guardian of his son to establish the adoption. Its validity 
was conceded by the High Court. It seems to have been 
admitted in argument that the first defendant, as stepmother, 
was not the heir of Sitappah, and that Bali was his heir. 
Upon this the High Court held that the adoption conveyed 
no title to the property. They said, “ Even if it be consi- 
dered that N.’s widow possessed or acquired in 1870 (the 
date of Sitappah’ s death) power to adopt a son to her hus- 
band, it has to be determined whether, according to Hindu 
law, any adoption could then be lawfully made by her. The 
principle of the decision of the Privy Council in the case 
reported in 10 Moore’s Indian Appeals, 279, {ante § 170) 
appears to us to govern this case, and show that it could 
not. Chinna Sitappah had inherited his father’s property ; 

had fell power of disposition^ over it ; he might have 
Intonated it ; he might have adopted a son to succeed to it, 
:$ ha$ no male issne of His body. He could have de- 
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feated every intention which his father entertained with 
respect to the property.” * On the death of Chinna Sitappah, 
the next heir, it is hero admitted, was Bali Reddy, who is 
the natural father of the minor plaintiff, and who has also 
other sons. The inheritance having passed in 1870 to Bali 
Reddy, still remains in him ; and we must hold upon the 
authority cited, that the estate of the deceased son, thus 
vested in possession, cannot be defeated and devested” (o). 

§ 174. The second point arose both in Bombay and in Bombay 
Bengal. In the Bombay case the facts were as follows : — d 00181011 * 

A. 


An and ram Sobharam 

a= Sariabai, = Bakhmabai. 

j adopts 
Badrioas. 

Anandram and Sobharam were undivided brothers, who died 
leaving widows but no male issue. Anandram died first, 
therefore his whole interest passed to Sobharam, and on the 
death of the latter the entire property vested in his widow 
Rakhmabai. After the death of Sobharam, Sarjabai, widow 
of Anandram, adopted a son. Thereupon a creditor raised 
the question, whether he took the estate of Sobharam. It 
was argued that the case in 10 M. I. A. 279 {ante § 170) 
established that an adoption can never be held valid, which 
has the effect of devesting an estate once vested. Upon that 
however Melvill , J. remarked, “ In that case A. claimed, by 
virtue of adoption, an estate, which B. had inherited from C. 
Even if A. had been a natural-born son, B. and not A. would 
have been the heir of 0. ; and it was held that under such 
circumstances A. could not defeat B.’s estate. There would 
seem to be no room for doubt on this*point, and the decision 
in that case certainly does not support the argument (which 
is moreover at variance with the decision in Rakhmabai v. 
Radhabai ) (jp), that an adoption can in no case operate to 
defeat an interest once vested.” The same Judge, however, 
expre&fc&d a strong opinion that the adoption would not be 
valid on the ground suggested by the Judicial Committee in 

’ 1 IV ", [ 1 1 niJ " "’** V 

to) A nnamah r. Mahbu BaU Reddy, 8 Mftd. H. 0., 108. 

(p) 5 Bom. H. O. (|y>. J.) 181 ante, $ 169. 
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the Bamnaad case (g). He summarised their views as 
follows : — "In other words, when«the estate is vested in the 
widow, she may adopt without the consent of reversioners* 
but when the estate is vested in persons other than the 
widow, and the immediate effect of an adoption would be to 
defeat the interest of those persons, then justice requires 
that their consent should be obtained. This proposition 
seems very reasonable and just.” He distinguished the case'* 
Hupeh and v. from that of Rahhmabai v. Badhabai by saying: "The two 

widows being equally bound to take the measures necessary 
to secure their husbands’ future beatitude, the younger 
widow, who by withholding her consent, ignores the religi- 
ous obligation imposed upon her, has no right to complain 
of injustice if the adoption be made by the elder without her 
consent. But it does not follow that the plea of injustice is 
to be equally disregarded where it is put forward by a per- 
son who is under no such religious obligation. In RaJch - 
mabai v. Badhabai it was certainly laid down in the broadest 
terms that in the Mahratta country a Hindu widow may, 
without the consent of her husband’s kindred, adopt a son 
to him, if the act is done by her in the proper and bond 
fide performance of a religious duty, and neither capriciously 
nor from a corrupt motive. But the Judges by whom that 
case was decided were not dealing with an adoption which 
would have had the effect of devesting an estate vested in 
a relative other than a widow, nor in any of the decided 
cases on which they relied was the validity of such an adop- 
tion in issue. It does not appear to me that the authorities 
quoted would be sufficient to support the validity of an 
adoption working such manifest injustice” (r), 
differs from § 175. As a matte* of fact, the Court found that Sob- 
ifadras harass widow had given her consent to the adoption, .so the' 

whole of the above discussion was extra-judicial. It will, 
of course* be observed that the Madras and the Bombay 
Courts wont upon different grounds. The Madras Court 

< ' * V < 

V. f ^ — : 
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considered that the question was decided by the authority 
of the Privy Council. Btft there was this difference between 
the two cases, that in Chundrabullee 9 s case, the adopted son, 
if natural-bom, would not have been heir to the property 
he claimed. In the Madras case he certainly would have 
been. This was pointed out by the Bombay High Court (*). 

Their judgment proceeded upon the ground that the adop- 
tion itself was invalid. No objection of that sort? could be 
taken in the Bengal case, and there the judgment went upon 
different grounds from those taken in either of the cases 
last cited. The facts of it were as follows : — 

§ 176. P. and B. named in the annexed table were un- Bengal decision, 

divided brothers, who held their property in the quasi- 
severalty of the Bengal law. P. by his will bequeathed his 

A. dies 1825. 


P. dies 1851 B. dies 1845 

= B. D. dies 1804, | 

| K. dies 1855 

daughter — Bamasoondery 

dies childless after her who in 1876 adopts 

father and before her mother. Kally Psosonno, the plaintiff. 

share to his widow B. D. for life, and after her to the sons 
of his daughter, if any, subject to trusts, legacies and annui- 
ties. The daughter died without issue during the widow’s 
life, and at her death the widow made a will, bequeathing 
the property to the defendant as executor, for religious pur- 
poses. K. died in 1856, leaving io his widow authority to 
adopt. If $he had exercised that authority prior to the 
death of B. D., there can be no doubt that the son adopted 
to K. would have been the heir of his grand-uncle P., and 
would have been entitled to set asid^the will of B. D., and 
to claim the property of P., so far as he had not disposed of 
it by his will. But the power was not exercised till 1876. 
When the suit was brought by t]je adopted son, the Court 
held that he could not succeed. At the dhath of B. D. the 
whole , property of P. must have vested in some one who 
was then the heir of P. ; or if there was no such heir in 

(a) See also the remarks made upon it by the Bengal High Court in Bam 
Soowlw* ?. frurbrnee £o«*mu 3$ Suth. 121. 
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existence, it must Lave passed to Government by escheat. 
The Court held, upon a review cff all the cases, that there 
was no authority for holding that an estate, which had once 
vested in a person as lieir of the last full owner, could be 
subsequently devested by the adoption of a person who 
would have been a nearer heir, had his adoption taken place 
previously to the death. They considered that the inherit 
tance coiild not remain in a sort of latent abeyance, subject 
to be changed from one heir to another, on the happening 
of an event which might never take place, or only at some 
indefinite future time (t). Some passages in the judgment 
are more broadly expressed than they would have been if 
the Court had not misconceived the facts of the case in the 
Privy Council from Berhampore (u). But the decision 
itself, couplpd with the other cases cited, seems to lead to 
Knies. the following conclusions : First, where an adoption is made 

to the last male holder, the adopted son will devest the 
I estate of any person, whose title would have been inferior 
I to his, if he had been adopted prior to the death. Secondly, 

• where the adoption is not made to the last male holder, 
but is* made by the widow of any previous holder, it 
will perhaps devest her estate, subject, however, to the 
jdoubt suggested in . § 171a. Thirdly , under no other cir- 
cumstances will an adoption made to one person devest the 
lestate of any one who has taken that estate as heir of an- 
other person. All these ‘rules seem to he consistent with 
natural justice. In the first case, the object of an adoption 
is to supply an heir to the deceased. That heir, when 
created, properly takes precedence over any one who is a 
less remote heir. Further, the services which he renders to 
the deceased are fitly rewarded by the estate. In the second 
case, the widow who makes the adoption exercises a discre- 
tion which may be intended to produce a preferable heir to 
herself, Naturally she takes the consequences* But in the 

(f) v. Gocool Chwad#r f 2 Cal, 295, followed In a later ease, 

wh«hft,we* Md that it made no difference that the delay in adoption had 
l thafraudof the person who took the estate in defetut ol adoption. 
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third case, there can be no reason why an adoption which 
is intended to benefit A. should disturb the succession to the 
estate of B,, who receives no benefit from it, and who has 
not been consulted upon it, or been instrumental in bringing 
it about. 

§ 177. In Bengal, where a father has the absolute power Son’s estate 
of disposing of his property, he may couple with his poatponed ’ 
authority to the widow to adopt, a direction that the estate 
of the widow shall not be interfered with during her life, or 
indeed any other condition derogating from the interest 
which would otherwise be taken by the adopted son (v). In 
provinces governed by the Mitakshara law, where a son 
obtains a vested interest in his father’s property by birth, 
such a direction would be invalid, unless the property to 
which it . related was the self-acquisition of the father (w), 

It has been held in Bombay, that if the parent of the boy, 
when giving him in adoption, expressly agree with the 
widow that she shall remain in possession of the property dur- 
ing her lifetime, and she only accepts the boy on those terms, 
the agreement will bind him, as being made by his natural 
guardian, and within the powers given to such guardian by 
law (a;). In a later case, however, before the Privy Council 
the effect of a similar agreement was much discussed, and 
not determined. The Committee refused to decide more 
than that such an agreement waq not absolutely void, and 
therefore, might be ratified by the youth on arriving at full 
age (y). A* fortiori, an agreement by the adopted son him- 
self when of full age, waiving his rights in favour of the 
widow*, would be valid (z). And he may after adoption re- 
nounce all rights in his adopted family, but this will not , 
restore him to the position he has abandoned in his natural 
family. Upon his renunciation the next heir wilt succeed (a) . 

$ 178. The second question which arises in the case of an g oa » fl rights date 
- — — ■ * from adoption. 


(#) Mp&hamiiQMe v. Jadiibnwain, S. D. of 1855, 189 j Prosurimmoyoe v. Ram* 
«oo ndeh 1, 9, of 1359, 169. 

,{w) Ntirainah v. Savoobhady , Mad. Deo. of 1854, 117 • 

(#) Qhitko Raghunath r. Janaki, 11 Bom. H. 0. 199. 
m R0tia*amMY. Veneataramaiymt 6 1. A. 196 ; 8. C. 2 Mad. 9L 
* Ik Mfm* Mwes v. Dev Namyun, 3 8. D. 887 (516) j % W. Mao$\ 188 ; 
Mt.Rmgobwtht v, Chowdhnj Bholcmath, 16 Suth. 68. 

(») Aww Bmdr Roopshunher, % Bor. 656, 662, 665* [7133. " ' 



ISO 


BKSULTS OF ADOPTION* . 


adoption by a widow after her husband's death, is as to the 
date at which the rights of the adopted son arise. It has 
been suggested that a son so adopted must be considered as 
a posthumous son, and that his rights would relate back to 
the death of the father when he ought to be considered as 
having been born, or even to the date of the authority to 
adopt, when he ought to be considered as having been con-* fr 
ceived. The whole of the authorities on the point were 
examined ifi an elaborate judgment of the Sudder Court of 
Bengal, which was appealed against, and adopted in its 
entirety by the Privy Council, and which may be considered 
as having settled the question (6). The point for decision 
in the case was, whether a widow, who had received an 
authority to adopt, was thereby debarred from suing for her 
husband's estates in her own right. It was argued that she 
must be considered as a pregnant widow, and could only 
sue on behalf of the son whom she was about to bring forth. 
The Court refused to act upon any such fanciful analogy, 
and laid it down that although a son, when adopted, entered 
at once into the full rights of a natural-born son, his rights 
could not relate back to any earlier- period. Till he was 
adopted, it might happen that he never would be adopted ; 
and when he was adopted, his fictitious birth into his new 
family could not be ante-dated* It must not, however, be 
supposed that an adopted son would necessarily have to 
acquiesce in all the dealirfgs with the estate between the 


death of his adoptivo father and his own adoption. The 
How far be may validity of those acts would have to be judged of with refer- 
a^o^wSow. 110 enCe fcbeir own character, and the nature of the estate 
held by the person whpm he supersedes. Where that per- 
son, as frequently happens, is a female, either a widow, a 
daughter, or a mother, her estate is limited by the usual 
restrictions which fetter an estate which descends by in- 
heritance from a*man to a woman. These restrictions exist 


quite independently of the adoption. The only effect of the 
biMtoption% that the person who can question them springs 


(b) Bamuft4osa v. ML Taring B, D. oflSSO, 563 ; 7 M. I. A- 160. See owes 
‘it $ if Dig. 186. s tfaramMalv* Kooer Narain, 5 Ctyl, 201. j Mambhut 
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into existence at once, whereas in the absence of an adop- 
tion he would not be ascertained till the death of thej 
woman. If she has created any incumbrances, or made any 
alienations which go beyond her legal powers, the son can 
set them aside at once. If they are within her powers, he*, 
is as much bound by them as any other reversioner would 
be (c). And he is also bound, even though they were not 
fully within her powers, provided she obtained tKe consent 
of the persons who, at the time of the alienation, were the 
next heirs, and competent to give validity to the transac- 
tion (d). One recent case goes a good deal beyond this. 

A widow adopted a son under the authority of her husband. 

She succeeded him as his heir, and made an alienation, and 
then adopted another son. The Court held that the aliena- 
tion was good as against the second adopted son (e), The 
decision was given without any inquiry as to the propriety 
of the alienation, and was rested on the authority of 
Chundrabullee’ s case (/). It does not seem to have occurred 
to the Court that a mother had no more than a limited 
estate, which, upon the authority of the case cited, was 
devested by the adoption. The son then came iA for all 
rights which had not been lawfully disposed of, or barred, 
during the continuance of that estate (</). 

§179. I am not aware of any case which has raised the Aeta of previoua 

* , J _ male holder, 

same question, where the person whose estate was devested 

by adoption, was a male, and therefore a full owner. But 
I conceive the same rule would apply. Until adoption has 
taken place he is lawfully in possession, holding an estate 
which gives him the ordinary powers of alienation of a 
Hindu proprietor. No doubt he is liable to be superseded ; 
but on the other hand he never may be superseded. It 


(<?) Kishenpwnnee v. Oodwunt , 8 S, D. 220 (804) ; Ramkishen v. Mt. 
Btrmv&ee, 8 S. D. 867 (489), explained, 7 M. I. A. 178 ; Boor go, Soonduree v. 
Goureepermd, 3. D. of 1866, 170 ; Sreenath Roy v. Ruttunmulla-, S. D. of 1869, 
421 : Manikmulla v. Parbuttee, tb* . 515. 

(<£) Rmkriato v. Kiahoree, 8 Suth. 14. _ 

(e) GobindonatH ▼. Ramkanay, 24 Suth. 183, approved per cur. Kally 
v* @ocool Chunder, 2 Cal. 807. T 4 ^ ^ . 

if) Bhoobvm Moyee v. Ram Kiahore, 10 M. I. A. 279 j S. 0. 3 Sdth. (P. 0.) 

({?) See a#, to the effect of acts done daring the estate of a woman, post, § 686. 



182 


KBITEIMA ADOPTION. 


would be intolerable that be should be prevented from 
dealing with his own, on account* of a contingency which 
may never happen. When the contingency has happened, 
it would be most inequitable that the purchaser should be 
deprived of rights which he obtained from one who, at the 
time, was perfectly competent to grant them. Accordingly, 
where the brother of the last holder of a Zemindary wsa\ 
placed in* possession in 1869, and subsequently ousted by 
an adoption to the late Zemindar, the Privy Council held 
that he could not be made accountable for mesne profits 
from the former date. Their Lordships said, “ At that time 
Raghunada was, in default of a son of Adikonda, natural or 
adopted, unquestionably entitled to the Zemindary, The 
adoption took place on the 20th November, 1870, and the 
plaint states that the cause of action then accrued to the 
plaintiff. The plaint itself was filed on the 15th December, 
1870, and there is no proof of a previous demand of posses- 
sion. Their Lordships are of opinion that the account of 
mesne profits should run only from the commencement of 
the suit” (A). 

Widow cannot § 180/ It is hardly necessary to say that as under the 

adopt to herself, or( jj nar y Hindu law an adoption by a widow must always be 
to her husband, and for his benefit, an adoption made by 
her to herself alone would not give the adopted child any 
right, even after her death, to property inherited by her 
from her husband (i). Nor, indeed, to her own property, 
however acquired, such an adoption being nowhere recognise 
ed as creating any new status , except in Mithila, under the 

Itowang girls. Kritrima system. But among dancing girls it is customary 
in Madras and Western India to adopt girls to follow their 
adoptive mother’s profession, and the girls so adopted 
succeed to their property. No particular ceremonies are 
necessary, recognition alone being sufficient (ft). In Cal- 
cutta and Bombay, however, such adoptions have been bteld 


(h) Raghmadha v* Bro&a Kishoro , 8 t. A. 164, 193 ; S. C. 1 S. 0. 

38 Both. 291. As to aUenatiotta by ike Mfee* feimwtf , see post, 
i (i) StMtidfay Pydufn v, JEoer vo&fy, 18 M. 1. A. 369 ? & C./lS Strife. (P. O.) 
'Y& 8®. h* (P. 0.V1OI. ' * 

Ymkafas&wmy, Mad.. Deo. of 1858, I 
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illegal (I), And it seems probable that the recognized im- 
morality of the class of dancing girls might lead the Courts 
generally to follow this view (m). 

§ 181. Kritrima adoption. — According to the” Dattaha 
Mimamsa , the Kritrima form is still recognized by the 
general Hindu law, since the modern rule which refuses to 
recognize any sons except the legitimate son 'and the son 
given includes the Kritrima under the latter term (it). But 
the better opinion seems to be that this form is now obsolete, 
except in the Mithila country, where it is the prevalent spe- 
cies (< o ) . The cause of its continuance in Mithila is attributed 
by Mr. MacNaghten to the rule which exists there, which 
forbids an adoption by a widow even with her husband’s 
authority. As the tendency of man is to defer an adoption 
until the last moment, the form which could bo most rapidly 
and suddenly carried out, naturally found most favour (p). 

§ 182. The Kritrima son is thus described by Manu (3) : Described. 
ft He is considered as a son made (or adopted) whom a man 
takes as his own son, the boy being equal in class, endued 
with filial virtues, acquainted with (the) merit (of performing 
obsequies to his adopter) and with (the) sin (of omitting 
them).” The Mitakshara adds the further definition “ being 
enticed by the show of money or land, and being an orphan 
without father or mother ; for, if they be living, he is subject 
to their control” (r). 

§ 183. The consent of the adoptee^ is necessary to an 
adoption in*tlus form (s), and the consent must be given in 
the lifetime of the adopting father (t). This involves the 
adoptee being an adult. Consequently there appears to be only adult, 
no limit of age. The initiatory rites* need not be performed 
in the family of the adopter, and the fact that those rites, 


U) Emcower v. Han 8 cower t 2 M: Dig. 183 ; Mathura v. Esu, 4 Bom. 545. 

68} See ante. § 51. 

2v.tsia, Mi*a*nwa. ft, § 65, 

v . Syu. 668. 674 s 8 Dig. 276 j 2 8tra. H. L. 202 : note to Sutputtee r. 
> a s. D, 178 (221) i Madhariya, § 82. 




*,97. 
k f 169. 

1 Sttfcb. 8yiaU&73 ; ^audbayau% ii. 2, 14 ; 2 W. MacN. 196, 

► Sutmtw V. Indramund. 2 8. D. 178 (221) ; Vwrgopdt r. Hoapun, 6 S. 
- i jmghmcm t. Mohan, 16 Suth. 179. 
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including the upanayana, have already been performed in 
the natural family is no obstacle {u ) . Even marriage can be 
no obstacle; for it is stated by Keshuba Misra in treating of 
this species of adoption that a man may even adopt his own 
father (t>). 

§ 184. The great distinction between this species of 
adoption and the dattaka , appears to be that the fiction of 
new birth into the adoptive family, with the limitations 
consequent ‘upon that fiction, do not exist. A Kritrima son 
a does not lose his claim to his own family, nor assume the 
surname of his adoptive father; he merely performs obse- 
quies, and takes the inheritance” (w). Hence any person 
may be adopted who is of the same tribe as his adopter, 
even a father as above stated, or a brother. In one case, 
from the Mifchila district, it was stated by the Pandits and 
held by the Court that an adoption of an elder brother by 
the younger was invalid (a?). But Mr. MacN&ghten points 
out that the authorities relied upon in that case related 
exclusively to the dattaka form. A daughter’s son may be 
adopted, and so may the son of a sister (y). For the same 
reason, the prohibition against adopting an only or an eldest 
son does not apply to a Kritrima adoption ( 2 ). It has been 
held in the case last cited, that where a brother’s son exists, 
no other can be adopted. But the opinion of the pandits 
was principally founded upon texts applying to the dattaka 
form, and which, with reference to that form, have been 
long since held to be no longer in force. 1‘tr is probable, 
therefore, that . they would be held inapplicable to the 
Kritrima form, which is so much laxer in its rules. 
x § 185. As regards euccession, the Kritrima son loses no 
I rights of inheritance m his natural family. He becomes the 

{%) 2 Stra. H. L. 204 j 2 W. MacN. 196 5 Shibo Kovree v. Joogun, 6 Suih. 165, 
S, 0. 4 Wym. 121. . 

(v) 1 W. MacN. 76 s Chow dree ?. Hunooman, 6 S. D. 192 (265) j Goman Vut 
r. Kwphidf 3 S* 2>. 145 (192). 

J p) 6 Pi* r 276, n.; 1 W, M*mjN. 76. 

Singh v. Obhya , 2 S* D. 245 (315). See 1 W. MacN. 7% au: 
yj^GomanDutv, Xunhia, 8 S. D. 144 (192 ) 3 Chowdree 8 S. D. 
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son of two fathers to this extent, that be takes the inherit- { 
ance of his adoptive father, but not of that father’s father, J 
or other collateral relations, nor of the wife of his adoptive j 
father, or her relations (a). Nor do liis sons, &c., take any ■ 
interest in the property of the adoptive father, the relation- ■ 
ship between adopter and adoptee being limited to the con- 1 
tracting parties themselves, and not extending further on ’ 
either side (&). 

§ 1 86. It has already been stated that in Mithila a woman Female may 
cannot adopt to her husband, after his death, whether she adopt to ^ r#elf ‘ 
has obtained liis permission or not. But she is at liberty to 
do in Mithila, what she can do nowhere else, viz., adopt 
a son to herself, and this she may do either during her 
husband’s life, or after his death. And husband and wife • 
may jointly adopt a son, or each may adopt separately. “ If 
a woman appoint an adopted son, he stands in the relation 
to her of a son, offers to her funeral oblations, and is heir to 
her estate ; but he does not become the adopted son of her 
husband, nor offer to him funeral oblations, nor succeed to 
his property. If a husband and wife jointly appoint an 
adopted son, he stands in the relation of son to both, and is 
heir to the estate of both. If the husband appoint one, and 
the wife another adopted son, they stand in the relation of 
sons to each of them respectively, and do not perform the 
ceremony of offering funeral oblations, nor succeed to the 
estate of the husband and wife jointly” (c). 

§ 187* Ncf'ceremonies or sacrifices are necessary to the Ceremonies, 
validity of a Kritvima adoption. " The form to be observed 
is this. At an auspicious time, the adopter of a son having 
bathed, addressing the person to be* adopted, who has also 
bathed, and to whom he has given some acceptable chattel, 
says, " Be my son.” He replies, t( I am become thy son.” 

The giving of some chattel to him^arises merely from custom. 


(a) See note to Srinabh Serma vt RadhaJeaunt , 1 S. D. 15 (19) ; X W. MaeN. 
76 1 beipoo r. 0owrmhunker s 8 S. D. 807 (410); SreenaramRa* j.RhyaJha, 
8S. DM <89* 64); Shibo Koeree v. Jugun, 8 Sath. 155; S. 0. 4 Wym. 121. 

(b) Jmtoantr. Doolee, 25, Suth. 255. _ „ „ 

(e) Futwah of pandits, Sree tfarain Rai v. Bhya JHa . 8 S. D* 28*(29, 34) ; 1, 

W, Macljr* 10X { Collector ofTirhoot v. Huropershad y 7 Suth. 500 j Shibo Kooree 

«. r*.**... d ct.it. iri . o n a nr.. 101 
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It is not necessary to the adoption. The consent of both 
parties is the only requisite ; and a* set form of speech is not 
essential” (d.) 

It is a curious thing that this form of adoption, which now 
only exists in Mithila, is almost identical in its leading 
features with that at present practised in Jaffna. There is 
the same absence of religious ceremonies, the same absence*, 
of any assumed new birth, and the same right of adoption 
both by husband and wife, followed by the same results of 
heirship only to the adopter (e ) . The explanation given by 
Mr. MacNaghten (§ 181 ) may account for the survival of 
the Kritrima adoption : but it does not explain its origin. 
It seems plain that both the Mithila and the Ceylon form 
arose from purely secular motives, and existed anterior to, 
and independent of, Brahmanical theories. The growth of 
these put the JZritrima form out of fashion. But the similar 
type continued to flourish in Ceylon, where no such influence 
prevailed. An enquiry into the usages of the Tamil races 
in Southern India would probably disclose tho existence of 
analogous customs. 

( d ) Rudradhara, cited note to Mitakshara, i. 11, § 17; 1 W. MacN. I J : KuU 
AiVpa, 1 S. D. 9 (11) ; Dwgopal v. Roopun, 6 S. D, 271 (340). 

(«) Thesawaleme, ii. 



CHAPTER VI. 


FAMILY RELATIONS. 

Minority and Guardianship, 

§ 188. minority under Hindu law terminates at tlie age 
of sixteen. There was, however, a difference of opinion as 
to whether this age was attained at the beginning, or at the 
end, of the sixteenth year. The Hindu writers seem to take 
the former view (a), and this was always held to be the law 
in Bengal (h ) . The latter limit is stated to be the rule in 
Mithila and Benares, and was followed in Southern India 
and apparently in Bombay (c). Different periods were also 
fixed for special purposes by statutes, which it does not come 
within the scope of this work to discuss. These variances 
will soon lose all importance in consequence of Act IX of 
1875, which lays down as a general rule for all persons 
domiciled in British India or the Allied States^ that where a 
guardian has been appointed by a Court of Justice, or where 
the Court of Wards has assumed jurisdiction, minority 
terminates at the completion of the twenty-first year ; in all 
other cases, at the completion of the eighteenth year. (d). 
But the Act is not to affect any pel-son in respect of marriage^ 
dower, divorce, or adoption. 

§ 189. Guardianship. — The Hindu law vests the guar- 
dianship of the minor in the sovereign as parens patrice. 
Of course this duty is delegated to the child’s relations. Of 
these the father, and next to him the mother, is his natural 
guardian. In default of her, or if she is unfit to exercise the 
trust, his nearest male kinsmen^ should be appointed, the 


I L TV. JUaOJD 

"& Sto j CL U. IS But to. UOJ Motnoor m o nuvv. plenary , i vaa. u#p. 

I W, tfup. * I Strft. H. h,72‘, 2 Sfcra. H. L. 76,77; iachman v. 

<*&&& § $: D< 1 14 (166) ; Shivji T , Ifcrfu, IS Bom. H. 0. 681, 290. < 

) jibwumsh t, Surjtt, 8 All. 698. 
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paternal kindred having the preference over the maternal ( e ): 
Of course, in an undivided family/ governed by Mitakshara 
law, the management of the whole property, including the 
minor’s shai'e, would necessarily be vested in the nearest 
male, and not in the mother. It would be otherwise where 
the family was divided (/). But this would not interfere 
with her right to the custody of the child itself (g), 
mother loses her right by a second marriage ( h ), and a father 
loses his right by giving his sou in adoption ( i ). And, of 
course, any guardian, however appointed, may be removed 
for proper cause ( k ). Little or nothing is to be found on 
tlie subject of guardianship in works on Hindu law. The 
matter is principally regulated by statute (Z). 

§ 190. The right of the guardian to the possession of the 
infant is an absolute right, of which he cannot bo deprived, 
even by the desire of the minor himself, except upon suffi- 
cient grounds. In the case of parents, especially, it is 
obvious that the custody of their child is a matter of greater 
moment to them than the custody of any article of property. 
Cases, however, have frequently occurred in the Indian 
Courts, Where the right of a parent to recover his child has 
been contested, on tlie ground that the parent had changed 
his religion, and was therefore no longer a fit guardian for 


(e) Manu, viii. § 27 ; i*. § 146, J.90, 191 ; 3 Dig. 642 — 544 ; F. MacN. 25 ; 
1 Stra. H L. 71 ; 2 Stra. H. L. 72—75 ; Oungama v. Chendrappa , Mad. Deo. of 
1859, 100 j 1 W. MacN. 103 ; Mooddoolcrishna v. Tan$av4tjyy t Mad. Deo. of 
1852, 105 j Muhtaboo v Qunesh , S. D. of 1854, 329. Under Mithila law, 
however, it has been held that the mother is entitled to be guardian of the 
person of her minor son in preference to the father. Jussoda v. Lallah Netty a ^ 
5 Cal. 43. As to the claim of the step-mother, see Lukmee v. Umnirchwnd, 2 
Bor. 144 [1631 ; Ram Bunsee v, Soobh Koomoaree , 7 Suth. 321 ; 8. C. 8 Wym, 
219; 6. C. 2 In. Jur. 193, Bam Sheo v. Ruttortjee, Morris, Pt. 1. 103. 

(/) Alimelammal v. Arunachellam, 3 Mad. H. C. 69; Bissonauth v. JDoorga * 
versad, 2 M. Dig. 49 ; Qowrahkoeri v. Qvjadhur, 5 Cal. 219. But she can Sue on 
his behalf U the proper; guardian refuses to ao so, Mokrmd Deb. ▼. Ranee. 
Biseeesuree, S. D. of 1853, 159. 

(a) Kooldeep t. Rajbunsee, S. D. of 1847, 557. 

(h) Bass Sheo v. JiutfrnJee, Morris, Pt J. 103. 

(i) Lakshmibai v. Bhridar , 3 Bom. 1. « 

(h) AUmelammal v. Arunachetla^n, 8 Mad. H. O. 69 ; Qourmonee v. Bama- 
ebonderee, 8* D. of I860, i. 539 ; Skinner y. 0rde, 14 M. I. A., 309 * S. 0. 10 B. 
I». Bp 125 ; 8. C. 17 Suth. 77 { KanaMr. j&ddyo,l All.,549; Abaei r>Durtne, 

Jt) See Cfc. of Wards Acts, Beng* Reg. XXVI of 1793, LII of 1803, VI of 
Mi MAC Reg. Ynf 1804 S Act XX of 1864 ; Bengal Act, IV of 1870, kinors 
‘fedfc Under Court of Wards, Acts XL of 1858, IV of 3872, Education and mar- 
of minors, Acts XXVI of 1854, XjKI of 1855, XIV of 1858; Ram Bunsee 
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his child ; or that the child had changed its religion, and Change of reli- 
was no longer willing to liVe with its parent. On the former gion paren ^ 5 
pointit has been decided, that the fact that a father has changed 
his religion, whether the change be one to Christianity or 
from Christianity, is of itself no reason for deploying him of 
the custody of his children. It would be different, of course, 
if the change were attended with circumstances of immora- 
lity, which showed that his home was no longer ‘fit for the 
residence of the child (w). But the case of a* change, of 
religion by the mother might be different. The religion of 
the father settles the law which governs himself, his family, 
and his property. “ From the very necessity of the case, a 
child in India, under ordinary circumstances, must be pre- 
sumed to have his father’s religion, and his corresponding 
civil and social status; and it is, therefore, ordinarily, and 
in the absence of controlling circumstances, the duty of a 
guardian to train his infant ward in such religion.” There- 
fore, where a change of religion on the part of the mother 
would have the effect of changing the religion, and therefore 
the legal status of the infant, the Court would remove her 
from her position as guardian. And the asserted' wish of 
the minor, also, to change his religion, in conformity with 
that of the mother, would not necessarily alter the case ; 
unless, perhaps, where the advanced age of the minor, and 
the settled character of his religious convictions would render 
it improper, or impossible, to attempt to restore him to his 
former position (a). 

§ 191. The case of a child voluntarily leaving its parents by infant, 
has frequently occurred where there has been a conversion 
to Christianity. It seems at one time to have been the 
practice of the Courts* of Calcutta and Madras to allow the 
child to exercise his discretion, if upon a personal examin- 
ation they were satisfied that his wish was to remain away 
from his parents, and that he was capable of exercising an 
intelligent judgment upon the point. The contrary rule 

▼, Soobh Koonwaree, 7 Suth. 321 ; 8. C. 8 Wym. 219; S. 0. 2 In. Jur. 193; 

Mamchunder v. Brqjonath , 4 Cal. 929. See as to Procedure, Act IX of 1861 ; 

Guardian and Ward Act, XIII of 1874. 

WA v. Bezonji, Perry, O. C. 91. A 

(*) SkinitWy. Orde, 14 M. I. A. 809; 0. C. 10 B, L. R. 125 ; S. C. 17 Sutb. 77. 
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was for tlio first tune laid down by tlie Supreme Court of 
Bombay, when they directed a boy of twelve years old to be 
given back to his father, and refused to examine him as to 
his capacity and knowledge of the Christian religion, or as 
to his wish to remain with his Christian instructors (o). 
This course was approved by Mr J ustico P atteson, to whom 
Sir Erskine Perry referred the point (p). That decision was ^ 
followed ‘in tlie Supreme Court of Madras in 1858, in the 
case of Oidloor Narrainsawmy (q), when Sir Christopher 
Rauelinson and Sir Adam Bittleston decided that a Hindu 
youth of the age of fourteen, who had gone to the Scottish 
missionaries, should bo given up to his father, though he 
had become a convert to Christianity, and was most anxious 
to remain with his new protectors. A similar decision was 
given in Calcutta in 1863, by Sir Mor daunt Wells, where a 
boy of fifteen years and two months had voluntarily gone to 
reside with the missionaries (r). It may also be observed, 
that it is a criminal offence under the Indian Penal Code, to 
entice from the keeping of its lawful guardian a male minor 
under the age of fourteen, or a female minor under the age 
of sixteen («). 

§ 192. The mother is the natural guardian of an illegiti- 
mate child. But where she has allowed the child to be 
separated from her and brought up by the father, or by 
persons appointed by him, the Court will not allow her to 
enforce her rights. Especially if the result would be dis- 
advantageous to the child, by depriving it of the advantages 
of a higher mode of life and education (t). 

§ 193. Contracts made by a minor himself are, at the 
utmost voidable, not uoid. If made for any necessary pur- 
pose they are absolutely binding upon him, and they can 
always be ratified by him after he attains full age, either 


t S. v. Nesbitt, Tex ry, 0. 0. 108. 

Not reoorfced. I was counsel for the huaaionaries in the case.— J. D. M. 
1 Hgde, 111. 


lent, or wish, of the minor is quite xm- 
io. Mayno’s Commentaries on the Indian 


CHI *«C.ss,Wl k ™ 
materiel. * Bee eases cited tub 

Fenal Code _ 

{4)ft. V. Fletcher, Perry, 0. 0. 109 ; bftthbhay\ v. KotteUrati, Mad. Dae. of 
1680, 1(8 i Lei Set v. Nehtnjo, 4 CM, 674. 
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expressly, or impliedly by acquiescence, and taking the 
benefit of them (it). He ^rill also be bound by the act of his 
guardian, when bond fide and for his interest, and when it 
is such as the infant might reasonably and prudently have 
done for himself, if he had been of full age (v) . But not 
where the act appears not to have been for his benefit (w), 
unless he has ratified it on reaching his majority (a*). And 
where the act is done by a person who is not his guardian, 
but who is the manager of the estate in which he ht^pn 
interest, he will equally be bound, if under the circumstances 
the step taken was necessary, proper, or prudent (y). 

Where, however, the act is done by a person in possession ' 
of property, who does not profess to be acting on behalf of 
the minor, but who claims to be independent owner, and to 
be acting on his own behalf, it will not bind the infant who 
is really entitled ( z ). 

Of course the objection to an act on the ground of mi- 
nority must be taken by the minor himself. Those who 
deal with him are always bound, though he may not be (a). 

Where a minor on coming of age sues to set a sale aside. Equities on 
he is bound to refund the purchase money, when his estate * efctmgaflid ®* 
has benefited by it, or to hold the property charged with 


(u) Bennie v. Gwnganarain , 3 Both. 10 ; Boiddonath y. Ramkishore , 13 Suth. 
166 ; Doorga GKwrn v, Ram 2Tarain % ib . 172. 

(u) Cawninany y. Perumma^ Mad. Dec. of j 1856, 99 ; Temmahal v. Subbam - 
mal f 2 Mad. H. 0. 47 iKumurooddeen v. Shaikh Bhadoo t 11 Suth. 134 ; Makbul 
v. Srimati Ma»na4% 3 B. L. B. (A. 0. J.) 54 j S. 0. 11 Suth. 396 ; Qooroopersad 
▼. Muddun, S. D. of 1856, 980 ; Soonder Narain v. Bennud Ram , 4 Cal. 76. 
Bonham Singh v. Hat Kiehan , 3 All. 585. Sikher Chund v. Bulputby , 5 Cal. 
368. See as to a guardian’s power of leasing, Nubgkishen v. Kateepersad, S. 
D. of 1859, 607 ; Gopeenath v. Ramjeewun , »b. 913 ; Beebee Sowlutoonisa v. 
Robt Savi, ib . 1575. See also as to contracts requiring statutory sanction, Debi 
Butt v. Bubodra, 2 Cal. 283. Manji Ram v. Ta?a Singh f 3 All. 852. Boorga 
Period t. Kesho Persad, 9 I. A. 27- 

(to) S&mbasivien y. Kristnien, Mad. Dec, of 1858, 252 ; Kawab Syud Ashru- 
foodmen v. ML Shama Soonderee , S. D. of 1853, 531 ; Nubokiahen v. Kaleeper. 
Sad i A P. of 1869, 607 5 Balia Bumeedhur v, JCoonwur Bindeeeree , 10 M. I. A. 
454 A guardian may pay debts barred by statute if fairly due, Chowdhry 
Chutterial v. Government, 3 Suth. 57. ’ 

(as) Ghetty Calum v. Rajah Rungaeawmy, 8 M. I. A. 319 ; S. C. 4 Suth. (P. 
0.) 71, . Golaub Koonwurree v. Eshan Chunder , 8 M. I. A. 447 j S, C. 2 Suth. 
(B. 0.) 47. Hurnurooddeen v,* 8hdikh Bhadoo , 11 Suth. 134 j Bhobanny v. 
THtpwaahwm , 2 M. Dig. 100 ; Mongooney v, Qooroopersad, ib. 188. A ratifi- 
cation will be 6f no effect, if the property has already passed away from the 
pewa who ratifies the transaction, LaUah Rwwuthy. Chadee, S. D. oM858,318. 

• • iyi munooma npersaud v. Mt. Babooee, 6 M. I. A, 393. 

(*} mfm AH v. Sookeea, 18 Suth. 68. . 
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the amount of debt from which it has been freed by the 
sale (£>). ** s *• 

§ 194. A minor, who is properly represented in & suit, will 
be bound by its result, whether that result is arrived at by 
hostile decree, or by compromise (c). But the Court will 
not make a decree by consent without ascertaining whether 
it is for the benefit of the infant (d). And the mere fact' 
th|»t a proceeding was partly conducted through the inter- 
vention of a Civil Court — as for instance, a decree on a fore- 
closure — does not give it any additional validity ‘against a 
, t *ninor, unless he is properly made a party to the proceeding 
at a stage when he can question it on its merits (e). Of 
course a compromise or a decree can always be set aside if 
obtained by fraud (/). 

A guardia*n is liable to be sued by his ward for damages 
arising from his fraudulent or illegal acts ( g ), For debts 
due by the ward, the guardian of course is only liable to the 
extent of the funds which have reached his hands (h ) . 


(b) 1 Sukshun v. Doolhin, 12 Suth. 337 ; S. C. 3 B. L. R. (A. 0- J.) 423 ; Paran 
Chandra v. Karunamayi , 7 B. L. It. 90 ; S. C. 15 Suth. 268 ; Mai Kesar v. Mai 
Qanga/S Bom. H. C. (A. C. J.) 81 ; Mirza Pana v. Saiad Sadik , 7 N* W* P. 
201 ; Kuvarji v. Moti Haridas , 3 Bom. 234 ; and see Gadgeppa v. Apaji, 3 
Bom. 237. 

(c) Venkateswaraswami v. Krishnasomayajulu, Mad. Dec. of I860, 243; Tarinee 
Churn v. Watson , 12 Suth. 414 ; 8.0.3 B; L. R. (A. C. J.)437; Modhoo 
Soodun v. Prithee Mullub f 16 Suth. 231 ; Jungee Lall v. Sham Lall , 20 Suth. 120 ; 
Lekraj v. Mahtab, 14 M. I. A. 893 ; S. C. io B. L. R. 35 ; S. C. 17 Suth. 117; 
Mrinamoyi x v. Jogo Dishuri , 6 Cal. 450. And the guardian may equally com- 
promise claims before suit, Qopee'fiath v. Ramjeeumn, S. D. of 1859, 918. 

(d) Ram Churn v. Mungul , 16 Suth. 232, Civil Procedure Code, Act XIV of 
1882, S. 462 ; Rajagopal v. Muttupalem, 3 Mad. 103. * 

(a) Buxrung v. Mt. Mautora , 22 Suth. 119. 

(h Lekraj v. Mahtab , 14 M. I. A, 398 ; S. 0. 10 B. L. R. 85 ; S. C. 17 Suth. 117 ; 
B%oee Solomon v. Abdul Azeoz, 6 Cal. 687. 

(g) Iseur Chunder v. Ragab , S. D. of 1860, 1. 340. 

Ch) Sheikh Axeemooddeen Moonshee Athw\ 3 Suth. 137. 



CHAPTER VII. 

EARLY LAW OF PROPERTY. 

§ 195. The student who wishes to understand the Hindu 
system of property, must begin by freeing his mind from all 
previous notions drawn from English law. They would not 
only be useless, but misleading. In England ownership, as 
a rule, is single, independent, and unrestricted.. It may be 
joint, but the presumption will be to the contrary. It may 
be restricted, but only in special instances, and under special 
provisions. In India, on the contrary, joint ownership is the 
rule, and will be presumed to exist in each individual case 
until the contrary is proved. If an individual holds property 
in severalty, it will, in the next generation, relapse into a state 
of joint tenancy. Absolute, unrestricted ownership, such as 
enables the owner to do anything he likes with his property, 
is the exception. * The father is restrained by his sons, the 
brother by his brothers, the woman by her successors. If 
property is free in the hands of its acquirer, it will resume 
Its letters in the hands of his heirs. Individual property is 
the rule in the West. Corporate property is the rule in the 
East. And yet, although the difference between the two 
systems can now only be expressed in terms of direct anti- 
thesis, it is pretty certain that both had a common origin 
(a). But in India the past and the present are continuous. 
In England they are separated by a wide gulf. Of the 
bridge by vthioh they were formerly connected, a few planks, 
' only visible to the eye of the antiquarian, are all that now 
remain. 

§ 196. Three forms of the corporate system of property 
exist in India ; the Patriarchal Family, the Joint Family and 
the Village Community. Thetwolatter, in one shape or other, 
may be said to prevail throughout the length and breadth 
of India.. The last still flourishes in the north-west of 
Hindustan. It is traceable, though dying out, in Southern 
India. It has disappeared, though we may be sure it 

(«) See Maine, Villege Oommunitiee, 82. 
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formerly existed in Bongal and the upper part of the penin- 
sula. In $ome regions, such as aipong the Hill tribes and 
the Nairs of the Western Coast, it appears never to have 
arisen at all. Tho analogy between the two latter forms is 
complete. The Village Community is a corporate body, of 
which the members are families. The Joint Family is a 
corporate body, of which tho members are individuals. The 
process of change which has been undergone both by Village 
Communities and Families is similar, and the causes of this 
change are generally identical. It seems a tempting gene- 
ralisation to lay down, that one must have sprung from tho 
other; that the Village Community has grown out of tho 
extension of the Joint Family, or that tlie Joint Family has 
resulted form the dissolving of the larger body into its com- 
ponent parts. Bui such a generalisation would be unsafe. 
The same' causes have no doubt producod the Village system 
and the Family system. But it is certain that there are many 
Villages which have never sprung from the same Family, and 
many places whore the Family system has shown no tendency 
to grow into tho Village system. 

§ 197. The Village system of India may be studied with 
most advantage in the Punjab, as it is there that wo find it 
in its most perfect, as well as in its transitional, forms. It 
presents three marked phases, which exactly correspond to 
the changes in an undivided family. The closest form of 
union is that which is kuoivn as the Communal Zemindari 
village. Under this system “ the land is so hold that all the 
village co-sharers have each their proportionate share in it 
as common property, without any possession of, or title to, 
distinct portions of it ; and the measure of each proprietor’s 
interest is liis share as fixed by the customary law of 
inheritance, Tho rents paid by the cultivators aro thrown 
into a common stock, with all other profits from tho 
village lands, auditor deduction of the expenses the balance 
is divided among tho proprietors according to their 
shares” (Z>)> This corresponds to the undivided family in its 


(fr) "Punjab Customs, 105, 101. Tbia stage is tho same as that described by 
Sir H, H Kama, as existing in Servia and the adjoining districts. Ancient 
£*w, 267 Set Evaun, Bosnia, 44. 
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purest state. The second stage is called the pattidari 
vil la ge. , In it the holdings are all in severalty, and each 
sharer manages his own portion of land. But the extent of 
the share is determined by ancestral right, and is capable of 
being modified from time to time upon this principle (c). 
This corresponds to the state of an undivided family in 
Bengal, The transitional stage between joint holdings and 
holdings in severalty is to be found in the system of re-dis- 
tribution, which is still practised in the Pathan communities 
of Peshawur. According to that practice, tho holdings 
were originally allotted to the individual families on the 
principle of strict equality. But as time introduced inequa- 
lities with reference to the numbers settled on each holding, 
a periodical transfer and re-distribution of holdings took 
place (d). This practice naturally dies out as the sense of 
individual property strengthens, and as the hffbit of dealing 
with the shares by mortgage and sale is introduced. The share 
of each family then becomes its own. The third and final stage 
is known as the bhai achati village . It agrees with the 
pattidari form, inasmuch as each owner holds his share in 
severalty. But it differs from it, inasmuch as the extent of 
the holding is strictly defined by the amount actually held 
in possession. All reference to ancestral right has disap- 
peared, and no change in the number of the co-sharers can 
entitle any member to have his share enlarged. His rights 
have become absolute instead of relative, and have ceased to 
be measured by any reference to the extent of the whole 
village, and* the numbers of those by whom it is held (e). 
This is exactly the state of a family after its members have 
come to a partition. 

§ 198. The same causes which halre broken up the Joint 
Family of Bengal have led to the disappearance of the Village 
system in that province. ‘ In Western and Central India, 
the 'wars and devastations of Muhammcdans, Mahrattas, and 
Pindarries swept away the Village institutions, as well as 

(c)Pu»jab Castoms, 106, 156. ^ . 

( 4 ) Punjab Customs, 125, 170. Sea Corresponding Customs, Jmne, Aoc 
Law, 207 . Village Communities, 81 ; Lavaleye, ch, vi. ; Wallace, Russia, i. 189* 

(«) Punjab Customs, 106, 161. 
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almost ©very other form of ancient proprietary right (/). 
But in Southern India, among the Tamil races, we find 
traces of similar communities (g). The Village landholders 
are there represented by a class t known as Miraaidars, the 
extent and nature of whose rights are far from being clearly 
ascertained. It is certain, however, that they have a prefer- 
ential right over other inhabitants to be accepted as tenants 
by the Government, a right which they do not even lose by * 
neglecting to avail themselves of it at each fresh settle- 
ment (A). They are jointly entitled to receive certain fees 
and perquisites from the occupying tenants, and to share in 
the common lands (i ) . . Some villages are even at the present 
time held in shares by a body of proprietors who claim to 
represent the original owners, and a practice of exchanging 
and re-distributing these shares is known still to exist, 
though it is fttst dying out (fc). In Madras the Government 
claim is made upon each occupant separately, not upon the 
whole village, as in the Punjab ; but the contrary usage 
must once have existed. Sir G. Campbell mentions an in- 
stance in which the Government supposed that they were 
receiving their revenue as usual, from the individual ryots. 
It was ascertained that the village had really taken the mat- 
ter into its own hands, and regularly re-distributed the bur- 
then according to ancient practice among the several occu- 
pants (Z). ’ 

§ 199. The co-sharers in *many of these Village communi- 
ties are persons who are actually descended from a* common 
ancestor. In many other cases they profess a common 


, See speech of Sir J. Lawrence, cited Punjab Customs, 188. 1 

g) jElphinstone, India, 66, 249. ' 

h) Ramanooja v. Peetayen, Mad. Deo. of 1850, 121 ; Ala$appa v. Ramasamy, 
Mad. Dec. of 1859, 101 ; 5th Report House of Commons, cited Mootoop&rmaU tr. 
Tandaven, 1. N. C. 820, [275] See Fakir Mukammd v, Timmafa Charwr , 1 
Mad. 205. 

({) MootoopermaU r^fcndaven. 1 Stra. N. 0. 800 [280] Wvmarmamtti v. 
Ragava t Mad. Bee. of 1852, 88 ; Vi&wanadha v, Moottoo Maodely, Mad. Bee. of 
1854, MwiOfppn v. Kasturi, Mad. Dm. of 1862, 80. In th« Punjab this 
right . may b$ retained by a co-sharer, though he has ceased to possess any land 
inthevilbuffe. Punjab Customs. 108. 

(fe) Madm ManSil, PI. V. 12 1 Veniatttevami j. /Mb* Ratt, 8 Hftd, Bj 0.1. 
J Anandaiivan tr. BewiraiavvaM* ib* 17 : BanUna&h&iyan ?, 4 
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descent, for which there is probably no foundation (m). In 
some cases it is quite certain there can be no common de- 
scent, as they are of different castes, or even of different 
religions {n). But it is well known that in India the mere 
fact of association produces a belief in a common origin, 
unless there are circumstances which make such an identity 
plainly impossible. I have often heard a witness say of 
another man that he was his relation, and then upon cross- 
examination explain that he was of the same caste. The 
ideas presented themselves to his mind, not as two but as 
one. An instance is given by Sir H. S. Maine, in which 
some missionaries planted in villages converts collected from 
all sorts of different regions. They rapidly adopted the 
language and habits of a brotherhood, and will no doubt 
before long frame a pedigree to account for their juxtaposi- 
tion (o). It is evident that an actual community of descent 
must depend upon mere accident. If a family settled in an 
unoccupied district, it might spread out till it formed one 
community, or several Village Communities. The same result 
might happen if a family became sufficiently powerful to turn 
out its neighbours, or to reduce them to submission. Where 
the country was more thickly peopled, several families would 
have to unite from the first for mutual protection, and vrould 
in time begin to account in the usual way for the fact that 
they found themselves united in interest. Families which 
settled, or sprung up, in regions,, that were fully occupied 
never could form new communities based on the possession 
of land. 

§ 200. As it is certain that Village Communities have not 
always spfrung from a single Joint Family, so it is equally 
certain that a Joint Family does not necessarily tend to 
expand into a Village Community. For instance, the Nairs, 
whose domestic system presents the most perfect form of the 
Joint Family now existing, never iiave formed Village Com- 


„ {m) Punjab Custom*, 186, 164 ; Maine, Vill. Com. 12, 176 ; Early InBtit. 1, 64 j 
Lyau on Formation of Clans and Castes, Fortnightly Review, Jan. 1, 187 7 ; 
Hunter'* Orissa, it 72 ; McLennan, 214. It must be remembered, that the co~ 
shim* of a village aw a much smaller body than the inhabitants. 

M vSu Com. 176 ; Muniwppa v. Kastim t Mad. Dec* of 1662, 50. 

:! (o) Maine, l^rly Instit. 288. 
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munities. Each tarwad lives in its own mansion, nestling 
among its palm trees, and surrounded by its rice lands, but 
apart from, and independent of, its neighbours. This arises 
from the peculiar structure of the family, which traces its 
origin in each generation to females, who live on in the same 
ancestral house, and not to males, who would naturally 
radiate from it, as separate but kindred branches of the same 
tree. In a lesser degree the same thing may be said of the* 

Kandhs. Kandhs. Among them the Patriarchal Family is found in its 
sternest typo. But though the families live together in 
septs and tribes, tracing from a common ancestor, and 
acknowledging a common head, and although their hamlets 
have a deceptive . similarity to a Hindu village, they want 
the one element of union — there is. no unity of authority, 
and no community of rights. Each family holds its property 
in severalty, 1 and never held it in any other way. It is 
absolute owner of the land it occupies ; and it ceases to have 
any interest in the land which it abandons. The chieftain 
has influence, but not authority. The families live in proxi- 
mity, but not in cohesion. They are not branches of one 
tree, but a collection of twigs (p). This, again, seems to 
arise from the circumstances of their position. With them 
land is so abundant, and their wants so few, that it has 
never been necessary to restrain the individual for the benefit 
of the community. Where the common stock is limited, 
it is necessary to make iaile for its enjoyment ; but where 
all can have as much as they want, no onet would take the 
trouble to make rules, and no one would submit to them if 
made. 

: Attested ex- § 201. The same causes which have prevented the Joint 

?SrSrohttl the Family from extending into the Village Community, appear 

Family. a j g0 to c k ec k the Patriarchal Family at the stage at which 

it would naturally expand into the Joint Family. For 
instance, among the Kandhs, at the death ofjijbe father, the 
family union, which previously was absolute, appears to dis- 
solve. The property is divided, and each son sets up for 
himself as a new head of p family «(g). Among the Hill 

<;>) Huate*** Om»a, ii, 72, 204. ( q ) Eunice Orjjga, ii. 79. 
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Tribes of the Nilgiris, and among the Kols, the same prac- 
tice prevails (r). 

§ 202. It would appear, therefore, that in tracing society 
backwards to its cradle> one of the earliest, if not the earliest, 
unit, is the Patriarchal Family. In the language of Sir 
H. S. Maine ( 5 ), “ Thus all the branches of human society 
may, or may not, have been developed from joint families 
which arose out of an original Patriarchal cell ; but, wher- 
ever the Joint Family is an institution of an Aryan race (t), 
we see it springing from such a cell, and, when it dissolves, 
we see it dissolving into a number of such cells.” 

§ 203. The Patriarchal Family may be defined as “ a 
group of natural, or adoptive, descendants held together by 
subjection to the eldest living ascendant, father, grand- 
father, or great-grandfather. Whatever be the formal pre- 
scription of the law, the head of such a group is always in 
practice despotic ; and ho is the object of a respect, if not 
always of an affection, which is probably seated deeper than 
any positive institution” (u). The absolute authority over 
his family possessed by the Roman father in virtue of this 
position is well known. Exactly a similar authority was 
once possessed by the Hindu father. Manu says, “ Three 
persons, a wife, a son, and a slave, are declared by law to 
have in general no wealth exclusively their own ; the wealth 
which they may earn is regularly acquired for the man to 
whom they belong” (v). And s6 Narada says of a son, 
u he is of age, and independent, in case his parents be dead ; 
during their lifetime he is dependent, even though he be 
grown old” ( w ). But this doctrine was not peculiar to the 
Aryan races. Among the Kandhs it i$ stated that “ in each 
family the absolute authority rests with the house father. 
Thus, the sons have no property during their father’s life- 


(f) Breeks, Primitive Tribes of the Nilgiris, 9, 89, 42, 68. 

(*) Early Institutions, 118. . 

This qualification was no doubt intended to exclude cases where the Joint 
Family is of a polyaudrous type. 

ibid. 116; Ancient Law, 188. Here seems to be the origin of the great 
Hindu canon of inheritance, thtffc the funeral cake stops at the third in descent. 
Bee post, § 488a. * 

W Manu. riiL $ 416 ; Narada, v. § 89 : Sancha k Lich., 2 Dig. 526. 

W Narada, UA § 88. See too Sancha & Lich. , 2 Dig. 588. 
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time ; and all the male children,, with their wires and des* 
cendants, continue to share the father’s meal, prepared by 
the common mother” (a?). An indication of a similar usage 
still exists among the Tamil inhabitants of Jaffna, where all 
acquisitions made by the sons while unmarried, except mere 
presents given to them, fall into the common stock ( y ). As 
soon as they are married, it would appear that each becomes 
the head of a new family. 

Origin of joint §204. The transition from the Patriarchal to the Joint 
Family arises (where it does arise) at the death of the com- 
mon ancestor, or head of the house. If the family choose 
to continue united, the eldest son would be the natural 
head (z). But it is evident that his position would be very 
Difference different from that of the deceased Patriarch. The former 
archalTnd Joint waB head of the family by a natural authority. The latter 
FamUy. can on iy be so by a delegated authority. He is primus but 

inter pares . Therefore, in the first place, he is head by 
choice, or by natural selection, and not by right. The 
eldest is the most natural, but not the necessary head, and 
he may be set aside in favour of one who is better suited for the 
post. Hence Narada says (a), “ Let the eldest brother, by 
consent, support the rest like a father ; or let a younger 
brother, who is capable, do so ; the prosperity of the family 
depends on ability.” And so the old Toda, when asked 
which of his sons would take his place, replied, u the 
wisest ( b ) .” In the next place the extent of his authority is 
altered. He is no longer looked upon as Ihe pwher of the 
/ v property, but as its manager (c). He may be an autocrat as # 

. \ ' regards his own wife and children, but as regards collaterals* 

he is no more than the president of a republic* Even as 
regards his own descendants, it is evident that his power 
will tend gradually to become weaker. The property which 
he manages is property in which they have the same interest 
as the other meafibers of the family. The restrictions which 
fetter hWihdealing with the property as against collaterals, 
will, by^degrees, attach. to his dealings with it a & against 
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mb. Mclennan’s theory. 

his own children. They also will come to look upon him as 
the manager, and not as^he father. The apparent conflict 
between many of the texts of Hindu sages as to the authority 
of the father, may, perhaps, be traced to this source. Those 
which refer to the father as head of the Patriarchal Family 
, will attribute to him higher powers than those which refer 
to him as head of a Joint Family. 

§ 205. We have already seen (d) that the step from the 
Patriarchal to the Joint Family is one which, in some states 
of society, never takes place. Conversely the J oint Family is 
by no means necessarily preceded by the Patriarchal Family. 
For instance, the Nair system absolutely excludes the Patri- 
archal idea. Its essence is the tracing of kinship through 
females, and not through males. Mr. McLennan considers 
that the Nair system was the necessary antecedent of the 
patriarchal form of relationship. According’ to his view, 
the loose relation between the sexes in early ages first set- 
tled into polyandry. Where it existed in its rudest shape, 
in which a woman associated with men unrelated to each 
other, the only family group that could be formed would 
be that of the mother and her children, and the children of 
such of them as were females. This is the Nair type, and 
still exists in the Canarese and Malabar tarwads . Here 
kinship by females was alone possible. When the woman 
passed into the possession of several males of the same 
family, the circle of possible paternity became narrowed. 
The wife then ' lived in the house of her husbands, and the 
children were born in their home as well as hers. They 
could be identified as the offspring of some one of the hus- 
bands, though not with certainty ajs the offspring of any 
particular one. This was the first dawning of kinship 
through males. It is the species of polyandry that exists 
in Thibet, Ceylon, among the Todas on the Nilghiri Hills 
and elsewhere. Where the woman was the wife of several 
brothers, th© eldfest, to whom she was first married, would 
naturally have a special claim upon her, and could be ascer- 
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tained to be the father of the children who were first' bom. 
By degrees this special claim would change into an exclu- 
sive claim, and so a system of absolute monandry would 
arise, pnd the Patriarchal Family become possible (e). Sub- 
stantially the same view is put forward by Dr. Mayr in a 
less elaborate form (/). Mow, as the tenure of property 
always moulds itself to the family relations of the persons 
by whom it is held, the result would be that property would** 
first be hel<J by tlio entire tribe ; next by those who claimed 
relationship to a common mother ; and next by a family, 
tracing either from several males, or from a single male. 
According to this theory, the Patriarchal Family would 
always be evolved from a wider Joint Family, instead of 
the reverse. 

§ 206 . Itr seems to me that the fallacy of these specula- 
tions consists in assuming that a cause, which is sufficient 
to produce a particular result, is the cause which has invari- 
ably produced that result. It is certain that polyandry, and 
the female-group system of property, has a tendency to 
change into monandry, and individual property. We have 
seen thq process going on among the Kandyan chiefs of 
Ceylon, and the Todas evince the same tendency (g). I 
have been told that fidelity to a single husband is becoming 
common among the Nair women of the better class. And 
it is certain that the Malabar tarwads would long since have 
broken up into families, •each headed by a male, if our 
Courts had allowed them to do so. It isr equally certain 
that the Patriarchal Family is capable of expanding, an d has 
a tendency to expand into the wider Joint Family, for we see 
instances of it every cjjiy. Every Hindu who starts with 
nothing, and makes a selfcacquired fortune, is a ptire and 
irresponsible ffefcriarch. Blit we know that in a couple of 


(e) McLennan, Studies In Ancient History* Bee further discussion on the 
same subject in Spencer's Principles of 

nightly Kevtew, May end June, 1877 i *nd m Morgan*** 1 AnrfsntSociety.” 

(f) fad, Erbreeht* pp, 7& He appears not to na?e been acquainted mtn 
Mr. MoLettfan'e work on Primitive Marriage* andbaeeg his theory on tbeeroder 
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generations his offspring have ramified into a Joint Family, 
exactly, to use Mr. McLepnan’s simile, like a banian tree 
which has started with a single shoot. It may possibly be 
that the Village Communities and undivided families of 
Southern India have originated among polyandrous tribes,, 
for we have evidence of the recent existence of polyandry 
among the Dravidian races (§ 58). But it is difficult to at- 
tribute to the same cause the existence of similar organiza- 
tions among the Aryan races of Northern India. # We know 
that the village and family system in these races must be 
#f enormous antiquity, because we find an exactly similar 
system existing among the kindred races which branched 
off from them before history commenced. It is impossible 
to say that the ancestors of the common race were not poly- 
androus, but it is almost certain that their descendants 
neither are nor have been so during any period known to 
tradition (§ 59). It is difficult therefore to imagine that 
polyandry could have been the necessary antecedent of a 
system of property, which is able to flourish in every part of 
the world under exactly opposite conditions. 

§ 207. The following suggestions seem to me capable of 
accounting for all the known facts, and are equally ’applica- 
ble to any families, however formed. 

I assume that an original tribe, finding themselves in any Tribal rights, 
trhct of country, would consider that tract to be the property 
of the tribe ; that is to say, they, would consider that the 
tribe, as a body, had a right to the enjoyment of the whole 
of th$> tract/ in the sense of excluding any similar body from 
a similar enjoyment (A). It would never occur to them that 
any individual member of the tribe had a right to exclude 
any other member permanently froftn any part of it ; they 
would hunt over it and graze over it in common. When 
they came to cultivate the land, each would cultivate the 
portion he* required. The produce would go to support 
himself and Ms family, but the land would be the common 
property of all. So long as the ratio between population 
and'lhnd tron such as to enable any one to occupy as 

sort bright which the Red Indians are always asserting: 

CLOttAna*. tlfcA 
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much as he liked, and when the land was exhausted, 
to throw it up and exhaust another patch, the community 
would have no motive for restraining him in so doing. His 
rights would appear to be unlimited, merely because no one 
had an interest in limiting them. The same cause would 
produce the continual break-up of families. They might 
cling together for mutual protection ; but as soon as each 
fraction grew strong enough to protect itself, it would * 
wander apart to seek fresh pasturage for its flocks, or virgin 
soil for its crops ( i ). This is the condition of the hill tribes 
of India at present. But it would be different when popu- 
lation began to press upon subsistence, either from the 
increase of the original tribe, or from the closing in of 
adjoining tribes: Then the unlimited use of the land by 
one would be a limitation of its use by another. An indi- 
vidual or a family might bo sufficiently strong^ to enforce 
an exclusive possession, but every one could not encroach 
upon every one else. The community would assert its right 
to put each of its members upon an allowance. That allow- 
ance would be apportioned on principles of equality, giving 
to each family according to its wants. The mode of appor- 
tionment might be, either by throwing all the produce into 
a common stock, and then re-distributing it, as in a com- 
munal Zemindari village; or by allotting separate portions 
of land to each family, with reference to the number of 
, its members, as in a pattidari village. In the latter case 
equality would probably be from time to time restored by 
an exchange and re-distribution of shares, as in the l^ssian 
Mir, and the Pathan communities. In time this periodical 
dislocation of society would cease : it would tend to die out 
when the members began to improve their own shares. In 
the Punjab it is found that community has died out in spots 
whose cultivation depends entirely upon walk (h)V Gradu- 
ally the shares would come to be looked upon as private 
property. The idea of community would be limited to a 
joint interest in the village waste, and a joint responsibility 
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for the claims of Government. This is the bhaiacharry 
village. If Government chose to settle with each individual 
instead of with the village, the members would be exactly 
in the same position as the Mirasidars of Southern India. 

§ 208. During the whole of this time the family system Progress of the 
might be going through a series of analogous changes. 

The same causes which led to the compression or disruption 
of the tribe would lead to the compression or disruption of 
the family. The same feeling of common ownership which 
caused the tribe to look upon the whole district as their 
joint property, would cause the family to look upon their 
allotment in the same way. The same sense of individual 
property which led to the break-up of the village into shares, 
would lead to the break-up of the family by partition. But 
as tjie motives for union are stronger in a family than in a 
village, the union of the family would be more*durable than 
that of the village. And this, in fact, we find to be the case. 

§ 209, The ancient Hindu writers give us little inform- Early Hindu 
ation as to the earlier stages of the law of property. So wnfcera ‘ 
far as property consisted in land, they found a system 
in force which had probably existed long before their 
ancestors entered the country, and they make little mention 
of it, unless upon points as to which they witnessed, or 
were attempting innovations. No allusion to the village 
coparcenary is found in any passage that I* have met. 

'Manu refers to the common pasfeurage, and to the mode of Limitation of 
settling boundary disputes between villages, but seems to family nght ** 
speafc$6»£ a state of things when property was already held 
in severalty (i). But we do find scattered texts which 
evidence the continuance of the village system, by showing 
that the rights of a family in their property were limited by 
the rights of others outside the family. For instance, as long 
as the land held by a family was only portioned out by the 
community for their use, it is evident that they could not 
dispose of it to a stranger without the consent of the general 
body > This is probably the real import of two anonymous 
texts cited in the Mitakshara; “ Land passes by six form- 


(ty Manu, viii, § 267—265, 
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Right of pre- 
emption. 


alifcies ; by consent of townsmen, of kinsmen, of neighbours 
and of heirs, and by gift of gold anjji water.” “ In regard to 
the immoveable estate, sale is not allowed ; it may be mort- 
gaged by consent of parties interested” (m) . This would also 
explain the text of Yrihaspati, cited Mitakshara, i., 1, § 30. 
t( Separated kinsmen, as those who are unseparated, are 
equal in respect of immoveables, for one has not power over 
the whole* to make a gift, sale or mortgage.” It is evident 
that partition would put an end to further rights within the 
family, but would not affect the rights which the divided 
members, in common with the rest of the village sharers, 
might possess as ultimate reversioners. Consequently they 
would retain the right to forbid acts by which that reversion 
might be affected. And this is the law in the Punjab to the 
present day (n). Perhaps the text of Ucanas, who states 
that land was “ indivisible among kinsmen even to the 
thousandth degree” (o), may be referred to the same cause. 

§ 210. A further extension of the rights of co-sharers 
took place, when each sub-division was saleable, but the 
members of the community had a right of pre-emption, so as 
to keeprthe land within their own body. This right exists, 
and is recognized at present by statute, in the Punjab (p ). 
The existence of an exactly similar right among the Tamil 
inhabitants of Northern Ceylon is recorded in the Thesa- 
waleme (g). 

§211. With the exception of these scattered and doubtful 
hints, the Sanskrit writers take up the history of the family 
at a period when it bad become an independent unifyunres- 
traiaed by any rights external to itself. As regards the 
rights of the memberg, inter se, their statements are very 


(wt) Mifcaksbava. i. X. § 81, 82 ? see too Vivada Chintamani, p. 880, It will be 
observed that here, asm other eases, Vijnaneswara gives the texts an explanation 
which makes them harmonize with the law as known to him. Bui.it i* wore 
probable that ' they were ones literal statements of a law which in his time had 


ceased to exist. See Mayr, 24, 80. 
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meagre. The status of the undivided family was, appa- 
rently, too familiar to eveay one to require discussion. They 
only notice those new conditions which were destined to 
bring about the dissolution of the family itself. These were 
Self-Acquisition , Partition and Alienation . 

§212. Self-acquired property in the earliest state of Origin of self- 
Indian society did not exist (r). So where the family was Sporty, 
of the purely Patriarchal type, the whole of the, property 
was owned by the father, and all acquisitions made by the 
members of the family were made for him, and fell into the 
common stock {$). When the Joint Family arose, self- 
acquisition became possible, but was gradual in its rise. 

While the family lived together in a single house, supported 
by the produce of the common land, there could be no room 
for separate acquisition. The labour of all went to the 
common stock, and if one possessed any special* aptitude for 
making clothes or implements of husbandry, his skill was 
exercised for the common benefit, and was rewarded by an 
interchange of similar good offices, or by the improvement 
of the family property, and the increased comfort of the 
family home. But as civilization advanced, and commerce 
arose, new modes of industry were discovered, which had no 
application to the joint property. As the family had only a 
claim upon its members foriheir assistance in the cultivation 
of the land, and the ordinary labours of the household, they 
could not compel the exertion of any special form of skill, 
unless it Was to’ meet with a special reward. It was re- 
cognized that a member, who chose to abandon his claims 
upon the family property, might do so, and thenceforward 
pursue his own special occupation for his own exclusive 
profit (t). But it might be for the advantage of all to keep 
the Specially gifted member in the community by allowing 
him to retain for himself the fru% of his special industry. 

On the other hand, an injury would be done to the family, 
if> while living at its expense, he did not contribute bis fair 
share of labour to its support, or if he used any appreciable 
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Its earliest 
forms. 


Not favoured. 


portion of the family property for the purpose of producing 
that which he afterwards claimed as exclusively his own. 
The doctrine of self-acquired property sprung from a desire 
to reconcile these conflicting interests. 

§ 213. The earliest forms of self-acquisition appear to 
have been the gains of science and valour, peculiar to the 
Brahman and the Kshatriya. Wealth acquired with a wife, 
gifts from relations or friends, and ancestral property, lost 
to the family, and recovered by the independent exertions 
of a single member, were also included in the list ; and 
Manu laid down the general rule, " What a brother has 
acquired by labour or skill, without using the patrimony, he 
shall not give up without his assent, for it was gained by 
his own exertion” (u). But we can see that self-acquisi- 
tions were at first not favoured, and that Manu’s formula 
was rather ^trained against the acquirer than for him. 
Katyayana and Vrihaspati refuse to recognize the gains of 
science as self-acquisition, when they were earned by means 
of instruction imparted at the expense of the family (t?) ; and 
Vyasa similarly limits the gains of valour,* if they were 
obtained with supplies from the common estate, such as a 
vehicle, a weapon, or the like, only allowing the acquirer to 
retain a double share (w). It would also seem doubtful 
whether the acquirer was originally entitled to the exclusive 
possession of the whole of his acquisitions. Vasishta says 
“ If any of the brothers lias gained something by his owi 
efforts, he receives a double share.” This* text i* supposed 
by Dr. Mayr to mark a stage at which the only benefii 
obtained by the acquirer was a right to retain, on partition 
an extra portion of the fruits of his special industry (os). I 
that be the correct explanation, the text of Yyasa jus 
quoted shows a farther step in advance. He restricts th< 
rights of the acquirer, only in cases where assistance, how 


(U) Matm, ix. 5 206—209; Gautama, xxvii*. § 27, 28; Narad*, xiii, § 6, 1C 
Hi Yjwia, SSig.m 

(V) 8 0w^$38T84O 

V. Hay, iv. 7, § 11 ■ 

xvii. § 26; May**, 29, SO; T>v: Burnell** translation of Va« 
(y*81) render# ft, “ Ifany ot them have sett-acquired let hi* 
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ever slight, has been obtained from the family funds ; as 
Where a warrior has wo» spoil in battle, by using the family 
sword or ehariot. In later times all trace of Buch a restric- 
tion had passed away. The text of Yasishta had lost its 
original meaning, and was explained as extending Manu’s 
rule, not as restricting it; and as establishing that a mem- 
ber of a family, who made use of the patrimony to obtain 
special gains, was entitled to a double portion as his 
reward (y). This is evidently opposed both to the spirit 
and the letter of the ancient law. It has, however, come 
to be the present rule in Bengal, as we Bhall see hereafter 
(§260). 

§ 214. It does not appear that an acquirer had from the 
first mi absolute property iu his acquisition, to the extent of 
disposing of it in any way he thought fit. Qriginally the 
benefit which he derived from a special acquisition seems to 
have come to him in the form of a special share at the time 
of partition ( 2 ). While the family remained undivided, he 
would be entitled to the exclusive use of his separate gains. 
If he died undivided, they would probably fall into the 
common stock. Probably he was only allowed to alienate, 
where such alienation was the proper mode of enjoying 
the use of the property. This would account for the dis- 
tinction which is drawn between self-acquired movables and 
immovables. Tbe right to alienate the former is universally 
admitted by the commentators,* bat the Mit&kshara cites 
with approyal a* text, which states that, "Though immova- 
bles Of bipeds have been acquired by a man himself, a gift 
or sale of them should not be made without convening all 
the sons” (a). According to the existing Malabar law, a 
member of a tarwad may make separate acquisitions, and 


Jjs{ VWbni^ii!' §’ fj* text* referred to at 

.LI, § 27. This testis ascribed bjr Mr.Oolebrool» toVyaea. 
Jhfatamaul, p. 809, it to attributed to Prafouha, wAde Jarta- 

..it as from Yainavalkya. 2 IHg. 110. How far this w still, tbe law 

In Soi3£|n India appears unsettled. See post, § 298. The Viramitrodara 
the Sons to tot alienation of self^eojlriA m- 
mosable jsropmrty, that of separated members to tho alwnatfe s of aerated 
immovable property as bring desirable for purposes of evidence, Sttt act Msec- 
ttty ana m»tt« ofjaw. Viiamit., p. SJ, $ 22. 
y V - ■, ■ '■ -. 2? 
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dispose of them as he pleases daring his life ; bat anything 
that remains undisposed of at his* death becomes part of 
the family property (6). According to the Thesawaleme a 
member of an undivided family appears to have more power 
of disposal over self-acquired than he has over ancestral 
property, but not an absolute power (c). 

§ 215. Paetition of family property, so far as that pro- 
perty consisted of land, could not arise until the land pos- 
sessed by each family had come to be considered the abso- 
lute property of the family, free from all claims upon it by 
the community. Nor would there be any very strong rea- 
son for partition, as long as the bulk of the property con- 
sisted of land. It would furnish a better means of sub- 
sistence to the members when it remained in a mass, than 
when it was broken up into fragments. The influence of 
the head of tlie family, and the strong spirit of union which 
is characteristic of Eastern races, would tend to preserve 
the family coparcenary, long after the looser village bond 
had been dissolved. In Malabar and Canara, at the present 
day, no right of partition exists. In some cases, where the 
family has become very numerous, and owns property in 
different districts, the different branches .have split into dis- 
tinct tarwads, and become permanently separated in estate. 
But this can only be done by common consent. No one 
member, nor even all but one, can enforce a division upon 
any who object (d). The tfext of U^anae, already quoted (e), 
which forbids the division of land among kihsm^n,* seems to 
evidence a time when the Hindu joint family was as indivi- 
sible as the Malabar tarwad (f). 

§ 216. Partition would begin to be desired, when self- 
acquisitions became common and secure. A man who found 
that he was earning wealth more rapidly than the other 
members of his family, would naturally desire to get rid of 




Kattati i, Palat, 2 Mad. H. C. 102 ; Tira Mayen r Valia Mini, 2 Mad. 
te) ii. § 1* 

Mnn&a>CKetty v. 1 |fad, H. 0. 880; Tinmappa v. UahaUnga, 
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their claims upon his industry, and to transmit his fortune 
entire to his own descendants. This, is one of the com- 
monest motives which brings about divisions at present. 

But the family feeling against partition is so strong (gr), stimulated by 
since what one gains all the others lose, that it is probable Bra kmanism. 
the usage would have had a painful struggle for existence, 
if it had not been supported by the strongest external influ- 
ence, viz., that of the Brahmans. This support it certainly 
had. As long as a family remained joint, all .its religious 
ceremonies were performed by the head. But as soon as it 
broke up, a multiplication of ceremonies took place, in exact 
ratio to the number of fractions into which it was resolved. 

Hence a proportionate increase of employment and emolu- 
ment for the Brahmans. The Sanskrit writers are perfectly 
frank in advocating partition on this very ground. Manu 
says (&), " Either let them live together, or if they desire 
religious rites, let them live apart; since religious duties are 
multiplied in separate houses, their separation is therefore 
legal,” — to which Kulluka adds, in a gloss, “ and even laud- 
able P } And so Gautama says (i), " If a division takes place, 
more spiritual merit is acquired.” 

§ 217. It was, however, by very slow steps that the right Its development, 
to a partition reached its present form. At first it is pos- 
sible that a member who insisted on leaving the family for 
his own purposes, went out with only a nominal share, or 
such an amount as the other members were willing to part 
with (&).* This’ is the more probable, since, so long as the 
family retained its Patriarchal form, the son could certainly 
not have compelled his father to give him a share at all, or 
any larger portion than he chose. • The doctrine that pro- 
perty was by birth — in the sense that each son was the 
equal of his father— had then no existence. The son was a 
mere appendage to his father, and had no rights of pro- 
perty ad opposed to him (Z). The family was then in the 


iff) t have been assured that even in Bengal, where the family tie i* so loose, 
no one can enforce a division except at the cost of all natural love and harmony. 
In Madras I have invariably found that a family feud was either the cause, or 
the consequence, of a suit for partition. * 

(k) ix.f HI. <fc) 'dnte, S 212, note (t). 

\i) sxvub f 4. 0) Manu, viii. § 416 ; ante, 1263. 
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jecfc to consent 
Of father. 
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W condition m a Malabar twnmi is now. There the 
property is vested in the bead of the family, not merely as 
agent or principal partner, but almost as an absolute ruler. 
The right of the other members is only a right to be 
maintained in the family house, so long as that house is 
capable of holding them. The scale of expenditure to he 
adopted, and its distribution among the different members, 
is a matter wholly within the discretion of the kamaven* 
No junior member r can claim an account, or call for an ap- 
propriation to himself of any special share of the income. 
Partition, as we have already seen, can never be demanded (w). 
It is quite certain that in the earlier period of Hindu law, 
no son could compel his father to come to a partition with 
him. Manu speaks only of a division after the death of the 
father, and says expressly that the brothers have ho power 
over the property while the parents live. Kulluka Bhafcta 
adds in a gloss, “ unless the father chooses to distribute it** 
(w). This was no doubt added because the actual or my* 
thical Manu did himself divide his property among his sons, 
or was alleged by the Veda to have done so, and the fact 
is put forward by the sages as an authority for such a divi- 
sion (o). The consent of the father is also stated by Band- 
hayana, Gautama, and Devala to be indispensable to a par** 
tition of ancestral property (p), and Saneba and Liehita 
even make his consent necessary where the sons desire to 
have a partition of their owri self-acquired property (q). Sub- 
sequently a partition was allowed even without the father*# 
wish, if he was old, disturbed in intellect, or diseased ; that 


(m) Kunigaratu t. Arrangaden, 2 Mad. H. C. 12 ; $ybbu Mqradi v. iP« 

4 Mad. 0. 0. 190 j ants, § 215, note (d ) } Varanakot Vkrtmem*, 2 Mad 
As to separate Maintenance, see Peru tfaya r v. Ayyappan, ft. 282. As to power 
of removing the Karnaven for Imprudent management, see Ponamoilaih 
Kvmhamod r, Pmambilath Ku$pi<xth, 3 Mad. 169- ^ , . _ 

(n) Mann, ix. § 104 ; see also Vasishta, *rii. § 28—29. A text of Mann (ix. | 
209) is, however, cited In the Mifeakshara, (i, I, § 11) as efidenoiag the right el 


; template^' the continuance of the cepsriewwr* sot Its dissotut 
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PARTITION. 


218 


is* if ha mis no longer fit to exercise his paternal authority 
(r). A final step was taken when it wa$ acknowledged 
that father and son had equal ownership in ancestral pro~ 
perty ; that is to say, when the Patriarchal Family had 
changed into the Joint Family («). It thenbecame the rule 
that the sons could require a division of the ancestral pro- 
perty, but not of the acquired property (£). The joint fa- 
mily then ceased to be a corporation with perpetual succes- 
sion, and became a mere partnership, terminable* at will. 

§ 218. The above sequence of rights is perfectly intelli- Partition defer- 
gible. It is more difficult to account for the early limita- mother, 
tions upon partition with reference to the mother. There 
seems to be no doubt that originally the right of brothers 
to divide the family estate was deferred till after the death, 
not only of the father, but of the mother (u). Gautama, 

Narada and Vrihaspati allow of partition during the mother’s 
life, but make it an essential that she should have become 
incapable of child bearing, or that cohabitation on the part 
of the father should have ceased (v). The latter limitation, 
which is also the later, may be explained as intended to 
protect th© interests of after-born children (w). It would 
operate as forbidding partition until after possibility of fur- 
ther issue was extinct. But why extend the prohibition to 
the death of the mother when the father was already dead ? 

It might be suggested that this prohibition was necessary 
at a time when a widow was authorized to raise up issue by 
a relation** But it seems to me that it may evidence a time 
when the widow had a life estate in her husband’s property, 
even though he left issue* It has often been said that the 
ground on which a widow’s right of inheritance is rested, 
viz. $ that she is the surviving half of her husband, would 
be a reason for her inheriting before her sons, instead of 


S gaafeha, or Harita, cited Mitakshara, i. 2 , § 7 > 
See I B* ypo*L $ 326. 

36 * Vishnu, xvii. $ 1, 3. 

I V* it M oh £?> A Dl «- 5 
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. M thm BWi. 1 46. The Sarafw 
tiucied iathffatke?’* interest, so as to sect 
to long m he might wish to marry again. 


I Dig. 838 ; Yajnav&Ucya, 51. | U7 s 
8i _8 XMg. 48. . . • 


fc.i.f «. The bniwti Vi Jaw, . p. 12 § 61 towte it Mittvo- 
*a interest, so as to secure him against a compulsory partition, 



214 


EARLY LAW OF PROPERTY. 


Bestrictions 
become obsolete. 


Mitakshara. 


after them (cc). Now according to the Thesawaleme this is 
actually the rule. Where the fattier dies leaving children, 
the mother takes all the property, and gives the daughters 
their dowry, but the sons may not demand anything as 
long as she lives (y). An indication of such a state of 
things having once existed may perhaps be found in the text 
of Sancha and Lichita (z), which, after forbidding partition 
without the father’s consent, goes on to say, “ Sons who have' 
parents living are not independent, nor even after the death 
of their father while their mother lives/’ And similarly 
Narada makes the dependence of sons, however old, last 
during the life of both parents ; and, in default of the 
father, places the authority of the mother before that of her 
first-born (a). 

§ 219. When we come to the commentators who wrote at 
a time when all these restrictions had passed away, we find 
that the above passages had lost all meaning for them. But 
no Hindu lawyer admits that any sacred text can conflict 
with existing law. As usual, they attempt to reconcile the 
irreconcilable, either by forced explanations, or by simple 
collocation of contradictory passages, without any effort to 
explain their bearing upon each other. The Mitakshara, in 
dealing with the time of partition, quotes several of the texts 
just cited, as establishing that partition, during the father’s 
lifetime, can only be made in three cases, viz., first, when 
he himself desires it; or secondly, even against his will, 
when both parents are incapable of producing issue; or 
thirdly, when the father is addicted to vice, or afflicted with 
mental or bodily disease (6). And so he quotes, without 
any objection or explanation, the passage which directs 
partition to take place after the death of both parents (c). 


M See 3 Dig. 70. 

(y) Tbesawaleme, I. § 9. 


(*) 3 Pig. 533. 


, , Tarda, ui. 5 38, 40: “ He is of age and independent in gate bin parent 
be dead. During their lifetime he is dependent, even though he be grown old. 
Of the two parents the father has the grater authority, since the seed is worth 
more than the field j in default of the father, the mother ; in hjer default, the 
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But in treating of the rights of father and son to ancestral 
property, he explains these texts as referring only to the 
self-acquired property, of the father, and concludes that 
" while the mother is capable of bearing more sons, and the 
father retains his worldly affections, and does riot desire 
partition, a distribution* of the grandfather’s estate does 
nevertheless take place by the will of the son” (d). 

§ 220. The Smriti Ohandrika explains the passage of Smriti 01ia11 * 
Manu, ix. § 104, which defers partition till after the death 
of both parents, as meaning that the property of each parent 
can only be divided after his or her decease (e). But the 
result of an involved disquisition as to the right of sons to 
exact partition during the father’s life, appears to be, that 
as long as the father is competent to beget children, and to 
manage the family affairs, the sons have not such inde- 
pendent power as entitles them to compel him to proceed to 
a division (/). 

It will be seen hereafter (gr), that, until quite lately, the 
point was still open to discussion in Southern India. 

§221. The writers of the Bengal school had to perform Bengal writer#, 
an exactly opposite feat of interpretation to that accom- 
plished by those of the Benares school. The latter con- 
sidered the sons to be joint owners, with their father, and 
had to explain away the texts which restricted or delayed 
their right to a partition. The former considered that the 
father was the exclusive owner, and had to explain away the 
other texts .which authorised a partition. The mode in 
whioh they attained this result will be found in the first 
chapter of the Daya Bhaga. Jimuta Vahana takes up alb 
the texts which assert that sons caniwt compel a partition 
during the father’s lifetime, as supporting; his view that 
property in the sons arises not by birth, but by the death of 
the father. Consequently, even ip the case of ancestral 
property, there can be no partition during the father’s life, 
without his co n sent. Upon his death, whether actual or 


' (^Hitabhaza, i. 6, § 6. 7, 8, XL* To the same effect it the Mayukha, iv. 
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civil! the property of the sons arises for the first time, and 
with it their right to a division (ty, 

§ 222. The condition that the mother should be past 
child-bearing, is taken by the writers of the school to be a 
limitation upon the father’s power to make a partition! where 
the property is ancestral, on the ground, that if the anceBtral 
estate were divided while the mother was still productive, 
the after-horn children would be deprived of subsistence (i). 
They also interpret literally the prohibition against partition 
even after the father’s death, while the mother is still alive, 
and repudiate the explanation that this prohibition relates 
to the separate property of the mother (k). Later com- 
mentators, however, do not allow that the rule is still in 
force, or get out of it, by the usual Bengal formula, that it 
is morally wrong but legally valid. In practice neither the 
mother’s death nor consent is now required (Z). 

§ 223. The? result of this long history is, that the right to 
a partition at any time, between co-sharers, is now admitted 
universally. But the writers of the Bengal school do not 
allow that sons are co-sharers with their father. Elsewhere 
all members of a Joint Family are considered to be co-sharers, 
whether they are related to each other lineally or collaterally. 

§ 224. The Right op Alienation of course proceeds pari 
passu with the development of property from its communal 
to its individual form. ^As each new phase of property 
arose, there was a transitional period before it absolutely 
escaped from the fetters which had ceased to be properly 
binding upon it. We have already seen reason to beUev^ 
that there was a time when the shares of separated Wii|jdtteti 
in land were not absolutely at their own disposal But all 
such restrictions had passed away before the time of 
Farada (in). So it would appear that at first sons were not 
at liberty to dispose of their own self-acquired property, and 
itis stfil an unfitted point whether, under Mitakshara law, 
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a father has absolute control over self-acquired land (ri). 

Conversely, a relic of the supreme power of the father, as 
head of the family, may, ^perhaps, be found in his asserted 
right to dispose of ancestral moveables at pleasure (0). 

Possibly the absolute obligation of the sons to pay his debts 
may be traceable to the same source (p). 

§ 225. As regards joint property, it necessarily followed, Joiut property; 
from the very essence of the idea, that no one owner could 
dispose of that which belonged to others along with himself, 
unless with their consent, or under circumstances of neces- 
sity, from which their assent might be implied (q). But a 
most important difference of opinion arose, as to who were 
joint owners in property, and as to the power of disposal 
each joint owner had over his own share. 

The former point arose with reference fco the position of a Power of 
father in regard to his sons. Where the Joint Family was father ’ 
an enlargement of the Patriarchal Family, the power of tho 
head would necessarily be different, according as he was 
looked upon as the father of his children, or merely as the 
manager of a partnership (r). The texts which had their 
origin in the former stage of the family, would necessarily 
ascribe to him wider powers than those which originated in 
its later stage. For instance, when Narada says, “ women, 
sons, slaves, and attendants are dependent ; but the head 
of a family is subject to no control in disposing of his here- 
ditary property” (s) ; — he is evidently quoting a text which 
had once been true of the fathei* as a domestic despot, but 
which ha'd .long since ceased to be true of him as tho head 
^ of a Joint Family. At each stage of the transition, the 
Original writers, who spoke merely with reference to the 
facts which were under their own eyes, would speak clearly 
ufiA unhesitatingly . When the era of commentators arrived, 
who had to weave a consistent theory out of conflicting texts, 
all of which they were bound to consider as equally holy and 
equally irue> controversy would begin. Those who wished 
to the father's authority would quote the later texts. 


i 238. 


a) Vyasa, 1 Dig , 455 ; 2 Dig. 189. 
Jr) Ante, J 204. h 
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Those who wished to enlarge his authority would quote the 
earlier texts. This is exactly what took place. 

Hitak»kara. § 226. The author of the Mitakshara enters into an elabo- 
rate disquisition, as to whether property in the son arises 
for the first time by partition, or the death of the previous 
owner, or exists previously by birth (t). He quotes two 
anonymous texts, “ The father is master of the gems, pearls, 
coral, and of all other (movable property), but neither the 
father nor the grandfather is of the whole immovable 
estate and this other passage, “ By favour of the father, 
clothes and ornaments are used, but immovable property 
may not be consumed even with the father’s indulgence” (it)* 
He sums up his views in § 27, 28, as follows : — “ Therefore 
it is a settled point that property in the paternal or ancestral 
^t£ erty “ hy ©state is by birth, although the father have independent 
power in the disposal of effects other than immovables for 
indispensable acts of duty, and for purposes prescribed by 
texts of law, as gifts through affection, support of the family, 
relief from distress, and so forth ; but he is subject to the 
control of his sons and the rest in regard to the immovable 
estate, whether acquired by himself or inherited from his 
father or other predecessor ; since it is ordained, ‘ though 
immovables or bipeds have been acquired by a man him- 
self, a gift or sale of them should not be made without con- 
vening all the sons. They who are born, and they who are 
yet unbegotten, and they who are still in the womb, require 
.the means of support. No gift or sale should therefore be 
i made.’ ” An exception to it follows : “ Even a single indi- 
vidual may conclude a donation, mortgage, or sale of im- 
j movable property during a season of distress, for the sake 
oi the family, and especially for pious purposes. 

§ 227. The opinion of Vijnanesvara that sons had by 
birth an equal ownership with the father in respeot of an- 
cestral immovable property, is followed by all writers except 
those of the Bengal school, and is now quite beyond dis- 



§ 22, m from Yainatalkyu, but o&snot be found in the e: 
to Xejaamliya, it $ X21, quoted post t § 229. 
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put© ( 0 ). u pon the other points, viz., as to the extent of 
the father’s power over ancestral movables, and the limita- 
tion npon his power over self-acquired land, there is no such 
harmony, and his own views appear to have been in a state 
of flux upon the subject. 

§ 228. As regards movables, it is evident that the head Father’s power 
of the family, whether in his capacity as father or as mana- over movaJ>lfl# * 
ger, must necessarily have a very large control oyer them. 

Money and articles produced to be sold or bartered, he must 
have the power . to dispose of, in the ordinary management 
of the property. Clothes, jewels, and the like he would 
apportion to and reclaim from the various members of the 
family at his discretion. Household utensils, and imple- 
ments of trade or husbandry, he would buy, exchange and 
dispose of as the occasion arose. Now, in early times, mov- 
able property would be limited to such articled. Even at 
the present da.y, not one Hindu family in a thousand pos- 
sesses any other species of chattel property. The very in- 
stance adduced by the text — gems, pearls and corals — points 
to things over which the father would necessarily have a 
special control. And the Mayukha says of this ve^y text, 

" it means the father’s independence only in the wearing 
and other use of ear-rings, rings, &c., but not so far as gift 
or other alienation. Neither is it with a view to the cessa- 
tion of the cause of his ownership in the production of a 
son. This very meaning is made manifest also by the text 
noticing only gems and Buch things as are not injured by 
use” (w). 

§ 229. In another portion of the Mitakshara (a?) he quotes 
without comment a text of Yajnavalkya (ii. § 121). “ The 
ownership of father and son is the same in land which was 
acquired by the grandfather, or in a corrody (or settled 
Income), or in chattels which belonged to him.” This evi- 
dently contradicts the idea that the father had any absolute 


(v) Smriti Cbandrika, riii. § 17—20 ; Madhariya, § 15, 16 i Vamdiajab, pp. 
4-C ;V. May.,1v. 1, § 3, 4 5 Vivada Obintamani, 300. As to whether tod pur- 
chased with ancestral movable property possesses incidents of ancestral immo- 
vable, seefSAS. n. • 

’ (w) V. May., iy. 1, $ 5. (a?) Mitakshara, t. 5, $ A 
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power of disposal over ancestral movables. Further, al- 
though in eh. i. 1, § 24, he lays down the general principle, 
that " the father has power, under the same text, to give 
away such effects, though acquired by his father in§ 27, 
already quoted, he seems to limit this power to the right of 
disposing of movables for such necessary or suitable pur- 
poses as would come within the ordinary powers of the 
head of a household. It is evidently one thing to bestow a 
rupee on a* beggar, and another to give away the balance at 
the bank. Lastly, it is important to observe, that none of 
the later writers in Southern India, who follow the Mitak- 
shara, make any such distinction. They quote the above 
text of Yajnavalkya, and a similar one from Vrihaspati, 
which place ancestral movables and immovables on exactly 
the same footing as regards the son’s right by birth (y)/ 
§230. Afe regards the second point, viz,, the restriction . 
upon a father’s power to dispose of his own self-acquired 
land, Vijnanesvara is equally at variance with himself. He 
asserts the restriction in the most unqualified terms in the 
passage already quoted. He denies it in equally unqualified 
terms jn a later passage (z). “ The grandson has a right of 

prohibition, if his unseparated father is making a donation, 
or a sale of effects inherited from the grandfather ; but he 
has no right of interference, if the effects were acquired by 
the father. On the contrary, he must acquiesce, because 
he is dependent. Consequently the difference is this : 
although be have a right by birth in his father’s, and in his 
grandfather’s property, still, since he is dependent on his 
father in regard to the paternal estate, and since the father 
has a predominant interest, as it was acquired by 
the son must acquiesce iu the father’s disposal of his own 
acquired property ; but since both have indiscriminately a 
right ih the grandfather’s estate, the son has a. power of 
interdiction.’’ •And in the next paragraph he quotes Manu, 
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ix. § 209, as showing that the father was not compelled to 
share self-acquired wqplth with his sons. The Smriti 
Chandrika is explicit on the point that as regards all self- 
acquired property, without any exception, the father has 
independent power, to the extent of giving it away at his 
pleasure, or enjoying it himself, and he cites texts of 
Katyayana and Yrihaspati, which state this to be the rule, 
as plainly as can be (a). On the other hand, the Yivada 
Ohintamani, which always maintains the rights of the family 
in their strictest form, cites with approval the same text as 
that which is relied on by the Mitakshara, as restraining the 
dealings of the father with self-acquired land (6). But in 
an earlier chapter the author states the unqualified rule, 
“ Self-acquired property can be given by its owner at his 
pleasure” (p. 76), and at p. 229 lie repeats the same rule 
expressly as to a father. ’ 

§ 231. It is probable that the text which is relied on both 
by the Mitakshara and the Yivada Ohintamani, was one of 
a class of texts which forbid the alienation by a man of his 
entire property, so as to leave his family destitute (c). To 
©ur ideas such a prohibition would seem to be unnecessary. 
But in India, where generosity to Brahmans was inculcated 
as the first of virtues, and a life of asceticism and men- 
dicancy was pointed out as the fitting termination of a 
virtuous career (d), a direction that a man should be just 
before he was generous, might mot have been uncalled for. 
Whether the direction, so far as it regards self-acquired 
land, is anything more than a moral precept, is a point 
which cannot be treated as absolutely settled even now (e). 

§ 232. When we come to Jimuta Vahana, we find that by 
a little dexterous juggling he arrives at exactly the opposite 
conclusion from that of the Mitakshara, out of precisely the 


(A) Smriti Chandrika, viii. § 22 — 28. Mr. Colebtooke refers to both the 
Smriti Chandrika and the Madhaviya as laying down exactly, the opposite doc- 
trine (2 Stta. H. L. 488, 441). I suppose the passages he refers to are in por- 
tions which have not yet been translated. I have been unable to find them. 

JSSFSRSSXttJffv*,***, . Dk », M*. M*. W. 

Viramit. , p, 80 , , 

m Mann, Hi, (e) See the modem decision*, post, § 288, 
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same premises. He, too, discusses the origin of a son's right 
in property, with the same elaborate subtlety as Vijnanes- 
vara, and announces as the result of the texts, “ That sons 
have not a right of ownership in the wealth of the living 
parents, but in the estate of both when deceased” (/)„ The 
process he adopts is as follows. He relies on the texts of 
Manu and Devala which prohibit partition in the father’s 
lifetime, without his consent, as showing that the father was 
the absolute^ owner of the property (g). He then grapples 
with the text — “ The father is master of the gems, pearls 
and corals, and of all other (movable property), but neither 
the father nor the grandfather is so of the whole immovable 
estate.” From this he argues, 1. That since the grand- 
father is mentioned, the text must • relate to his effects, viz., 
to ancestral property; 2. That with* regard to such pro- 
perty, “ the father has authority to make a gift or other 
similar disposition of all effects other than land, &c., but 
not of immovables, a corrody, and chattels (e.i., slaves) ;” 
3. That even as to land “ the prohibition is not against a 
donation or other transfer of f a small part not incompatible 
with the support of the family. For the insertion of the 
word K wliole’ would be unmeaning (if the gift of even a 
small part were forbidden).” The other texts which forbid 
„ a transfer by one of several joint owners, or even the sale 
by a father of his own self-acquisitions without the consent 
of his sons, he dismisses with the simple remark, that they 
only show a moral offence ; u Therefore, since it is denied 
that a gift or sale should be made, the precept is infringed 
/i by making one. But the gift or transfer is not null, for a 
fact cannot be altered by a hundred texts” (A). 

, § ,233. Of course this argument is opposed to the first 

^th of historical and legal reasoning. 
forbid compulsory partition at the will of the 
sons, ip order tq prevent the family corporation being 
broken jap* The whole object of the prohibition would be 
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frustrated if the father was at liberty to dispose of its pro- 
perty, in whole or in part, at his own pleasure. Not a sug- 
gestion is to be found in any writer earlier than Jimuta 
Yahana himself, that he possessed such a right, or anything 
approaching to it (i). Every authority which speaks of 
alienation, directly negatives the existence of such a right. 

It might with equal logic be argued, that the karnaven of a 
Malabar tarwad at the present day is absolute owner of its 
property, because none of the junior members can demand 
a share. The indissoluble character of the property would 
furnish as complete an answer to the former claim as it 
does to the latter. As to the suggestion that what is for- 
bidden may still be valid, Mr. W. MacNaghten points out, 
that there is a distinction between an improper but legal 
mode of dealing with a man's self-acquisition, which is 
wholly his own, and an improper and illegal manner of 
dealing with ancestral land which is only shared by him 
with his sons. He was of opinion that, as to the former, 
the father could dispose of it as he liked, while as to the 
latter he could only dispose of his own share ( h ). But the 
badness of the reasoning arose from the fact that Jimuta 
Yahana considered it necessary to reconcile the usage which 
had sprung up in Bengal, with the letter of texts which ap- 
plied to a state of things that had ceased to exist. Ho was 
the apologist of a revolution which must have been complet- 
ed long before he wrote. But from his writings that revo- 
lution deriyed the stability due to a supposed accordance 
with tradition. If no law-books of a later tone than the 
Mitakshara had been in existence when our Courts were 
established, there can be little doubt (hat the conscientious 
logic of English judges would have refused to recognize 
that the revolution had ever taken place. 

§ 234. There are probably no materials in existence which Suggested ex- 
would, enable us to trace the ehnses of that dhange in popu- 

t (t) The only exception is the text of N&r&da, cited ante, § 225, which, even if 
it is to be taken literally, plainly refers to a time anterior to that of the Joint , 

Family. , *«„ 

<*) I W MacN. Pref., vi. 2-15. See per East , 0. J., 2. M. Dig, 200-204; 

^ iftWJGCft, 0. 3. t M<mgaUb t, JHmndh, 4 B. L. R. (O.O. J.) 7S f 8. Q. 12. 

Sttth. (A, 0. J.) 55. As to the modem decisions, see post , § 825. 
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lar feeling, and family law, which is marked by the differ- 
ence between the Mitakshara and 1*he Daya Bhaga. Much 
was of course due to the natural progress of society. A 
race so full of commercial activity as the Hindus who were 
settled along the lower course of the Ganges, would find 
their growth cramped by 'the Procrustean bed of ancient 
tradition. As soon as land, came to be looked on as an 
object of mortgage and sale, the restraints upon alienation 
imposed by t the early law would be found insufferable. But 
I imagine that the Brahmanical influence helped most strong- 
ly in the same direction. Sir H. S. Maine, while discuss- 
ing a similar transition in Celtic law, says, " When this 
writer affirms that, under certain circumstances, a tribes- 
man may grant or contract away tribal land, his ecclesi- 
astical leaning constantly suggests a doubt as to his legal 
doctrine. Does he mean to lay down that the land may be 
parted with generally, or only that it may be alienated in 
favour of the Church ? This difficulty of construction has 
an interest of its own. I am myself persuaded that the 
influence of the Christian Church on law has been very 
generally sought for in a wrong quarter, and that historians 
of law have too much overlooked its share in diffusing the 
conceptions of free contract, individual property, and testa- 
mentary succession, through the regions beyond the Roman 
Empire, which were peopled by communities held together 
by the primitive tie of consanguinity. It is generally agreed 
among scholars that churchmen introduced these races, tc 
wills and bequests. The Brehon tracts suggest &' ibe al 
least that, along with the sacredness of bequests, the} 
insisted uppn the sacredness of contracts; and it iswel 
known that, in the Germanic countries, their ecclesiastica 
societies were among the earliest and largest grantees o 
public or 'folk* land. The Will, the Contract, and th 
Separate Ownership, were in fact indispensable to th 
* church as the donee of pious gifts” (Z). 

§ ^ It seems to me that every word of this passage i 

applicable to the effect caused by Brahmanical infiuenc 
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upon Hindu law. The moral law, as promulgated by Manu, 
might be described as a law of gifts to Brahmans. Every 
step of a man’s life, from his birth to his death, required 
gifts to Brahmans. Every sin which he committed might 
be expiated by gifts to Brahmans. The huge endowments 
for religious purposes which are found in every part of India 
show that these precepts were not a dead letter. Every 
day’s experience of present Indian life shows the practical 
belief in the efficacy of such gifts. Naturally, every rule of 
law which threw an impediment in their way would be 
swept aside as far as possible. And, when wo remember 
that the Brahman was the King’s minister in his Cabinet, 
the King’s judge in his Court, it is obvious that it was a 
mero question of the means that would be adopted to secure 
the end. Even the earlier writers had led the way, by 
mingling pious gifts with the necessary purposes which 
would justify an alienation of family property (ra). It was a 
further step to emancipate the holder of the estate from all 
control whatever. This was effected in Bengal by the doc- 
trine that a father was absolute owner of the property; and 
by its further extension, that every collateral member held 
his share as tenant in common, and not as joint tenant. 
The favour shown to women, who are always the pets of the 
priesthood, by allowing them to inherit and to enforce par- 
tition ^in an undivided family, seems to me an additional 
stage in the same direction, llie validity attributed to 
death-bed 'gifts for religious objects, which gradually ripen- 
ed into a complete system of devise (w), completed the 
downfall of the common law of property in India. 

§ 236. There can be no doubt frliat Brahmanism was 
rampant among the law writers of Bengal. I think it can 
be shown that it was this influence which completely re- 
modelled the law of inheritance in that Province, by ap- 
plying tests of religious efficacy which w<k’e of absolutely 
modern introduction (o). We can easily see why this in- 
flu enc e was more powerful in Bengal than in Southern 
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and Western India, where the Brahmans had never been 
so numerous ; and than it was in *the Punjab, where Brah- 
manism seems from the first to have been a failure (p). 
But it is difficult to see why a similar system should never 
have been developed in Benares, which is the very hot-bed 
of Brahmanism. Much may, perhaps, have been due to the 
personal character and influence of Jimnta Yahana. It is 
supposed that the Daya Bhaga was written under the influ- 
ence of one* of the Hindu sovereigns of Bengal, and perhaps 
even received his name, much as the great work of Tribo- 
nian came to bear the name of Justinian (q). It would be 
unphilosophical to suppose that he originated the changes 
we have referred to. But if he had had the acuteness to 
see that these changes actually had taken place, the wisdom 
to adopt tbeip, and the courage to avow that adoption, it is 
obvious that a work written under such inspiration would 
take precisely the form of the Daya Bhaga. It would be 
based upon the new system as a fact, while its arguments 
would be directed to show that the new system was the old 
one. Its authority would necessarily be accepted as absolute 
throughout the kingdom, and it would become a fresh start- 
ing point for all subsequent treatises on law. On the other 
hand, the Benares jurists, in consequence of the very strength( 


of their Brahmanism, would continue slavishly to reproduce 
their old law books, without caring, or daring, to consider 
how far they had ceased to" correspond with facts ; just as we 
find comparatively modern works discussing elaborately the 
twelve sorts of sons, long after any but two had ceased to be 
recognized. Conversely, of course, the treatises themselves, 
both in Bengal and Beifcires, would alter the current of usage, 
by affecting the opinion of Pandits and Judges upon any 
concrete case that was presented for their decision. If any 
writer of equal authority with Jimuta Yahana had arisen in 
Southern India, *had represented plainly the usages which 
he found in force, and painted up the picture with a plausible 
colouring of texts, we should probably find the Mitakshara 
as obsolete in Madras as it is in Bengal. 
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§ 237. When Jimuta Vahana had established to his own Power of father 
satisfaction that a father Was the absolute owner of property, 
and that the sons had no right in it till his death, it would 
seem to follow, as a necessary consequence, that if the 
father chose to make a partition, he might distribute his 
estate among his sons exactly as he liked. But this con- 
clusion he declined to draw. Nothing can show the artifi- 
cial character of his reasoning more strongly than, this fact. 

In the very chapter in which he lays down that the absolute 
ownership of the father enables him to deal with his ances- 
tral property as he likes, he also lays down that if he chooses 
to distribute it, he must do so upon general principles of 
equality, and cannot, even for himself, reserve more than a 
double share (r). He affirms for one purpose the very 
ownership by birth which he denies for another. The rea- 
son probably was, that unequal distributions of a man’s pro- 
perty during his life had not become common, and that there 
was no particular motive for encouraging them. The result, 
however, possibly was to preserve the family union in many 
cases in which it would otherwise have been broken up. 

§238. The second point upon which Jimuta V ahana interest of 
differed from the earlier writers, was as to the nature of the hiaThare. r 
interest which each person who was admitted to be a co- 
sharer, had in the joint property. The point will have to be 
fully discussed hereafter (s). It is enough to say here that 
the Mitakshara, and those who follow its authority, consider 
that no coparcener has such an ascertained share, prior to 
partition, as admits of being dealt with by himself, apart 
from his follow sharers (t), * They look upon every co-sharer 
as having a proprietary right in the whole estate, subject to 
a similar right on the part of all the others. Jimuta Vahana, 
on the other hand, denies the existence of such a general 
right, and says that their projperty consists in unascertained 
portions of the aggregate (u). Hence he argues that the 
text of Vyasa which prohibits sale, gift or mortgage by 
one of several coparceners, cannot be taken literally, for 
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each has a property consisting in the power of disposal at 
pleasure (v). '> 

Eights of § 239. Another feature of Bengal law which must have 

women. helped much to break up the family union, was the favour 

with which it regarded the rights of women. According to 
the Benares school, a widow could never inherit unless her 
husband had been a sole or a separated owner ( w ). This 
resulted from the nature of his interest in the property. So 
long as he *was undivided, he had not a share but a right to 
obtain a share by partition. If he died without exercising 
this right, his interest merged, and went to enlarge the 
possible shares of the survivors. But according to the 
Daya Bhaga, a widow inherits to an issueless husband 
whether he dies divided or undivided. This would have 
been a logical result of holding that each coparcener during 
his lifetime’ held a definite though unascertained share. 
But though Jimuta Yahana relies upon this as an answer to 
his opponents, he grounds the right itself upon the texts of 
early sages. It is probable that in this respect he may 
have been really reviving the old law (&). Certainly he 
was so. in allowing the mother a right to obtain a share. 
But the result is, that in Bengal property falls far more fre- 
quently under female control than it does in other parts of 
India, and we may be certain, with proportionate advantage 
to the Brahmans. 

Wills. § 240. I have now traced the changes which the law of 

property underwent in India, up to tile timer when its 
administration fell into English hands. I have not touched 
upon the subject of wills. The fruitful germ of a system of 
bequest can be seen in very early writers, but ail the evi- 
dences of its growth are to be found in the records of the 
British Courts. 

The succeeding chapters will be devoted to a fuller 
examination of tfus law, as it has been developed and applied 
by ohr tribunals. * 

ftig* 99--1Q5, 189 1 P. K.S. 

’ jk | I set ante, § 818 . ■ ■ ' ; 



CHAPTER VIII. 

THE JOINT FAMILY. 

§ 241. In discussing the Joint Family or coparcenary 
which forms the subject of this chapter, we shall have to 
consider — -first, who are its members ; secondly, what is 
coparcenary property; thirdly, self-acquisition, and the 
burthen of proof when it is set up ; fourthly, the mode in 
which the joint property is enjoyed. The historical dis- 
cussion contained in the previous chapter has shown that 
originally every Hindu family, and all its property, was not 
only joint but indivisible. This state of things ceased when 
partition broke up the family, and when property came to 
be held in severalty, either as being the share of a divided 
member, or as being the separate acquisition of one who 
was still living in a state of union. But the presumption 
still continues, that the members of a Hindu family are 
living in a state of union, unless the contrary is established. 
"The strength of the presumption necessarily varies in 
every case. The presumption of union is stronger in the 
case of brothers than in the case *of cousins, and the farther 
you go from the founder of the family, the presumption 
becomes weaker and weaker” (a). Even where separation, 
either of person or estate, is established, it can never be 
more $han temporary. The man wlyD has severed his union 
with his brothers, if he has children, becomes the head of a 
new joint family, composed of himself and his children, and 
their issue. And so property, which was the self-acquisitjpn 
of the first owner, as soon as it decends to his heirs, 
becomes their joint property, with all the incidents of that 
conation (6). 


> V. Qane*K> 10 Bow- H. C. 444, 408? 2 St*. JO. I* 

Singh v. Pertum Singh) 11 B, L. R. sjjT ; S, 0. SO Suth. 189. 
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§ 242. It is evident that there can be no limit to the 
number of persons of whom a Hindu joint family consists, 
or to the remoteness of their descent from the common 
ancestor, and consequently to the distance of their relation- 
ship from each other. But the Hindu coparcenary, properly 
[so called, constitutes a much narrower body. When we 
speak of a Hindu joint family as constituting a coparcenary, 

! we refer not to the entire number of persons who can trace 
i from a common ancestor, and amongst whom no partition 
*has ever taken place ; we include only those persons who, by 
virtue of relationship, have the right to enjoy and hold the 
' joint property, to restrain the acts of each other in respect 
of it, to burthen it with their debts, and at their pleasure to 
enforce its partition. Outside this body there is a fringe of 
persons who possess inferior rights such as that of mainte- 
nance, or who may, under certain contingencies, hope to 
enter into the coparcenary. In defining the coparcenary, 
therefore, it will be necessary somewhat to anticipate mat- 
ters which have to be more fully treated of hereafter. 

§ 243. The Hindu lawyers always treat partition and in- 
heritance as part of the same subject (c). The reason of this 
is that the normal state of the property with which they 
have to deal is to be joint property, and that they can only 
explain the amount of interest which each member has in 
the property, by pointing out what share he would be entitled 
to in the event of a partitibn. 

There is no such thing as succession, properly* so called, 
in an undivided Hindu family. The whole body of such a 
family, consisting of males and females, constitutes a sort of 
corporation, some of the members of which are coparceners, 
that is, persons who on partition would be entitled to de- 
mand a share, while others are only entitled to mainte- 
nance. In Malabar and Canara, where partition is not al- 
lowed, the idea bf heirship would never present itself to 
the mind of any member of the family. Each person is 
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simply entitled to reside and be maintained in the family Bights arise by 
house, and to enjoy that Amount of affluence and considera- * 
tion which arises from his belonging to a family possessed 
of greater or less wealth (§217). As he dies out his claims 
cease, and as others are born their claims arise. But the 
claims of each spring from the mere fact of their entrance 
into the family, hot from their taking the place of any par- 
ticular individual. Deaths may enlarge the beneficial in- 
terest of the survivors, by diminishing the number who have 
a claim upon the common fund, just as births may diminish 
their interests by increasing the number of claimants. But 
although the fact that A. is the child of B. introduces him 
into the family, it does not give him any definite share of 
the property, for B. himself has none. Nor upon the death 
of B. does he succeed to anything, for B. has left nothing 
behind to succeed to. Now in the rest of India the position 
of an undivided family is exactly the same, except that within 
certain limits each male member has, and in Bengal some 
females have, a right to claim a partition, if they like. But 
until they elect to do so, the property continues to devolve 
upon the members of the family for the time being ’by sur- 
vivorship and not by succession. The position of any par- are ascertained 
ticular person as son, grandson, or the like, or as one of by partiti<>n - 
many sons or grandsons, will be very important when the 
time for partition arrives, because it will determine the share 
to which he is then entitled. But until that time arrives he 
can never'* say, I am entitled to such a definite portion of 
the property ; because next year the proportion he would 
have a right to claim on a division might be much smaller, 
and the year after much larger, as births or deaths super* 
vene. For instance, suppose a family to consist only of A. 

A. 

. -.V - L_ 

B. 6. D. 

a. X X. <k 

v.T" ■ 

andhi* jw«is;B.;ipd 0., on a partition each would take one- 
third. . * Ijafc i£D; waa born while the family remained joint, 
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each would take one-fourth. Supposing -the family still to 
remain undivided, on the death of°A., the possible shares of 
the three sons- would be enlarged to one-third; and if B. 
were subsequently to die without issue, they would, again be 
enlarged to one-half. As C. and D. married, their sons 'll., 
F. and G. would enter into the family and acquire an intrest 
in the property. But that interest again would be a shifting 
interest, depending on the state of the family. If C were to 
die, leaving-only two sons E. and F., and they claimed a par- 
tition, each would take one-half of one-half. But if X. had 
previously been born, each would only take one-third of one- 
half. If they put off their claim for a division till D., G., H. 
and I. had all died, they would each take one-third of the 
whole. ^It is common to say that in. ^undivided family .each 
member transmits to his issue his. own s hare in the join t 
property, and. that such issue takes per capita inter se, but 
per stirpes as regards the issue of other member® Bali ft 
must always be remembered that this is only a statement of 
what would be their rights on a partition. Until a partition 
their rights consist merely in a common enjoyment of the 
common property, to which is. further added, in Provinces 
governed by Mitakshara, the right of male issue to forbid 
alienations made by tbeir direct ancestors (d). These 
observations, however, require modification in Bengal. 
There, ,f admitting the family to have been , joint, and the 
sons joint in estate, the right of any one of the co-sharers 
would not, under the Hindu law, pass over, -upon*his death, 
to the other co-sharers. It would be part of the estate of 
the deeeased cd-sharer, and would devolve upon hislegatees 
or natural heirs” (e). • The share of - on undivided blether 
will pass to his widow, daughter and daughter^ son* and 
may thus vest ’in a family completely differentfrom his own 
( § 4S0), > -l ■ ' 
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§ 244. Now it is at this point that we see one of the most Tko coparcenai 
important distinctions between the coparcenary and the 
general body of the undivided family. Suppose the pro- 
perty to have all descended from ono ancestor, who is still 
alive, with five generations of descondants. It by no means 
follows that on a partition every one of these five genera- 
tions will be entitled to a share. And if the common 
ancestor dies, so that the property descends a step, it by no 
means follows that it will go by survivorship 'to all these 
generations. It may go to the representatives of one or more 
branches, or even to the Widow of the survivor of several 
branches, to the total exclusion of the representatives of 
other branches. The question in each case will be, who are 
the persons who have taken an interest m the property by 
birth (/). The answer will be, that they arg the persons limited to thos< 
who offor the funeral cake to the owner of the property. tLefuneSoake 
That is to say, tlio three generations next to the owner m 
unbroken male descent {g). Therefore, if a man has living, 
sons, grandsons, and great-grandsons, all of these constitute 
a single coparcenary with himself. Every one of those 
descendants is entitled to offer the funeral cake to him, and 
therefore every ono of them obtains by birth an interest in 
his property. But the son of one of the great-grandsons 
would not offer the cake to him, and therefore is out of the 
coparcenary, so long as the common ancestor is alive. But 
while fresh links are continually being added to the chain of 
descendants* by birth, so earlier links are being constantly 
removed from the upper end of the chain by death. So 
long as the principle of survivorship continues to operate, 
the right to the property will devolve from those who are 
higher in the line to those who are lower down. As each 
fresh member takes a share, his descendants to the third 
generation below him take aninterest in that share by birth* 

So the coparcenary may go on widening* and extending, 
until its members may include persons who are removed by 
indefinite distanc es from the common ancestor* But this is 

pU will nob apply in Bengal, where eone take no iitereat by 
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always subject to tbe condition that no person who claims 
to take a share is more than three steps removed from a 
direct ascendant who has taken a share. Whenever a break 
of more than three degrees occurs between any holder of 
property and the person who claims to take next after that 
holder, the line ceases in that direction, and the survivor- 
ship is confined to those collaterals and descendants who are 
within the* limit of three degrees. This was laid down in 
two cases in Bbmbay and Madras. 

Coparcenary not §245. In the former case the claim to partition was 
degree* ftum*** resisted, on the ground that the plaintiff was beyond the 
common ances- fourth degree from the acquirer of the property in dispute, 
the defendant being within that degree. It was argued that 
the analogy of the law of inheritance prevented a lineal 
descendant, beyond the great-grandson, from claiming par- 
tition at the hands of those who are legally in possession, as 
descendants from the original sole owner of tbe family 
property or any part of it (h). West, J., said, u The Hindu 
law does not contemplate a partition as absolutely necessary 
at any stage of the descent from a common ancestor ; yet 
the resAlt of the construction pressed on us would be to 
force the great-grandson in every case to divide from his 
coparceners, unless he desired his own offspring to be left 
destitute. Where two great-grandsons lived together as a 
united family, the son of each would, according to the Mitak- 
shara law, acquire by birth a co-ownership with his father 
in the ancestral estate ; yet if the argument is sound, this 
co-ownorship would pass altogether from the son of A. or B,, 
as either happened to die before the other. If a coparcener 
should die, leaving nomearer descendant that a great-great- 
grandson, then the latter would no doubt be excluded at 
once from inheritance and from partition by any nearer heirs 
of the deceased; as, for instance, brothers and their Sons ; 
bub where there* has not been such an interval as to cause a 
break in the course of lineal succession, neither has there 
been an extinguishment of the right to a partition of the 
property in which the deceased was a co-sharer in actual 

***** I* T* ■ ■■ 
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possession and enjoyment (i). Each descendant in succes- 
sion becomes co-owner with his father of the latter’s share, 
and there is never such a gap in the series as to prevent the 
next from fully representing the preceding one in the suc- 
cession The same principles were illustrated in detail by 
Mr. Justice Nanabhai Haridas. He said (&), ct Take, for 
instance, the following case. A., the original owner of the 
property in dispute, dies, leaving a son B. an 4 a grandson 
CL, both members of an undivided family. B. dies, leaving 

C. and D., son and grandson respectively; and 0. dies, 
leaving a son D. and two grandsons by him, E and F. No 
partition of the family property has taken place, and D.,. E., 
and F. are living in a state of union. Can E. and F. compel 

A. 

A 

A 

bT r & 

D. to make over to them their share of the ancestral pro- 
perty T According to the law prevailing on this side*of India 
they can* Sons being equally interested with their father in 
ancestral property (Z). In the same way, suppose B. and C. 
die, leaving A. and D. members of an undivided family, 
and then A. dies, whereupon the whole of this property 

A. • 

• A- 


devolves .upon. D., who thereafter has two sons, E. and F. 
Th^yy or either Of them,. can*likewise sue their father D. for 
pa*&ti$fci. of the said property, it being ancestral. Now 
tend 0> die, leaving A., D., and D. 1 , members of 
.famfljr* alter which A. dies, whereupon the 
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whole of his property devolves upop D. and D. 1 jointly, and 
that D. thereafter has two sons, E. and F,, leaving whom 
D. dies. A suit against D. 1 for partition of tbe joint ances- 
tral property of the family would be perfectly open to E. 
and F., or even to G. and F., if E. died before the suit. It 
would be a suit against D. 1 by a deceased brother’s sons, or 
son and grandson (m). But E. and F. are both fifth, and 
G. sixth in descent from the original owner of the property, 
whereas D. and D. 1 are only fourth. Suppose, however, 
that A. dies after D. leaving a great-grandson, D. 1 and the 
two sons of D., E. and F. In this caso E. and F. could not 
sue D 1 for partition of property descending from A., because 
it is inherited by D. 1 alone, since E. and F., being sons of a 
great-grandson, are excluded by D. 1 , A.’s surviving great- 
grandson, tbe right of representation extending no fur- 
Bule. ther (»). The rule, then, which I deduce from the autho- 

rities on this subject is, not that a partition cannot be 
demanded by one more than four dogrees removed from 
the acquirer or original owner of the property sought to be 
divided, but that it cannot be demanded by one .more than 
four degrees removed from the last owner, however remote 
ho may be from the original owner thereof.” 
applied to im- § 246. This principle was also affirmed by the Madras 
grbU> e Zemin High Court, and its application put to a more violent test. 

The question was as to tho t right of succession to an impar- 
tible Zemindary. The original owner and pommon ancestor 
of the claimant was A. The Zemindary had' 'descended 
throughout in the line of H., and was last held bv N.. who 
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died without issue, lea\gmg a widow, the defendant. The 
plaintiff was G., who was admittedly the nearest male of 
kin to N. The family was undivided. It was conceded 
that according to the law of the Mitakshara, an undivided 
coparcener would take before the widow. But it was con- 
tended on her behalf, u that only those of the unseparated 
kinsmen were coheirs, who by birth had acquired a pro- 
prietary interest in the estate in common with t|ih deceased ; 
his coparceners, who, on a division in his lifetime, would 
have been sharers of the estate, and that such a coparcener- 
ship can exist only between kindred who are near sapindas 
(i.e.j not beyond the fourth degree), and, consequently, that 
the respondent (plaintiff) was not a coheir of the deceased.” 

The Court assented to the first branch of the argument, but 
denied the second. They held that the Zemimdary, though 
impartible, was still coparcenary property, and that the 
members of the undivided family acquired the same right 
to it by birth, as they would have done to any other pro- 
perty, subject only to the limitation of the enjoyment to 
one. Then as to who were coparceners, they said: u It Definition of 
appears to us equally certain that the limit of the coheirs coparoener8 ' 
must be held to include undivided collateral relations, who 
are descendants in the male line of one who was a copar- 
cener with an ancestor of the last possessor. For, in the 
undivided coparcenary interest which vested in such copar- 
cener, his near sapindas were coheirs, and when on his 
death, the interest vested in his sons, or son, or other near 
sapinda in the male line, the near sapindas of such descend- 
ants or descendant became in like manner coheirs with 
them or him, and so on, the cohei&hip became extended 
through the new. sapindas down to the last descendant. 

Obviously, therefore, as long as the status of non-divisipn 
continues, the members of the family who have, in this way, 
succeeded to a coparcenary interest, are coheirs with their 
kindred whq possess the other undivided interests of the 
entire estate, and one of such kindred and his near sapindte 
line cannot be the only coheirs, until by the 
,deaf$ other* without descendants in male line 
; Ipo ' 'has, or he 'and they survi- 
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vorship acquired the entire right teethe heritage, as effectu- 
ally as if the estate had passed upon an actual partition with 
the coheirs.” The Court, therefore, held that the plaintiff, 
as undivided coparcener, would succeed before the widow (o). 
In this case it will be observed the plaintiff was sixth, m 
descent from the common ancestor, the defendant’s husband 
being equally distant. 

§ 247. The Same principle, viz., that property vests in 
certain relations by birth, and not in other relations, gives' 
rise to a division of property into two classes, which are 
spoken of by Hindu lawyers as Apratibandha and Saprati- 
bandha; terms which have been translated, not very hap- 
pily, unobstructed and obstructed, or liable, to obstruction. 
These ter ms are thus explained in the Mitakshara (jp), “ The 
wealth of the* father or of the paternal grandfather becomes 
the property of his sons or of his grandsons, in right of their 
being bis sons or bis grandsons ; and that is an inheritance 
not liable to obstruction. - But property devolves on parents 
or uncles, brothers, or the rest, upon the demise of the 
owner, if there be no male issue j and thus the actual exist- 
ence of a. son, and the survival of the owner are impedi- 
ments to the succession ; and on their ceasing, the property 
devolves on the successor in right of his being uncle or 
brother. This is an inheritance subject to obstruction. 
The distinction is the same as that which is prespt to the 
mind of an English lawyer, when he speaks of estate as 
being vested or contingent, or of an heir as being the he^el*" 
\ law, or the heir presumptive. The unobstructed, hr 
the unobstructible, estate is that in which ihP 
has already an interest*by the mere fact of hissxiafcpnce. If 
he lives long enough he must necessarily succeed ip the in- 
heritance, unless his rights are defeated by aliei^ion or 
deviaei aadif hg dies, Ws rights will passoh-te laa *tm, 
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unless lie is himself in the last rank of sapindas, in which 
case his son is out of theline of unobstructed heirs. On the 
other hand, the person who is next in apparent succession to 
an obstructed, or rather an obstructible estate, may at any 
moment find himself cut out by the interposition of a prior 
heir, as for instance a son, widow or the like. His rights 
will accrue for the first time at the death of the actual holder, 
and will be judged of according to the existing atate of the 
family at that time. Any nearer heir who may then be in 
existence will completely exclude him ; and if he should die 
before the succession opens, even though he would have 
succeeded, had ha survived, his heirs will not take at all, 
unless they happen themselves to be the next heirs to the 
deceased. In , other words, he cannot transmit to others 
rights which had not arisen in himself. 

§ 248. The second question is as to the coparcenary pro- Ancestral pro- 
perty. The first species of coparcenary property is that perfcy 
which is known as ancestral property. The meaning of this 
phrase might be taken to be, property which descended 
upon another from an ancestor, however remote, or of what- 
ever sex. Where property so descended upon several per- 
sons simultaneously, and with equal rights both of posses- 
sion and enjoyment, as for instance upon several brothers, 
sons, grandsons, nephews or the like, it would certainly be 
joint property, by the very hypothesis. But this is ik)t 
what is generally known as ancestral property. That term, 
in its technical sense, is applied to property which descends 
upon one person in such a manner that his issue ( q ) acquire 
certain rights in it as against him. For instance, if a father 
under Mitakshara law is attempting*to dispose of property, 
we enquire Whether it is ancestral property. The answeit 
to this question is, that property is anoestral property if it) 
has been inherited as unobstructed property, that it is not! fa nnobstructo 
ancestral if it has been inherited as obstructed property^ P* 0 ***^ 

($ 2f$7)u The reason of this distinction is, that in the fornier 
Case the heir had an actual vested interest in the property 
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before the inheritance fell in; and therefore his own issue 
acquired by birth an interest in thaf interest. Henee, when 
the property actually devolved upon him, he took it subject 
to the interest they had already acqnired. But in the latter 
case, he had no interest whatever in the property, before the 
descent took place j therefore, when that event occurred, be 
received the property free of all claims upon it by his issue, 
and a fortiori , by any other person. Hence alLpraperty 
| which—a msfn ..inherits from a direct male., ancestor. not 
exceeding three degrees higher than himse!f, is anoestyal 
i property, and is at once held by himselfin caparcenary with 
[ his .own issue. But where he has inherited from a collateral 
relation, as for instance from a brother, nephew, cousin or 
uncle, it is not ancestral property (r) ; consequently his own 
descendants aye not coparceners in it with him. They can' 
not restrain him in dealing with it, nor compel him to give 
them a share of it (*). On the same principle, property 
which a man inherits from a female, or through a female, as 
for instance a daughter’s son, or which he has taken from 
an ancestor more remote than three degrees, or which he 
has taken as heir to a priest or a fellow-student, would not 
be ancestral property (f ) • And that which is ancestral, and 
therefore coparcenary property, as regards a man s own 
We, is not so as regards his collaterals. For they have no 
interest in it by birth (w). # On the other hand, property » 
not the less ancestral -because it was the separate or self- 
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acquired property of the ancestor from whom it came (u). 
When it has once made a descent, its origin is immaterial. 
And all savings made out of ancestral property, and all 
purchases or profits made from the income or sale of ances- 
tral property, would follow the character, of the fund from 
which they proceeded ( w ). 

§ 249. Where ancestral property has been divided 
between several joint owners, there can be no doubt that 
if any of them have issue living at the time of the partition,! 
the share which falls to him will continue to be ancestral? 
property in his hands, as regards his issue, for their rights \ 
had already attached upon it, and the partition only cuts 
off the claims of the dividing members. The father and 
his issue still remain joint ( x ). But it is not so clearly 
settled whether the same rule would apply wlwere the par- 
tition had been made before the birth of issue. In a caso 
in Calcutta it was held that where a father by various deeds 
of gift had distributed his property among his sons, the 
portion obtained by each was ancestral property as regards 
his issue. It does not appear whether the issuo had been 
in existence at the time of the gift. But the son contended 
that it was by the gift his self-acquired property. This the 
Court refused to admit. After a full examination of the 
Hindu authorities, they said, " We think that according tof 
the Mitakshara, landed. property acquired by a grandfather 
and distributed by.hirp amongst his sons, does not by such- 
gift become^the self-acquired property of the sons so as to* 
enable them, to dispose of it by gift or sale without the 


(v) Bam Ncfrt«in v. PeHwn Singh , 20 Suth. 189 ; S, 0. 11 B. L. R. 397 ■ 

(iz?) Shudanund ▼. JBonomalee, 6 Suth. 266 ; S, C. on review ; Sub nomine, 
Budanund v. Soorjo Monee, 8 Suth. 466 ; S. 0. 11 Suth, 436, reversed on another 
point in r. 0. s Sub nomine, Soorjomonee v. Suddannnd, 12 B. L. R. 304; S. O. 
20 Suth. fflt S. 0. 8 Had. Jur. 466 ; Qhansham < Govind, 6 IS. D. 202 (240) ; 
Vmithnath v. GomenMh, 13 M. I. A 642 ; S. O. 16. Suth. (?. O.) IQjKnst. 
narnpa y.BaiMmwmy, 8 Mad. H. C. 25. As to savings from income of impar- 
tible Zeimndary, or purchases made out of such savings, s eepost, § 258. Semble 
that movable property which has made a descent, and is then converted into 
lanApbsscsSee all the incidents of ancestral immovable proporty. Sham Naram 
tfrS Oal. 508. 

niHi r. Qanpat' Martha, 5 Bom. H. 0. (O. 0. J ) 129. The same 
" Ijf decided in Calcutta. The report does not state whether the 
t after the partition , but 1 think the latter seems to have 
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consent, and to the prejudice of, the grandsons. The pro- 
perty cannot be said to have been acquired without detri- 
ment to the father's (i.e., ancestral) estate, because it was 
not only given out of that estate, but in substitution for the 
undivided share of that estate to which the father appears to 
have been entitled. It cannot therefore be taken to have 
been given simply by the favour of the father, but upon 
consideration of the father surrendering some interest or 
right to share in the grandfather's estate* which he did by 
the acceptance of this separate parcel. We think that the 
father took it with the incidents to which the undivided 
share for which it was substituted would have been sub- 
ject" (y). This reasoning would appear to apply equally in 
favour of issue unborn at the timo* of the gift. Similarly it 
or by will. was held in, Madras, that a father did not take his share of 

the estate as self-acquired property, in consequence of having 
received it under the will of his own father. The Court 
said, u It seems to us that there is no reason whatever in 
the contention that its quality was changed by his choosing 
to accept it, apparently under the terms of his father's will. 
Still less ground would there be for the contention that his 
acquiescence in that mode of receiving it would Vest in 
himself a larger interest than he would have taken by 
descont" (z) . And where a man had obtained a share of 
family property on partitipn, which was mortgaged to its f all 
value, and which he had subsequently cleared from the mort- 
gage by his own self-acquisitions, it was held that the unen- 
cumbered property was ancestral property in his hands (a). 
Property jointly § 250. Secondly, property may be joint property without 
aofttured having been ancestral* Where the members of a Joint Family 

acquire property by or with the assistance of joint ftods, or 
by their joint labour, such property is the joint property of 
the persons who have acquired it, whether it is an increment 
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to ancestral property, or whether it has arisen without any 
nucleus of descended property (&). Whether the issue of 
such joint acquirers would by birth alone acquire an interest 
in such property, without evidence that they had in any way 
contributed to it, is a question which, as far as I know, has 
never arisen. If a single individual acquired a fortune by 
his own exertions, without any assistance from ancestral 
property, his issue would certainly tako no interest in it. 
If several brothers did the same, the property would be 
joint as between themselves. It would certainly be self- 
acquired as regard all collaterals, and it is difficult to see 
why it should not be the same as regards their issue, unless 
they chose voluntarily, to admit the latter to a share of it. 

§ 251. Thirdly , property which was originally self-ac- 
quired, may become joint property, if it has been voluntarily 
thrown by the owner into the joint stock, with Ihe intention 
of abandoning all separate claims upon it. This doctrine has 
been repeatedly recognized by the Privy Council. Perhaps 
the strongest case was one, where the owner had actually 
obtained # a statutory title to the property under the Oudh 
Talukdars Act I of 1869. He was held by his conduct to 
have restored it to the condition of ancestral property (c). 

§ 252. Liability to partition is one of the commonest inci- 
dents of joint property, but it must not be supposed* that 
joint property and partible property are mutually convertible 
terms. . If it were, so, an impartible Zemindary could never 
be joint property. The reverse, however, is the case. The 
mode of its enjoyment necessarily cuts down to a very small 
point the rights of the other members of the family with 
respect to it. But there are two pstrticulars in which its 
joint character becomes material — first, with reference to the 
order of Succession; and, secondly, as to the powers of 
by each successive holder. Now as to 
the $rst point, it has been repeatedly heM by the Privy 



, 3 Dig. 386; 
Rampershad 


T, Shea Dyai, Si. A. 259 i S. 0. 26 Suth.85 ; per tort Bow. 
it, WM.I.A. 506 1 Chelluyamal t. Mutwlmnal, 0 Mad. 
.wMarain Ot. of Wards, 20 Sath. 197- 
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Council that the order of succession to a Zemindary depended 
upon whether “ though impartible it was part of the com- 
mon family property,” or was the separate or self-acquired 
property of the holder (d). As to the second point, the 
authority is less decisive. But the cases seem to show that 
the holder of an impartible Zemindary under Mitakshara 
law would be under the same restrictions as to alienation 
in regard to it as to any other ancestral property. The 
subject will have to be discussed more fully hereafter (e). 

UoparconorSo § 253. An examination into the property of the joint 

porty separately, family would not be complete without pointing out what 
property may be held by the individual members which is 
not joint property. Property which is not joint must be 
either separate property or self-acquired. Separate pro- 
perty, ex vi termini , assumes that the holder of it has ceased 
to be in union with those in reference to whom the property 
is separate. But a man is very commonly separated from 
one set of persons, as, for instance, his brothers, while he is 
in union with others, as, for instance, his own issue. As 
regards the former, his property is separate; as regards 
the latter, it is joint (§ 249). Self-acquisition, on the other 
hand, may be made by any one while still in a state of union, 
and when made will be effective against the whole world. 
I have already (§ 212 — 214) pointed out the early history of 
this branch of the law. The following remarks will show 
how it has been dealt with by modern deqisions. 

Self-acquisition. § 254. The whole doctrine of self-acquisition is briefly 
stated by Yajnavalkya as follows : — “ Whatever is acquired 
by the coparcener himself, without detriment to the father’s 
estate, as a present frcftn a friend, or a gift at nuptials, does 
not appertain to the coheirs (/), Nor shall he who recovers 
hereditary property which has been taken away give it up to 


{d) Katirna Watcher v Btytih ofShinagwiga, 9 M. I. A. m, 869, 810? S. C. 
2 Snih (P. Q.) 31 1 Yanumvla v. Bobchia, 18 M. I. A. 833, 886 1 S. 0. 18 Snth. 
(P. 0.) 81 ; Chowdhry Ckintamun v. Nowlukho, 21. A. 263 j 8. 0. 24S*th, 255 « 

. .Jr * a* 3 TT J"H Ad 1 AM n < I* . _ , . tm 



#HE JOINT FAMILY. 


24; 


the coparceners ; nor what has been gained by science” (g). 
Upon this the Smriti Cliandrika remarks that the estate of 
the father means the estate of any undivided coheir (A). 
While the Mitakshara adds, that the words cc without detri- 
ment to the fathers estate” must be connected with each 
member of the sentence. “ Consequently what is obtained 
from a friend as the return of an obligation conferred at 
the charge of the patrimony ; What is received at a mar- 
riage concluded in the form Asura or the like *(?’) ; What is 
recovered of the hereditary estate by the expenditure of the 
father’s goods ; What is earned by science acquired at the 
expense of ancestral wealth ; all that must be shared with 
the whole of the brethren and the father” ( k ). The author 
of the Mitakshara enlarges the text of Yajnavalkya by 
defining self-acquisition as “ that which had been acquired 
by the Coparcener himself without any detriment to the 
goods of his father or mother” Hence the Madras High 
Court has recently decided that property inherited by a 
man from his mother’s father is not his self-acquisition, and 
this ruling has been affirmed by the Privy Council ( l ). 
The whole contest in each instance is to show that'the gain 
has been without “ detriment to the estate." In early times 
the slightest assistance from the joint patrimony, however 
indirect, was considered to be such a detriment, and the 
possession of any joint property was considered as conclu- 
sively proving that there had been such an assistance. The 
Madras C&urt has always leant very strongly against self- 
acquisition. But the recent tendency of decisions seems to 
, be towards a more sensible view of the law, following out 
its spirit rather than its letter. * 

§ 255. For instance, the gains of science or valour, which 
seem to have been the earliest forms of self-acquisition, 


a, ii. S U8, 119 ; Mitakshara, i. 4, § 1. See Daya Bliaga, vi. 1 j 

0 Sheo Gcbind v. Sham mrcrin, 7 N. W. P. 75. \ 

ft) Mitakshara. i. 4. § & 

^ 4. § 2 j Mutiayan Chetty v. SangiM, 3 Mad. 370; P. C. May 10, 

TheFrivy Council declined to commit itself to thf consequence drawn 
toy thh Madras nigh Court that property so inherited became the joint property 
of the takes and his son. Bee ante, § 248. 1 


Gains of scien 
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were held to be joint property, if the learning had been im- 
parted at the expense of the Joint family, or if the warrior 
had used his father’s sword (§ 213). The law upon this 
point was examined with great fulness in a case where the 
adoptive mother of a dancing girl claimed her property, on 
the ground that it had been acquired by skill imparted at 
the mother’s expense. The High Court of Madras, over- 
ruling a very elaborate judgment of the Civil Judge, decided 
that if these gains were to be considered the gains of science, 
they were joint property of the acquirer and her mother (»»). 
In a later case the gains of a Vakil were held to be divisible, 
on the ground that they had been obtained by education 
imparted at the family expense, although it was found that 
he had received from his father nothing more than a general 
education. Holloway , J., referring to the dancing girl’s 
case, said, “ I fully adhere to the judgment of the High 
Court, for which I am responsible, and especially to the 
statement that the ordinary gains of science by one who has 
received a family maintenance are certainly partible” (a). 
The decisions in the above cases were adopted in general 
terms by the Chief Justice in Bombay in another case of a 
Vakil. There, however, the point really did not arise, as it 
appeared that he united the buisness of money-lender with 
that of Vakil, and that there was joint family property of 
which he had the use (o). 

^ ggac t' Of jecia ca- § 256. It is, however, difficult to see why a person who 

has made gains by science, after having been educated or 
maintained at the family expense, should be in a worse 
position than any other person who has been so educated; or 
maintained, and who h&s afterwards made self-acquisitions. 
Jimuta Vahana lays it down, that where it is attempted to 
reduce a separate acquisition into common property on the 
’ground that it #as obtained with the aid of common pro- 
perty, it must be'shown that the joint stock was used for the 
express purp^ae.of gain. <! It becomes not common merely 
because property may have been used for food car other 
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necessaries, since that is similar to the sucking of the 
mother’s breast” (p). tons seems to be good sense. If a 
member of a Hindu family were sent to England at the 
joint expense* to be educated for the Bar or the Civil Ser- 
vice* it seems fair enough that his extra gains should fall 
into the common stock, as a recompense for the extra outlay 
incurred. It might be assumed that when the outlay was 
incurred the reimbursement was contemplated.. But it is 
different where all start on exactly the same level, with 
nothing but the ordinary maintenance and education which Maintenance 
is common to persons of that class of life. Accordingly, in a fa^iy UCafcl01 
Madras case, where a Hindu had made a large mercantile 
fortune, his claim to hold it as self-acquired was allowed, 
though he had admittedly been maintained in his earlier 
years, educated and married out of patrimonial means (q ) . 

So in a Bengal case, where self-acquisition was set up, and 
the defendant had been maintained at the family expense, 
but proved that in acquiring his property he did not use any 
funds which belonged to the joint family, his gains appa- 
rently being'derived from some lucrative employment, it was 
held that the plea was made out. Mitter , J., sa’id, u The 
plaintiff’s case in the Court below was that the defendant 
received his education from the joint estate, and that he is 
consequently entitled to participate in every property that 
has been acquired by the defendant by the aid of such edu- 
cation. But this contention is nowhere sanctioned by the 
Hindu law*, and I see nothing in justice to recommend it” (r) , 

This case was approved by the Privy Council in an appeal 
where it had been contended that the property acquired by 
a successful merchant was joint property, becauso he had been 
educated out of the joint funds. The fact was negatived, 
upon which the Committee observed, "This being their 
Lordships* view, it does net becojne necessary to consider 
whether the somewhat startling proposition of law put 
forward by the appellant, which, statedi in plain terms, 
amounts to this— that if a member of a jopt Hindu family 


8' a*- 

W Obamokia/rtajf, Gwiput, 11 B. L. B. 201, note j S.V. 1# Both. 182. 
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receives any education whatever fyom the joint funds, lie 
becomes for ever after incapable of acquiring by his own 
skill and industry any separate property — is or is not main- 
tailiable. Y ery strong and clear authority would be required 
to support such a proposition. For the reasons that they 
have given, it does not appear to them necessary to review 
the text-books or the authorities which have been cited on 
this subject. It may be enough to say, that according to 
their Lordships* view, no texts which have been cited go 
to the full extent of the proposition contended.” Then, 
after referring with approval to the Bengal case as laying 
the law down less broadly than those in Madras and Bombay, 
the judgment concluded by saying, u It may hereafter 
possibly become necessary for this Board to consider, whether 
or not the more limited and guarded expression of the law 
upon this subject of the Courts of Bengal, is not more 
correct than what appears to be the dobfepihe of the Courts 
of Madras” ( 5 )* 

§ 257, On the same principle, although the admitted 
possession or existence of joint funds will throw upon the 
self-acquirer the onus of proving that such funds did not 
form the nucleus of his fortune (t), the fact itself is not 
conclusive. In a case in the Supreme Court of Bengal, 
Grant , J., said, “ Where the property descended is incafttr 
ble of being considered as the germ whose improvement 
constituted the wealth subsequently possessed, this wealth 
must evidently be deemed acquired. An ancestral cottage 
never converted, . or capable of conversion to an available 
amount into money, in which the maker of the wealth had 
the trifling benefit pf residing with the rest of the family 
when he commenced turning his industry to profit, — so of 
other things of a trifling nature” (u), - Of course the con- 
trary wonld be held, .if it appeared that the income of the 
joint property wlis large enough to leave a surplus, after 

(s) PauUem Valoo l.JPmliem Sooryah, 4 1. A, 109/ 117; S. 0, 1 Mad. 262. 

K W Shib Pershad vl Qtmgamk4ee, 10 Sath, 291 ; Prm Kristo v, Bhageerutee , 
;?D Suth, 16& I v 

;(jd Goordochyrn vlGotucTcmpney, Ealton, 106; 181 ; per curiam, Meenatckee 

pec. of 1860, 68 j Jadoomonee v. Qungadur, 1 Bouln. 600 j 



§ 256a. All of the above cases were recently examined 
by the High Court of Bombay (ss). They said, “ It certainly 
appears to us that the dictum of Mitter , J., that the propo- 
sition which we are considering “ is no where sanctioned by 
Hindu law/ 1 is not strictly accurate. The texts which have 
been cited to us do, in pur opinion, establish it as a rule of 
Hindu law that the ordinary gains of science are divisible, 
when such science has been imparted at the family expense, 
and acquired while receiving, but that it is otherwise when 
the science has been imparted at the expense of persons 
who are not members of the student's family. But the 
question still remains, whether the term ' Science' as used 
in the texts, is, in modern days, to be construed as meaning 
a mere general education, and not rather a special training 
for a particular profession. The words ‘ any education 
whatever' in the judgment of the Judicial Committee in 
PauUem v. Pauliem, as well as an observation of one of 
their Lordships in the course of the argument, that the 
Madras case of the dancing girl was a case of a special 
training, and not necessarily applicable to a case of general 
training, may seem to indicate that, if the question again 
comes before their Lordships, it will be considered chiefly 
with reference to the nature and extent of the education 
imparted at the family expense." The Court, after citing 
with approval the remarks at the beginning of the preced- 
ing paragraph, proceed to say : “ We think that we shall 
be doing no violence to the Hindu texts, but shall be only 
adapting them to the condition of modern society, if we 
hold, that, when they speak of tha gains of science which 
has been imparted at the "family expense, they intend the 
special branch of science which is the immediatejsource of 
the gains, and not the elementary education which is the 
necessary stepping stone fcp the acquisition of all science." 

(ss) Lakshman v. Jomnabai , 6 Bom. 225,^. 242. 
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discharging the necessary expenses of the family, out of 
which the acqufsitions haight have been made ( v ). And 
purchases made with 'money borrowed on the security of the 
common property will belong to the Joint Family, the mem- 
bers of which will be jointly liable for the debt (w). But it 
would be otherwise if the loan was made on the sole credit of 
the borrower, or even if the loan was made out of the common 
fund, under a special agreement that it was to be at the sole 
risk of the borrower, and for his sole benefit ( x >. 

§ 258. Estates conferred by Government in the exercise Government 
of their sovereign power, become the self-acquired property grant0 ‘ 
of the donee, whether such gifts are absolutely new grants, 
or only the restoration to one member of the family of pro- 
perty previously held by another, but confiscated (?/). But 
where one member of a family forcibly dispossesses another 
who is in possession of an ancestral Zemindary, and there is 
no legal forfeiture, nor any fresh grant by a person compe- 
tent to confer a legal title, the new occupant takes, not by 
self-acquisition, but in continuation of the former title (z), 

A point whiej^has only recently been decided is, whether g av ingsfrom 
the savings made by the holder of an impartible estate 
under Mitakshara law, are his self-acquired property, or not. 

It is quite settled that, although an impartible Zemindary 
may be joint property, in the sense that all the family have 
a joint and vested interest in the reversion (§ 252), its 
annual income, gnd the accumulations of such income, are 
the absolute and exclusive property of the possessor of the 
Zemindary for the time being. None of his kindred can . 
claim an account of the mode in which he has spent his 


[v) Sudantmd r. Sooty o Monee, 11 Sufch. 436. 

[w) Sheo'pershad v\ Kulunder , 1 S. D. 76 (101). 
to) Rai Nursing h v. Rai N drain, 3 N. W, P.' 218- 

!y) Eat am a Natchiar Rag ah of Shivaganga, 9 M. I. A. 006 ; S. 0. 2 Sato. 

8 >. 0.) 31; Beer Pertab v. Maharajah Ra fender, 12 M. I. A. 1, (Hun sapor® 
&«e) ; B. O, 2 Sutli. (P, C.) 81. 4s to grants inOudh i^ter the Confiscation of 
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for life. Chitabdas v. CoUector of Surat , ib. 54 ; S. 0. aijBora^lSO. 
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income, nor a share in the profits annually accruing or laid 
by. He may spend as much Or hs little of his income as 
he likes. If he spends it all, it is not waste, and what- 
ever he invests is absolutely at his own disposal during his 
life (a). Thoro could thorefore bo no coparcenary in such 
savings, and therefore no survivorship (7>). If, thorefore, a 
Zemindar in Madras left no issue, it seems to me that his 
widow would take his savings before his brothers, or their 
issue, and ft, lie left issue, they would take exclusively. This 
appears to have been the view of the Madras High Court in 
one of the two cases quoted above, where they say, 
“ Whether regarded as the separately acquired funds of tlie 
Zemindar, or as it really is, his acquisition derived from 
ancestral property owned by him solely, it is equally divisi- 
ble family property as between his sons” (c). Accordingly 
when a PoligAr died leaving debts which would not bind the 
family, but also leaving property which had been purchased 
out of the savings of his income, it was held that such 
purchases were his separate property, to which his creditors 
would bo entitled in discharge of their debts (d). Of course 
savings landed down from previous Zemindars would follow 
a different rule ; they would become the joint property of 
his descendants, of whom the succeeding Zemindar was only 
one, his brothers and their issue being the othors. 

§ 259. Another mode of self-acquisition, which is not very 
likely to arise now, is where* one coparcener unaided by the 
others, or by the family funds, recovers, with the acquies- 
cence of his co-heirs, ancestral property, which had been 
seized by others, and which his family had been unable to 
recover (e). In order to bring a case within this rule, the 
property must have passed into the possession of strangers, 


(a) Mahapcyulungatu v. Rajah Bow Pantafa t 5 Mad. H. 0. 81, 41 j hutch- 
mana Row v. Terimul Row, 4 Mad. Jur. 241. 

(b) See Neelktsto Defy. Botrrhunder, 12 M. I. A. 540 ; S. 0 3 B. L. R ,(P. 0.) 

18 ; S. c 12 Sat*. (P. 1 ) 21 (Tipperah Case). 1 # 

(c> 5 Mad. H. 0. 41 j&pvv, note (a). 

(<i) Kotta Ramaamniv, Raman, 8 Mad. 345. Both Judges agreed that this 
would be the cate wita a dtiute Poligar, but they differed as to the law where 
the Polijcar waa one di facto out not dejwe. See pp, 155, 185. 

(4 Mauu,*jat, § 209f mitakshaiw, i. 4, § 2, 8; l)aya Bbaga, 4, 2, § 81— 37 * 
1). X. 5* i?. 2, § 0— D,J . 
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and be bald by them adversely to the family. It is not 
sufficient that it should Wb held by a person claiming title to 
hold it as a member' of the family, or by a stranger claiming 
under the family, as for instance by mortgage. So also the# 
recovery by one co-heir for his own special benefit is only 
permissible where “ the neglect of the coparceners to assert 
their title had been such as to show that they had no inten- 
tion to seek to recover the property, or where at least indif- 
ferent as to its recovery, and thus tacitly assonted to the 
recoverer using his means and exertions for that purpose, or 
upon an express understanding with the recovered copar- 
ceners” “The recovery, if not made with the privity of 
the co-heirs, must at least have been bond fide, and not in 
fraud of their title, or by anticipating them in their inten- 
tion of recovering the lost property.” Finally, it must be 
an actual recovery of possession, and not merely the obtain- 
ing of a decree for possession (/). 

As to the result of such a recovery, there seems to be a Result to re- 
conflict in the Mitakshara. At ch. i. 5, § 11, the author, coverer * 
referring to Manu, ix. § 209, makes the property which has 
been recovered belong exclusively to the recoverer. At 
ch. i. 4, § 11, he quotes a text of Sankha as establishing 
that, “if it be land, he takes the fourth part, and the 
remainder is equally shared among all the brethren.” Dr. 

Mayr reconciles the discrepancy by supposing that the 
former text refers to the case o*f a recovery by the father, 
while the latter refers to one of several brethren or other 
coparceners, who all stand on the same level (g). The 
Bengal authorities, however, take the rule as applying to 
every recoverer, but only in the ca&e of land (A). It is to 
be observed that the recoverer takes one fourth first, and 


. then shares equally with the others in the residue (i). 

& 260* An intermediate case between self-acquired and Acquisition* 

. * aided by joint 

: : V * fund*. ■ 


(/) VMcttcky v. Anmsamy, 5 Mad. H. C. 150 j mheAoarv.Shitol, 8 Sutb. 
IS i S. C. Confirmed on review j Sub nomine, JBissessur v. Seetul t 9 Both. 69 ; 
Boiofa* w'GMf Word** 14 JSuth, $4. , 
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PROPERTY ACQUIRED PARTLY WIT$t JOINT FUNDS. 

joint property is the case, resting upon a text of Vasishta, 
in which property acquired by a single coparcener, at the 
expense of the patrimony, is said to be subject to partition* 
the acquirer being entitled to a double share ( k ■). It has 
already been suggested (§ 213) that this text probably 
applied originally to self-acquisition properly so called, and 
that it cut down the rights of a self -acquirer, instead of 
enlarging the rights of one who has made use of common 
property. ' .The Smriti Chandrika and Madhaviya both 
restrict the text to the gains of learning, when considered 
to be partible in consequence of the education from which 
they sprung, having been imparted at the expense of 
the family ( l ). The general principles laid down by 

Vijnanesvara seem to exclude the idea that any special and 
exclusive benefit can bo obtained tp any co-heir by a use of 
the family property (m). Mr. W. MacNaghten states that 
under Benares law no such benefit can be obtained, what- 
ever may have boon tho personal exertions of any individual, 
but that the rule does exist in Bengal («). There is no 
doubt that in that province the rule has been repeatedly 
laid dov^n (o), but little attempt lias been made to define its 
extent, or the cases to which it applies. In a case before 
the Supreme Court of Bengal, Sir Lawrence Peel , C. J., laid 
, down the law as follows : “ The authorities establish, and 
; the uniform course of practice in this Court is conformable 
to them, that the sole manager of the joint stock is thereby 
entitled to no increased share, and that skill and labour con- 
tributed by one joint sharer alone in the augmentatiQn or 
J improvement of the common stock, establishes no right to a 
♦larger share; that tbe c acquisition of a distinct property 
without aid of the joint funds or joint labour gives a 
separate, right, and creates a separate estate; that the 


(h) Mitalcsbara, i. 4, § 29 ,* Daya Bhajya, vi. 1, § 27—29. 

(1) Smriti , Chandrika, vil §9? Madhaviya, p. 49, and see fufcwab. 2 W 
MaoN. 167- . „ ( * 
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acquisition of a distinct property, with the aid of joint 
funds, -or of joint labotA*, gives the acquirer a right to a ; 
double share, and prevents the character of separate estate 
from attaching to such an acquisition ; and lastly, that the 
union with the common stock of that which might otherwise 
have been held in severalty, gives it the character of a joint 
and not of a separate property/’ Grant , J., held to the 
same effect, adding that in this respect the law of Bengal 
and the Mitakshara coincide, and that to entitle ibo acquirer 
to a double share, he must only be “ aided by means drawn 
from the joint funds of little consideration” (p). This 
decision is cited with approval by the Supreme Court of 
Bengal (q) as laying down both the rule and the exception 
as to joint and separate acquisitions. The first principle 
laid down by Sir Lawrence Peel , that in order to entitle the 
acquirer to a double share, the property acquired must be a 
distinct one, is in accordance with the Mitakshara, which, 
after citing Vasishta’s text, proceeds, “ The author (Yajna- 
valkya) propounds an exception to that maxim. But if the 
common stock be improved, an equal division is ordained 
and says that in such a case, a double share is not allotted 
to the acquirer (?•). The second principle laid down by 
Grant, J., that the assistance derived from the joint funds 
must be of little consideration, seems also to be in accord- 
ance with the Daya Bhaga. It will be seen that Jimuta 
Vahana rests the doctrine of* the double share of the 
acquirer, jjot upoii the text of Vasishta, which he seoms to 
take as applying to self-acquisition, properly so called, but 
upon a text of Yyasa. “ The brethren participate in that 
wealth, which one of them gains l>y valour or tho like, 
using any common property, either a weapon or a vehicle” 
(»)+, Here the meritorious cause of the acquisition is the 
brother himself, the assistance derived from tho joint funds 
being insignificant. This view is in accordance with the 
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Gfoorooehttrn ▼. Gfoluclcmone y, Fulton, 166. „ x 
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futwah of tie Pandits in Purtab Bahaudur v. Tilukdharee 
(i t) 9 “ of several brothers living together in family partner* 
ship, should one acquire property by means of funds com- 
mon to the whole, the property so acquired belongs 
jointly to all the brothers. Should, however, the means of 
acquisition, drawn from the joint funds, be of little consider- 
ation, and the personal exertions considerable, two shares 
belong to the acquirer, and one to each of the other 
brothers.” * , Both points have been affirmed by later deci- 
sions of the Bengal High Court (w). 

§ 261. There is a good deal of conflict, probably more 
apparent than real, between the decisions of the High Court 
of Bengal as to the question upon whom lies the onus of 
proof, where property is claimed by one person as being 
joint property, and withheld by another as being self- 
acquired, or nice versa . The general principle undoubtedly 
is, that as every Hindu family is supposed to be joint unless 
the contrary is proved, so if nothing appears upon the case 
except that a member, of a family, admittedly or presumably 
joint, is in possession of property, if he alleges that it is his 
own self;acquisition, he is alleging something which is an 
exception to the general rule, and it lies upon him to prove 
the exception (t>). But on the other hand, the case of a 
plaintiff who seeks to establish a claim to Joint Family pro- 
perty is no exception to the rule, that the plaintiff must 
make out his case. He starts with a presumption in his 
favour. But this presumption must be taken along with the 
other facts, proved or admitted, and those facts may so far 
remove the presumption arising from the ordinary condition 
of a Hindu family, as ijp throw back the burthen of proof 
on the other side (w). What, then, is the. extent of the pre- 
sumption as the condition of a Hindu family F “ The nor- 
mal state of every Hindu family is joint., Presumably every 
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such family is joint in food, worship, and estate. In the 
absence of proof of division, such is the legal presumption. Presumption as 
But the members of the family may sever in all or any of to union ’ 
these three things” (as). Of course there is no presumption 
that a family, because it is joint, possesses joint property, 
or any property. But where it is proved or admitted that a 
Joint Family possesses some joint property, and the property 
in dispute has been acquired, or is held in a manner, con- 
sistent with that character, “ the presumption of*law is that 
all the property they were possessed of was joint property, 
until it was shown by evidence that one member of the 
family was possessed of separate property.” And this pre- 
sumption is not rebutted merely by showing u that it was 
purchased in the name of one member of the family, and 
that there are receipts in his name respecting it ; for all that 
is perfectly consistent with the notion of its taving been 
joint property, and even if it had been joint property, it still 
would have been treated in exactly the same manner” ( y ). 

The difference of opinion seems to arise as to the degree to 
which the presumption is to be pushed, where the family 
is joint, but where no nucleus of joint property is either 
admitted or proved, and where some property is held by 
one or more members in a manner, as regards either origin 
or enjoyment, apparently, though not necessarily, incon- 
sistent with the idea of a joint interest. 

§ 262. The law qpon this point* was laid down as follows 
by the Sudder Court of Bengal. “ Where, by the plaintiffs 
own admission, the properties in dispute were not acquired 
by the use of patrimonial funds, and the defendants never 
acknowledged that they were acquired*by the joint exertions 
and aid of the plaintiff and bis father, it was for the plaintiff 
to prove his own allegations as to the original joint interest 
in t be purchase of the property. The mere circumstance pf 
the parties having been united in food, raises no such suffi- 


, Per curiam. Neelki$to Deb v. Beerchund&r, (Tipperali case) 12 M. I. A. 
h &M0. 8 JB. L. B. (P. O.) 18 ; S. C. 12 Suth. (P. C.) 21 j fiaragmty 7 . , 
A.92;S.0.1S«fcb. (P.c.)80. _ _ . . ' 
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ciont presumption of a joint interest as to relieve the plain- 
tiffs from the onus of proof” (z). And the Bengal High 
Court said, ft To render it joint property, the consideration 
for its purchase must have proceeded either out of ancestral 
funds, or have been produced out of the joint property, or 
by joint labour. But neither of these alternatives is matter 
of legal presumption. It can only be brought to the cogni- 
zance of court of justice in the same way as any other fact, 
viz., by evfdence. Consequently, whoever* s interest it is to 
establish it, ho must be able to produce the evidence. The 
plaintiff coming into Court to claim a slmro in property as 
being Joint Family property, must lay some foundation before 
he can succeed in his suit. He must, at least, show that the 
defendants whom lio sues constitute a Joint Family, and 
that the property in question became joint property when 
acquired, or that at some period since its acquisition it has 
been enjoyed jointly by the family. It will bo sufficient for 
this purpose for him to show that the family, of which the 
defendants came, was at some antecedent period, not unrea- 
sonably groat, living joint in estate ; and that the property 
in question was either a portion of the patrimonial estate, so 
enjoyed by the family, or that it has been since acquired 
by joint funds. In this case the Principal Sudr Amin has 
found that tho plaintiff has given no proof of the family 
being joint, beyond tho admitted fact of the three persons 
being brothers and tho plaintiff has also given no sort 
of proof that those brothers ever were living* tn the joint 
enjoyment of any property, still less that this property was 
acquired by the use and employment of any joint funds. It 
seems to us that he tfas entiroly right, on this finding, to 
dismiss tho plaintiff’s suit without looking farther into the 
case” (a). The principles laid down in this case as to 
onus probandi were, however, denied to be law by the 
Chief Justice.* Sir Richard Couch . in Taruch C hander v. 


(a) Jtwfrwvev. CHumtmm, & ft. of 1852, 111, citing 2 W. MaoN. 152—156; 

¥. MfcftH. 60, approved j Hoobhedur v. Boloram, Suth. Sp. J\o. 57, 
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Jodeshur (6). He laid down the rule to be that, (< as the pre- 
sumption of law is that all the property the family is in pos* 
session of is joint property, the rule that the possession of 
one of the joint owners is the possession of all would apply 
to this extent, that if one of them was found to be in pos- 
session of any property, the family being presumed to be 
joint in estate, the presumption would be, not that he was 
in possession of it as separate property acquired by him, 
but as a member of the Joint Family.** This ruling, how- 
ever, was considered and differed from by other Judges of 
the High Court in two subsequent cases (c), and was again 
considered by the High Court and affirmed by two later 
cases. One of these was the decision of a Court of Appeal, 
and in the second a single Judge refused to refer the point 
to a full bench as being conclusively settled (d). 

§ 263. It seems to me that the difficulty arises from 
attempting to lay, down an abstract proposition of law, which 
"will govern every case, however different in its facts. It is 
correct to say that a Hindu family is presumed to be joint. 
It is merely equivalent to saying, that, where nothing else 
is known of a family, the probability is that they have never 
entered into a partition with each other. It is a definite 
statement as to the probability of a single fact. But to say 
generally of any piece of property in the possession of any 
member of the family, that it is presumably joint estate, is 
to assert one or other of a great many different propositions. 
Either tKat in its present condition it was ancestral property, 
or that it was acquired by means or with the assistance of 
ancestral property, or by means of joint labour, or joint 
funds> or both, or that it was acquired by a single member 
without aid from other funds, or from other members, and 
then thrown into the common stock. Now, these pro- 
positions are each different in their probability, and different 


{b) 11 B* L. B. 19$; 8, C *19 Sntb. 178; acc, Annundo Mohun ▼. Jtau&i 1 
Misrab.169 ; Bait Singh v Dahee Singh, 2 N. W. P. 808 ; Nu rsxngh Bat v. 
V> 'HMSk 8 N, W. P. SI Tj Sidujpa v. rooneakooty , Morni, 100. 
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in the facta which would establish them. The very state- 
ment of the plaintiffs case, or his° evidence, may negative 
some of them, just as the defendant’s case may admit some 
of them. It seems impossible to say what the presumption 
is until it is known what proposition the plaintiff and defend- 
ant respectively put forward. This seems to be all that is 
laid down by the Bengal cases, which go most strongly 
Burthen of proof against the rights of undivided family. The Judges say, 
“ Tell us what your case is : when we find how much of it 
is admitted by the other side, we will then be able to say 
whether you are relieved of the necessity of proving any 
part of your case, and how much of it.” For instance, if 
the plaintiffs case was that the property was ancestral, and 
the defendant admitted that it was purchased with his 
father’s money, but alleged that the purchase was made in 
his own name, and for his own exclusive benefit, the bur- 
then of proof would lie on him (e) . Again, if the case was 
that the property was purchased out of the proceeds of the* 
family estate, and it was admitted that there was family 
property, of which the defendant was manager, the onus 
would also lie on him to show a separate acquisition (/). 
And so it would be where the property was acquired by any 
member, if the family was joint, and there was an admitted 
nucleus of family property (gr). If it was denied that there 
ever had been any family property, or ^admitted that the 
defendant was not the person in possession of it, the plaintiff 
would, I imagine, fail if he offered no evidence .whatever. 
The amount of evidence necessary to shift upon the other 
side the burthen of displacing it might be very small, but 
would necessarily vary according to the facts of each case. 
On the other hand, if the property was admitted to be 
originally self-acquisition, but stated to have been thrown 
into the common stock, this would be a very good case, if 
made out (§ 251), but the onus of proving it would be 


( 0 ) GiJpeekrist v. Gwngap&'saud, 6 M, I. A. 58 ; Bmmwr r. Luchmeesw, 6 
,1, A 333V$. C t 5 0. D. R. 477. * . ■* ' 
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heavily, on the party asserting it. And so it would be if 
the property were admitted to have been acquired by one 
member without the use of family funds, but the plaintiff 
asserted that he had rendered such assistance as made it 
joint property. Even where it appeared that the family had 
ancestral property in their joint possession, but that some 
of the family acquired separate property from their own 
funds, and dealt with it as their own without reference to 
the other members of the family, the Privy Council held 
“ that such a state of things may be fairly held to weaken, 
if not altogether to rebut, the ordinary presumption 
of Hindu law as to property in the name of one member 
of a Joint Family, and to throw upon those who claim 
as joint property that of which they have allowed their 
coparcener, trading and incurring liabilities on his separate 
account to appear to be the solo owner, the 'obligation of 
establishing their title by clear and cogent reasons ’ 9 (h). 

A fortiori, where there had been admitted self-acquisitions, 
and an actual partition, if one of the members sued subse- 
quently for a share of property left in the hands of one of 
the members as his self-acquired property, alleging that it 
was really joint property ; or if a member of the family 
admitted a partition among some of the members, but asserted 
that the others had remained undivided, the onus would lie 
upon him to makelfat such a case (i). 

§ 264* The fourth subject of examination relates to the Enjoyment of 
modem Which the Joint Family property is to be enjoyed by family property * 
the coparceners. This must necessarily vary according to 
the view taken of the nature of the family corporation. In 
Malabar and Canara, where the property is indissoluble, Malabar, 
the members of the family may be said rather to have rights 
Out of the property than rights to the property. The head 
of the family is entitled to its entire possession, and is abso- 
lute in its ma nagement. The junior members have only a 


(h) Bodk Singh v. Qvmsh, 12 B. L. R. 317, 327 ; S. O l^Satb. 356. 
ii) mrivfchititrdhare*, 9 Sufch. 668 ; Kannco v. Kasim 
Gat 8*5 i Radha Churn v. Kripa t 6 Cal. 474, See the converts case, JCmm&P* 
v, 8 Mad. H. G. 25. 
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Bengal. 


right to maintenance and residence. They cannot call for 
an account, except as incident to a c prayer for the removal of 
the manager for misconduct, nor claim any specific share of 
the income, nor even require that their maintenance or the 
family outlay should be in proportion to the income. An 
absolute discretion in this respect is vested in the manager, 
(fc). A family governed by Mitakshara law is in a very 
similar position, except as to their right to a partition, and 
to an account as incident to that right. In a judgment which 
is constantly referred to, Lord Westbury said, “ According 
to the true notion of an undivided family in Hindu law, no 
individual member of that family while it remains undivided, 
can predicate of the joint and undivided property that he, 
that particular member, has a certain definite share. No 
individual member of an undivided family could go to the 
place of the receipt of rent, and claim to take from the col- 
lector or receiver of the rents a certain definite share. The 
proceeds of undivided property must be brought, accord- 
ing to the theory of an undivided family, to the common 
chest or purse, and there dealt with according to the modes 
of enjoyment by the members of an undivided family” (Z). 
The position of a Joint Family under Bengal law is in some 
respects less favourable, and in other respects, apparently, 
more favourable than that of a family under Mitakshara 
law. Where property is held by .fitter as head of an 
undivided family, his issue have no legal claim upon him or 
the property, except for their maintenance. He can dispose 
of it as he pleases, and they cannot require a partition (§ 221). 
Consequently they can neither control, nor call for 
account of his management. But as soon as it has made a 
descent, the brothers or other co-heirs hold their shares in a 
sort of quasi-severalty, which admits of the interest of each* 
While still undivided, passing on to his own representatives, 
male or females, or even to his assignees (»t). How far 
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this principle enlarges the rights of the co-sharers inter se 
is a matter of some obscurity. Primd facie one would 
imagine that it would entitle each coparcener under Bengal 
law to do what; according to Lord Westbury , no copar- 
cener can do under Benares law, viz,, " to predicate of the 
joint and undivided family property that he, that particular 
member, has a certain definite share.” But this seems 
hardly to be admitted by the Supreme Court of Bengal, in 
a passage where they laid down the following propositions 
as setting forth the characteristics of joint property held by 
an undivided family in Bengal. “ First, each of the copar- 
ceners has a right to call for a partition, but until such par- 
tition takes place, and even an inchoate partition does not 
seem to vary the rights of the co-sharers, the whole remains 
common stock ; the co-sharers being equally interested in 
every part of it. Second, on the death of an # original co- 
sharer his heirs stand in his place, and succeed to his rights 
as they stood at his death ; his rights may also in his life- 
time pass to strangers, either by alienation, or as in the case 
of creditors, by operation of law ; but in all cases those who 
come in, in the place of the original co-sharer, by inherit- 
ance, assignment or operation of law, can take only his rights 
as they stand, including of course the right to call for a 
partition. Third, whatever increment is made to the com- 
mon stock whilst tjhe estate continues joint, falls into and 
becomes part of that stock. On* a partition it is divisible 
equally, no matter by what application of the common funds, 
or by whose exertions it may have been made ; ‘the single 
exception to the rule being, that on the acquisition by one 
co-sharer of a distinct property, with the aid only of the 
joint funds, the acquirer may take a double share in that 
property. The increment arising from the accumulations of 
undrawn income is obviously within the general rule” (n). 

§ 265. So long as the manager of the Joint Family 
administers it for the purposes of the family* he is not under 


“ (ft) Semeemney 1 Doses* j. Veiufrundo, 6M. I. A. 526, 630t 8^0- (P. 
OlM reversed by the P. 0. upon the construction of a wifi, but these pto- 
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the same obligation to economise or to save* as wonld be the 
case with a paid agent or trustee. For instance, where the 
family concern is being wound up on a partition, the 
accounts must be taken upon the footing of what has been 
ispent, and what remains, and not upon the footing of what 
plight have been spent, if frugality and skill had been 
Employed (o). The reason, of course, is that the manager is 
pealing with his own property, and if he chooses to live 
Expensively, the remedy of the others is to come to a parti- 
tion. On the other hand “ he is certainly liable to make 
good to them their shares of all sums which he has actually 
mis-appropriated, or which he has spent for purposes other 
than those in which the Joint Family was interested. Of course, 
no member of a joint Hindu family is liable to his copar- 
ceners for anything which might have been, actually con- 
sumed by him in consequence of his having a larger family 
to support, or of his being subject to greater expenses than 
the others ; but this is simply because all such expenses are 
justly considered to be the legitimate expenses of the whole 
family. Thus, for instance, one member of a joint Hindu 
family may have a larger number of daughters to marry 
than the others. The marriage of each of these daughters 
to a suitable bridegroom is an obligation incumbent upon 
the whole family, so long as they continue to be joint, and 
the expenses incurred on account of such marriages must be 
necessarily borne by all thfe members, without any reference 
whatever to respective interests in the family estate” (p). 
Observations to the same effect were made by the Supreme 
Court of Bengal in the case from which I have already 
quoted, and they add,*“ We apprehend that at the present 
day, when personal luxury has increased, and the change of 
manners has somewhat modified the relations of the mem- 
bers of a Joint Family, it is by no means unusual that in the 
common Khatta book an account of the separate expendi- 
ture of each member is opened and kept against hint ; and 
that on ^partition, even in the absence of fraud or exclu- 
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sion, those accounts enter # into the general account on which 
the final partition and allotment are made” (q). 

§ 266. The right of each member of an undivided Hindu Right to an 
family to require an account of the management, has been 
both affirmed and denied in decisions which are not very 
easy to reconcile. Possibly, however, the apparent conflict 
may be explained, by considering the various purposes for 
which an account may bo demanded. It is of course quite 
clear, that every member of the coparcenary, whcf is entitled 
to demand a partition, is also entitled to an account, as 
a necessary preliminary to such partition. A different 
question arises, where the account is sought by a member 
who desires to remain undivided. A claim by a continu- 
ing coparcener to have a statement furnished to him of the 
amount standing to his separate account, with a view to 
having that amount or any portion of it paid over to him, 
or carried over to a fresh account, as in the case of an ordi- 
nary partnership, would, in a family governed by Mitak- 
shara law, be wholly inadmissible. The answer to such a 
demand would be, u You have no separate account. Your 
claim is limited to the use of the family property, and every- 
thing that has not been specifically set apart for you belongs 
to the family and not to its members.” It was a claim to an 
account of this sort to which Jackson, J., referred, when he 
said, “ It appears to be admitted that, although a son has a 
joint interest in the ancestral estate with his father, he cannot, 
as long as that estate remains joint, call upon his father for 
an account of his management of that estate ; that he, for 
instance, could not sue his father for mesne profits for years 
during which it was under his fathers management” (r). 

But it would be very different if he said, “ I wish to know 
how the affairs of the corporation to which I belong are 
being managed.” It certainly seems a matter of natural 
justice that such a demand should be complied with. The 
remedy which any coparcener has against mismanagement 


(q) Soorje&money Bosses v. Dembundo, 6 M. I. A. 540 ; S. C** 4 Suth- 
(P.U.) 114. 

(r) Bhudanund v, Bonomatw, fi Suth.,256, 259. 
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of the family property, is his right to a partition. But he 
cannot know whether it would be wise to exercise this right, 
unless he can be informed as to the state of the affairs of 
the family. Yet even a right to an account of this nature 
has in some cases been denied. The Supreme Court of 
Bengal in the case already referred to {$) say, ff the right to 
demand such an account, when it exists, is incident to the 
right to require partition ; the liability to account can only 
be enforced upon a partition.” In one case of a Bengal 
family, Pkear , J., drew a distinction as to the liability to 
account between the case of a management on behalf of a 
minor and on behalf of one of full years. In the former 
case he considered that the manager was strictly a trustee, 
and was bound when his trust came to an end, that is at 
the end of the minority, to account for the manner in which 
he had discharged it. But as regards adult members, he 
said, “ the manager is merely the chairman of a committee, 
of which the family were the members. They manage the 
property together, and the ‘ hartd * is but the mouthpiece of 
the body, chosen and capable of being changed by them- 
selves.* Therefore, unless something is shown to the con- 
trary, every adult member of an undivided Joint Family, 
living in commensality with the * harta 9 must be taken, as 
between himself and the * harta* to be a participator in, 
and authoriser of, all that # is from time to time done in the 
management of the joint property to this extent, namely, 
that he cannot, without further cause, call the * f harta 9 to 
account for it. Of course, it may, as a matter of fact, be 
the case in a given family that the ‘ harta 9 is the agent of, 
or stands inn fiduciary and accountable relation to, one or 
more of the members. It would be easy to imagine a state 
of things under which he had become the trustee of the 
property relative to his adult coparcener, or in which, by 
reason of his fraud or other behaviour, they, Some or one 
of them, had acquired an equity to call upon him for an 
account. ; Jfii thaS* I desire to say is, that, in my judgment, 
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he does not wear this character of accountability, merely 
because he occupies the position of ‘karta i>} (t). In this 
case, the plaintiff sought for the account, not merely for 
information, but as incidental to a claim for his share of the 
surpluses which such an account would show that the man- 
ager had received. The suit was not one for partition, 
as is evident from the fact that the entire suit was dismissed. 
Had he sued for a partition he would of course have been 
entitled to it, though on different terms as to •accounting 
from those which he tried to impose. 

§ 267. This decision was relied on in a later case, where 
a widow (in Bengal) sued for a partition of the property, 
and, as incidental thereto, for the dissolution of a banking 
partnership, and that the defendant, the manager, should 
render an account of the estate of the common ancestor, 
and of the banking business (u). Marlcby, J.,*said, “ I am 
clearly of opinion that, in the ordinary case of a joint Hindu 
family, the manager of the whole, or any portion of the 
family property, is not, by reason of his occupying that 
position, bound to render any accounts whatever to the 
members of the family.” He granted an account in the 
special case on the ground that the banking business was 
carried on, not as a common family business in the strict 
sense, the profits of which were all to sink into the common 
family fund, but rather on the footing of a partnership, the 
profits of which, when realised, ^rere to be divided among 
the individual members in certain proportions. This deci- 


sion however was directly overruled by the Full Bench, u Full Bench 
in a case where the following questions were referred forjl decislott *' 
decision 1. Whether the managing member of a joint I 
Hindu family can be sued by the other members for anf 


account, and (it appearing that one of the plaintiffs was a 
minor) 2. Whether such a suit would not lie, even if the 
parties suing were minors!, during the period for which the 

accounts were asked. Mr. Justice Mitter in making the 
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reference said, " suppose, for instance, that one of the mem- 
bers of a Joint Family, with a vfew to separate from the 
others, asks the manager what portion of the family income 
has been actually saved by him during the period of his 
managership. If the manager chooses to say that nothing 
has been saved, but at the same time refuses to give 
any account of the receipts and disbursements, which were 
entirely under his control, how is the member, who is 
desirous of separation, to know what funds are actually 
available for partition ? And according to what principle of 
law or justice can it be said that he is bound to accept the 
ipse dixit of the manager as a correct representation of the 
actual state of things ?” Both questions accordingly were 
answered in the affirmative. The previous decision was 
overruled, and that of Ohuckuri v. Poran was reconciled 
and explained, as meaning only that joint managers must 
be taken to have authorized each other’s acts, and, there- 
fore, could not after a lapse of years call for an account by 
one of themselves of dealings which were in faot their 
own (v). 

§ 268. The decision upon the two questions referred is 
no doubt perfectly sound. But I cannot understand the 
framework of the suit. The plaint alleged that there was 
real and personal property, the management of which was 
taken by the defendant in 1863 ; that although the profits 
were large, yet the plaintiffs had not been properly main- 
tained; that the elder plaintiff had taken upon himself, in 
1866, the management of the one-third share belonging to 
himself and his minor brother; he prayed for recovery 
of one-third share of c ^he profits during the defendant’s 
management from 1863 to 1866, and also for one-third share 
of the personal property. No share of the real property was 
asked for. The account was asked for as incidental to this 
claim* The defendant pleaded a partition in 1849 which 
was found agaipst. The original Court gave a decree for 
the plaiptiff for a share of the profits of the real and per- 
sonal property, but not for a share of the corpus. This 

im&KayeUUm ityw M & L. B. 347; S< C, 18 Sutb. (IV&) 

Qbhoy thunder v. •* 
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decree seems to have been in principle affirmed on appeal. 

It would appear then that the claim made by the plaintiff 
was, that a separate account should be kept in the name 
of each co-sharer, in which ho should be credited with an 
aliquot share of the savings, and debited with the amount 
actually expended on himself, and that the balance should 
be paid over to him annually, or as it accumulated, when- 
ever he chose to ask for it. It is evident that if this prin- 
ciple were carried out, no additions could ever *be made to 
the family property. If the entire family chose to live up 
to their income, of course they could do so. But would any 
one member of the family have a right to insist upon living 
upon a scale higher than was thought suitable by the other 
members ? Would he have a right to withdraw his own 
share of the income annually from the family system 
of management or trade, and to deal with'it on his own 
account ? If he did so, would the accumulations of such 
annual withdrawals, and the profits made by means of them, 
be his own separate property, or would they continue to be 
joint property ? Either supposition involves a contradiction. 

If they became separate property, that would be in conflict 
with the rule that the savings of joint property, and acqui- 
sitions made solely by means of joint property, continue to 
be joint. If they became separate, it would follow that a 
member of an undivided family might accumulate large 
separate acquisitions by simpljf investing portions of the 
family property. On the other hand, if such accumulations 
remained joint property, the absurdity would arise that A. 
might sue B. and get a decree for a thousand rupees, and 
B. might sue A. the very next week, to enforce a partition 
of that sum and recover a moiety of it. 

§ 269. It is, however, quite possible that the plaint was 
based upon a system of family management, which is by ; ’ 

no means uncommon, when the family continues undivided, 
but each member holds a portion of the property separately, 
and applies the income arising from it to his own use. Of 
course, if the portion appropriated to A. was placed in 
charge: of Bv, the income would bo hold by him for the uso 
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of A ., and he would be entitled to an account of its applica- 
tion, and to payment over of the balance. But this would 
be, not by virtue of the general usage of an undivided 
Hindu family, but in opposition to that usage, by virtue of 
a special arrangement for the apportionment of the income 
among the individual branches. It must be owned, how- 
ever, that the language of Couch , 0 . J., looks as if he took 
a different view. He says (io), “ It appears to me that the 
principle upon which the right to call for an account rests 
is not, as has been supposed, the existence of a direct 
agency, or of a partnership where the managing partner 
may be considered as the agent for his co-partners. It 
depends upon the right which the members of a joint 
Hindu family have to a share of the property; and where 
there is a joint interest in the property, and one party 
receives all tlfe profits, he is bound to account to the other 
parties who have an interest in it, for the profits of their 
respective shares, after making such deductions as he may 
have the right to make.” If by this the learned Chief 
Justice meant that he was bound to account for these profits, 
in the sense of paying them over, or holding them at the 
disposal of the individual members, the opinion must be 
founded upon a distinction between the rights of co-sharers 
under Bengal and Mitakshara law. It must proceed upon 
the idea that the entire share of each member, and therefore 
its entire income, is appropriated to him, free of all claims 
by the others, and therefore that the manager only receives 
it as his agent and trustee. Such a view is certainly the 
logical result of Jimuta Vahana’s theory of joint-ownership. 
But it is opposed to many of the judicial dicta already 
quoted. 

§ 270 . A necessary consequence of the corporate character 
of the family holding is, that wherever any transaction 
affects that property all the members must be privy to it>. 
and whatever is done must be done for the benefit of all, 
and noif of any single individual. For instance, a single 

i ' r . ' 

> Abkliychmdra y, fyari, 5 B, L. B. 368 ; S. 0. fiat *mUe, Qbhoy 

homier .!%»■«•> 18 Safchlp. ».)7». Y i 
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member cannot sue to recover a particular portion of the 
family property for himself, whether his claim is preferred 
against a stranger who is asserted to be wrongfully in 
possession, or against his coparceners. If the former, all 
the members must join, and the suit must be brought to 
recover the whole property for the benefit of all. And 
this, whether the stranger is in possession without a shadow 
of title, or by the act of one of the sharers, in excess of his 
power (#). If any of the members refuse to join as plaintiffs, 
or are colluding with the defendant, they should be made 
co-defendants, so that the interests of all may be bound (y). 

If the suit is against the coparceners, it is vicious at its root. 

The only remedy by one member against his co-sharer is by 

a suit for partition, as until then he has no right to the 

exclusive possession of any part of the property (25). The 

same rule forbids one of several sharers to sue ’alone for the Suits by one 

ejectment of a tenant (a), unless, perhaps, in a case whereby co * sharor * 

arrangement with his coparceners the plaintiff has been 

placed in the exclusive possession of the whole (b) ; or for 

his share of the rent (c), unless where the defendants have 

paid their rent to him separately, or agreed to do so, in which 

case they at all events could not raise the objection. Even in 

such a case, however, it would clearly be open to any of the 


(®) She 0 Churn v. Chukraree , 15 Suth. 436 ; Cheyt Naram v. Bunwatee , 23 
Suth. 895 ; Parooma v. Valayooda, Mad. Doe. of 1853, 35 ; Rajaram Tewari y. 
Lachman , 4 B. L. B. (A. C, J.) 118 ; 8. C. 12 Both. 478 approved in Phoolbas 
Koonumr v, Lalla Jogeshftr, 3 1. A. at p. 26 ; S. G. 1 Cal. 226 ; S. C. 25 Suth. 285 ; 
Biswanath y 'Collector oj Mymensing , 7 B. L. R. Appx. 42 ; S. 0. 21 Sutb. 69, 
note 5 affirmed by F. B. XJnnoda v. EraHne, 12 B. L. R. 370 ; S. 0. 21 Sutb. 
68 ; Dewakur v. Naroo, Bom. Sel. Rep. 190 ; Nundun v. Lloyd , 22 Suth. 74 ; 
Teeluk y. Ramjus, 5 N. W. F. 182 j Nathuni v, Manraj , 2 Cal. 149. 

(y) Rajaram Tewari v. Bachman, ub supi Juggodumba v. Haran, 10 Sutb. 
109 ; Qokool v. Etwaree, 20 Suth. 138 ; Kattusheii v. Vallotil, 3 Mad. 234. 

(0) Phoolbas Koonwur v. Lalla Jogeahm \ 3 I. A. 7 ; S. 0. 1 Cal. 226 ; S. C. 
25 Suth. 285 i Da&jee v. Wittal, Bom. SeL Rep. 151 j Trimbak v. Narayan , 11 
Bom. H. C, 69 5 Qobind Chumder v. Ram Coomar , 24 Suth. 393. 

(a) Sre6 Chatod v. Nim Chand , 13 Suth, 337 ; S. C. 5 B. L. R. Appx. 25; 
Alum v, Ashad, 16 Suth. 138 ; Bulodhur v. Oooroo , 20 Suth. 126 ; Kmshnarav 
v, Qovmif 12 Bom. H. O. 85 ; Sobharmi y. Gunga, 2 N. W. P. 260 ; Balaji t. 
Copal. 3 Bom. 23 ; Reasut v, Chorwar , 7 Cal. 470. See also Qopal v. Mac - 
Ndghten t 7 Cal, 751. 

(0) Antir Singh v. Moazzim, 7 N. W. F. 58. 

(o) Indromonee v, 8uroop } 15 Suth. 395 ; S. C. 12 B. L. R. 291 (note) ; Hur 
Kishors y. Joogul, 16 Suth, 281 ; S. C. 12 B. L. li. 293 (note) ; Bhyrub v, Ooga T 
ram, 17 Suth. 498; S. C. 12 B. L, R. 290 (note); Annoda y. Kail Coomar, 
4 Cm. 68. As to cases whete the other co-sharers are colluding with the 
0/, Jadu y« Sutherland, 4 Cal. 556 ; and Jadoo y. Kadum. 



;^70 MODE OF ENJOYMENT OF JOINT PROPERTY. 

« other sharers to intervene, if they considered that their rights 
were being endangered (d). And so where one member of 
a Joint Family has laid out money upon any portion of the 
joint estate, he cannot sue his co-sharers for repayment, 
unless there has been an express agreement that he should 
be repaid. Otlierwiso his outlay is only matter to be 
taken into account on a partition (e). 

On the other hand, where the act of a third party with 
respect to the joint property has caused any personal and 
special loss to one of the co-sharers, which does not affect 
the others, he can sue for it separately, and they, need not 
be joinod (/). And it v^ould seem that one co-sharpr may 
sue to eject a mere trespasser, when his object is to remove 
an intruder from the joint property, without the same 
time claiming any special portion of it for himself (< 7 ). A 
fortiori, a member, of a Joint Family who has contracted in 
his own name for the benefit of the family, may sue upon 
the contract in their behalf, without joining the others (h). 

§ 271. The rights of shareholders inter se depend upon 
the view taken by the law which governs them of their 
interest* in the property. In the early conception of a 
Hindu family the right of any member consisted simply in 
a general right to have the property fairly managod in such 
a manner as to enable himself and his family to be suitably 
maintained out of its proceeds. The duties wLioh he was to 
perform, and the profits which he was to receive, would be 
regulated by the discretion of the head of the family. ThiB 
is at present the case in a Malabar tarwad { i ). Except so far 

(<2) Qunga v. Saroda , 3 Bt L. R. (A. C. J.) 230; S. C. 12 Suth. 50 s Harad* 
bun. y. Ram Newas, 17 Suth. 414 ; Saleehoonma v. Mohesh t ib . 452 ; Sree 
Misser v. Crowdy , 15 Suth. 243 ; Dinobmdhoo v. Dinonath, 19 Suth. 158 ; by 
F- B., Doorg a r. Jampa, 12 B. L. R. 289; S. 0. 21 Suth. 46 ; v. 

Mahtab, 25 Suth. 221. Of course the co-sharers might agree that Ifcetenant 
should pay each of them a portion of the rent, and would then brentltled to 
sue separately for their respective portions. Gmi v. M&rm-JA'Csd. 96; 
Looffiuhuck y. Gopee, 5 Oal 941* 

(e) Nuhkoomar y. Jye Deo, 2 S. D, 247 (317) ; Jalaluddaula v. 8wn$a/mud* 
daul a, Mad. Deo. of 1360, 161 j Muttuwami v. Subbimnantya> 1 Mad. H. G. 
309. 

(/) Gopu y. Rp&tid, 9 Suth. 279 ; Chundw v. MacNaghtm, 23 Suth. 386. 

lg) JRadha Proehad v* Esuf, 7 Gal. 414. 

(h) JBuwqb 6$ y. &oodipt, 7 Cal. 769. ■ ‘ , * 

Is) Kwilgwrotu v. Arramadm, % Mad, H. 0. 12 j llmadiy. fonau. 

, 0mM,, O 196, 
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as it is Varied by special agreement or usage, the members of 
a family governed by Mitakshara law are still in much the 
same position (&). In Bengal, where the members hold rather 
as tenants in common than as joint tenants, a greater degree 
of independence is possessed by each (l). There, each member 
is entitled to a full and complete enjoyment of his undivided 
share, in any proper and reasonable manner, which is not 
inconsistent with a similar enjoyment by the other members, 
and which does not infringe upon their right to an equal 
disposal and management of the property (m). But he 
cannot, without permission, do anything which alters the 
nature of the property; as, for instance, build upon it. 

Where such an act is an injury to his coparceners the Court 
will; as a matter of discretion, though not as a matter of 
absolute right, direct the removal of the building (n). And 
the same rule has been applied where an entire change of 
crops has been introduced, where the produce would be 
valueless unless followed up by manufacture (o). 

§ 272. There is nothing to prevent one co-sharer being Coparcener maj 
the tenant of all the others, and paying rent to them as such. 1)0 t ® n(Ult, 

But the mere fact that one member of the family holds 
exclusive occupation of any part of the property, carries with 
it no undertaking to pay rent, in the absence of some agree- 
ment to that effect, either express or implied (p). 


A 


See per Lord Westbhry, Appovier v. Rama Sulbaiyan, 11 M. I. A. p. 89; 
„ X 8 Suth. <P. C.) 1 ; ante, § 264. 

(ft See per Phear , J., Ckuckun v. Poran, 9 Suth. 483 ; ante , § 266. 

Im) Renan Chwnder v. Nund Qoormr, 8 Suth. 289 ; Oopee Kishen v. Hem- 
chunder, 18 Suth. 882 ; Nundun v. Lloyd , 22 Suth. 74 ; Stalkartt v. Qopal, 12 
B. It, B. 197 ; S. 0. 20 Suth. 168. And he may lease out his share, Ramdebul 
V. Mitterjeet, 17 Suth. 420. • 

(n) Jankee v. JBukhooree, S. D. of 1856, 761 ; Inderdeonarain v. Toomena* 
rain , S. D. of 1857, 785 ; Gum Doss v. Rijaya , 1 B. L. B. (A O. J.) 108; 8. 0. 
Bub nomine, Goroodoss v. Bqjoy, 10 Suth. 171; Sheopersad v. Leela, 12 B. It, B. 
188 $ 8. 0. 20 Suth. 180* (see Lola Biswambhar v. Uajaram, 8 B. L. R. Appx. 
67 ; 8. 0. 16 Suth. 140 (note), where such a decree was refused, ana Room 
Vbmder v. Mohesh Chunder, 12 Suth. 69) ; Holloway v. 3fa/tow^i,16 Suth. 
140 ;S. 0, 12B. L.R. 181 (note) Sub nomine, Holloway v. Sheikh 
apparently contra, Lwarkmath v. Gopeenath, 10 Suth. 10 ; S. 0. 12 B. L. B. 
llftauta); Mehdee v. Anjud, 6 N. W. P. 259 ; Rajendro v. Shama Chum , 5 

v,Bhekdari, 8 R. t. B. Aptfit* 45 ; 8* 0.16 Suth. 41. . 

)Mame^ v. Sreenath, 20 Suth. 258 ; Gohnd Qhund&r v. itowCooww, 
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Three source* of 
liability. 


Debts of father ; 


DEBTS. 

§ 273. I have thought it well to treat the subject of 
Debts, as affecting property, before that of voluntary alien- 
ations, as it illustrates a principle which is constantly recur- 
ring in Hindu law, viz., that moral obligations take pre- 
cedence of legal rights ; or, to put the same idea in different 
words, that legal rights are taken subject to the discharge 
of moral obligations. 

The liability of one person to pay debts contracted by 
another arises from three completely different sources, which 
must be carefully distinguished. These are— •first, the jrgh - 
gious^duty of discharging the debtor from the sin ofms 
debfcsf: — secondly , the moral duty of paying a debt con- 
tracted'by one whose assets have passed into the possession 
of another : — thirdly , the le gal ^ duty of paying a debt con- 
tracted by one person as the agent, express or implied, of 
another. Cases may often occur in which more than one of 
these grounds of liability are found co-existing ; but any one 
is sufficient. 

§ 274. The first ground of liability only arises in the case 
of a debtor and his own sons and grandsons. In the view 
of Hindu lawyers, a debt is not merely an obligation but a 
sin, the consequences* of which follow the debtor into the 
next world. Vrihaspati says, u He who having received a 
sum lent or the like, does not repay it to the owner, will be 
born Hereafter in his creditor's house, a slave, a servant, a 
woman, or a quadruped” (a)« And Narada says, <tf when a 
devotee, or a man who maintained a sacrificial fire, dies 
without hewing discharged his debt, the whole merfitof his 

jt, — J — ^ ^ ; 

(a) % Dig. 384. 
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devotions, or of his perpetual fire, belongs to his creditors” Liability of sou 
(6). The duty of relieving the debtor from these evil con- as «eta?f denfc °* 
sequences falls on his male descendants, to the second gener- 
ation, and was originally quite independent of the receipts 
of assets. Narada says, “ The grandsons shall pay the. 
debt of their grandfather,, which having been legitimately 
inherited by the sons has not been paid by them ; the obliga- 
tion ceases with the fourth descendant (c). Fathers desire 
offspring for their own sake, reflecting, ( this soi> will redeem 
me from every debt whatsoever due to superior and inferior 
beings/ Therefore a son begotten by him should relinquish 
liis own property, and assiduously redeem his father from 
debt, lest he fall into a region of torment” (d). Vrihaspati 
states a further distinction as to the degrees of liability 
which attached to the descendants. “ The father’s debt 
must be first paid, and next a debt contracted by the man 
himself; but the debt of the paternal grandfather must 
even be paid before either of these. The sons must pay 
the debt of their father, when proved, as if it were their 
own, or with interest ; the son’s son must pay the debt of 
liis grandfather, but without interest ; and his son.shall not 
be compelled to discharge it to which the gloss is added, 

“ unless he be heir and have assets” (e). Finally Yajna- 
valkya adds an exception to these rules : that the son is 
not liable to pay if the father’s estate is actually held by 
another ; as, for instance, if he*is from any cause incapaci- 
tated from succession (/). 

§ 276. The liability to pay the father’s debt arises from Obligation is 
the moral and religious obligation to rescue him from the rellgicma * 
penalties arising from the non-payment of his debts. And 
this obligation equally compels the son to carry out what 


(&) N*rada,iii. §10. Tbe text of Manu, xi. § 66, which Jagannatha cites 
(1 Dig. 267) &s referring to a money debt, seems to refer to the three debts 
which are elsewhere spoken of, uis., reading the Vedas, begetting a son, and 

•_ TV r -U ’ „ V of* . V A AX 


also bound to pay their father’s debts, even without assets. 

GO i DHr. Z&Si Kafcjrayana, 1 Dig, SOI ; V. May., v 4, §17. 
(f) l lMg. 370 j V. May., r. 4, 5 1<$ ; Katyayana, 1 Dig. 278. 
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the ancestor has promised for religious purposes (g). It* 
follows* then, that when the debt creates no such moral 
obligation the son is not bound to repay it, even though he 
, possess assets. This arises in two cases, 1 at, when the debt 
* is of an immoral character; 2nd, when it is of a ready-money 
character. 

Cases in wi^oh “ The sons are not compellable to pay sums due by their 
p it does not ansa father for spirituous liquors, for losses at play, for promises 
made withoVt any consideration, or under the influence of 
lust or of wrath ; or sums for which he was a surety (except 
in the cases before mentioned), or a fine or a toll, or the 
balance of either/’ nor generally, “ any debt for a cause 
repugnant to good morals” (h), Jagannatlia denies that a 
son is not liable for the debts of his father as surety, and 
says with much reason, that if by a toll is meant one pay- 
1 able at a wharf or the like, that is a cause consistent with 

usage and good morals and it ought to be paid (i). Another 
meaning of the word “ Qulka translated toll, is a nuptial 
present, given as the price of a bride, and this has been 
determined not to be repayable by the son, apparently on 
the ground that it constitutes the essence of one of the 
unlawful forms of marriage (k). Sir Thomas Strange takes 
the term in its natural signification, and explains the non- 
v liability on the ground that such payments are of a ready- 

money character, for which no credit is, or at all events 
^ ought to be given (Z). 

ne^d n< It also follows that the obligation of the son to pay the 
Mr :fcebsheficiai. debt is not founded on any assumed benefit to himself, or to 


the estate, arising from the origin of the debt; still less is 
that obligation affected by the nature of the estate, which has 


(«) Kaiyayana, 1 Dig. 299. 

W Yrihaspi-ti, Gautama, 1 Dig, 305; Vyaaa, ib. 305 jYajdavalkya, tb. 311: 
Katyayaua, *5. 300, 309; 2 W. MacN . 210. As to what aro immoral dobta se* 
Budree hall v. Hardee, 23 Sofch. 200 ; Wajed Hossein y. Hanbo. 25Sutfc, Sll ; 
hychmi v. Aaman, 2 Cal. 213; S. C. 25 Sutb. 421; Sutaj Bund Koer v. Sheo 
WosKad, « 1. A. $8,; S, C, 5 Cal. 148. 

(i) 1 Dig. 305, aca Maim, vm. § 159. 160. As regards Suretyship, the sou’s 
liability Iws&een expressly affirmed. Modchmd t. Krishna, Mlaiis, 54. As 
l} : regards ftoies, the reason is given * * that a .son is not liable for a pemlty incurred 
rt jhy his espiatfon of an aff^ace ; lor neither sins nor the expiation of 

Kkmst v. Bweercm, 1 Bor. 90 [101] ttmlogods to the 
of Injrika In.w4hafe as l action fora tort does notsurvite. ' 
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descended to the son, as 
“ Unless the debt was of 
duty of the son to pay it, the discharge of it, even though it 
affected ancestral estate, would still be an act of pious duty 
in the son. By the Hindu law, the freedom of the son from 
the obligation to discharge the father’s debt has reference 
to the nature of the debt, and not to the nature of the estate, 
whether ancestral or acquired by the creator of the debt” (ra). 

§ 277. The law as administered in our Courts, in eCII the Now limited to 
provinces except Bombay, has for many years held that the as8ets * 
heir is only l^ble to the extent of the assets he has inherited 
from the person whose debts he is called on to pay (n). 

But as soon as the property is inherited a liability pro tanto 
arises, and is not removed by the subsequent loss or des- 
truction of the property, and still less, of course, by the fact 
that the heir has alienated it after the death *( 0 ). In Bom- 
bay, however, the stricter rule was applied, that a son was 
liable to pay his father’s debts with interest, and a grandson 
those of his grandfathor without interest, even though no 
assets had been inherited; but the Courts held that the 
rights of the creditor could only be enforced against the 
property of the descendant, and not against his person (p). 

But in that presidency, also, the law has, by legislation, been 
brought into conformity with the more equitable rule 
observed elsewhere, (q). 

§ 278. As regards tho onus of proof that assets have come Evidence of 
to the hands of tlie heir, it has been ruled by the Madras aa8et8. 

High Court, that the plaintiff must in the first instance give 
such evidence as would primd facie afford reasonable grounds 


being ancestral, or self -acquired. Ancestral estate 
such a nature that it was not the equft11y lltt ^ 


(ml ffuiwoManversaud r, Mt. Bdbooce , 6 M. I. A. 421 j S. C. 18 Suth. 81, 
(note) i Girdharee hall v. Kantoo hall , 1 I. A. 321 ; S. 0. 14 B. L. 11. 1 87; 
8. 0. 22 Suth, 56j SurajBunsi Koer y. Sheo Proshad , 6 1. A. 88 ; S. 0, 5 Cal. 
148 { Chetty y. San&ili, 9 I. A. 128. , 

mi Mayappa y. AU Sahib, 2 Mad. H. 0. 338 j Karuppan v. Venyal, 4 Mad 
H. 1 j JLga Bajm y, Jrngut, Montr. 272 ; Jamoonah v. Mudden , ib. . 227 ? 
Byamdnm v. Brindabim, S. D. of 1856, 97 ; Kimhya v\ Bukhiawar , 1 N. W, 
P. (S* D*)$j Ponmvppa y. Pappuvayyangar, 4 Mad. pp. 9, 21, 45 ; S. U. 5 lad. , 

2ta4. Dee. of i860, 78 Unnopoorna v. Gunga, 2 Sst*. 

- Mbh y. Dodcristivi* Bom. Sol. Hep. 4? H'urboje& y. fturgovind, 

fififliaeiis-j AwhiAL 2 Bom. EL 0. 64. * • 


W finjJWlWWlfc V moenstm, com. sei. nep. awrvvjm v. wjwwro, 

•ffli WjL’&SXSi SKiffife to 

SE^B/jO, «* I Udartrn v. Jtatw, U Bw. ft • : • 
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Assets include 
the whole joint 
jMfoperty. 




for an inference that assets had, or ought to have, come to 
the hands of the defendant But when the plaintiff has 
laid this foundation for his case, it will then lie on the 
defendant to show that the amount of the assets is not suffi- 
cient to satisfy the plaintiff's claim, or that they were of 
such a nature that the plaintiff was not entitled to be satis- 
fied out of them, or that there never were any assets, or that 
they have been duly administered and disposed of in satis- 
faction of other claims. The mere fact of a certificate having 
been taken out was held not to be even prima facie evidence 
of the possession of assets. But the Court refused to offer 
any opinion whether the same rule would apply since the 
Stamp Act, which made it necessary that the amount of 
assets to be administered under the certificate should be 
apparent from it (r). As to the doubt expressed by the 
High Court a$ to the effect of the stamp, it is probable that 
they would have given the same decision had it been neces- 
sary to decide the point. The primary object of a certificate 
is to collect debts, and the stamp would be assessed on the 
value of these. But this would be no evidence that the 
assets had been realised. 

§ 278a. Another very important question which has lately 
been much discussed is this ; where property has descended 
from father to son, is the whole, or any lesser part, of such 
property to be treated as assets which are liable to be taken 
in payment of the fathers debts f In Bengal no such 
question could arise, as the rights of the son * qome into 
existence for the first time on the father’s death. He takes 
the ancestor’s property strictly as heir, and all that he so 
takes is necessarily assets of him from whom it descends 
(§ 232). But it is different in districts governed by the 
Mitakshara. There each son takes at his birth a co-ordinate 
interest with his father in all ancestral property held by the 
latter, and on the death of the father the son takes,* not as 
his heir, but by survivorship, the father’s interest simply 
lapsing, and so Enlarging the shares of his descendants 

, ■ ■ *** * * ~ 

Cottala r, H. 0. 101 s / Joogul y» 25 2£ML 
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(§ 226, 243). It is evident then that three views might be 
taken of the son’s liability. First; that it only attached to 
the separate or self-acquired, property of the father, which 
the son strictly took as his heir. Secondly ; that it attached , - 
to that share of the joint property which, according to the 
rulings in Madras and Bombay (§ 310 — 315), a father can 
dispose of in his lifetime. Thirdly ; that it applied to the 
whcdfiLproperty in the hands of the father as representing 
the Joint Family. After some conflict of derisions the 
last view has recently been decided to be the correct one,* in 
a case where the property was of the ordinary partible 
character ($) ; and the same rule was applied by the Privy 
Council where the estate was an ancient impartible polliem 
of the nature of a Raj (/). 

§ 279. The liability of the son is stated by the old writers Liability arise* 
to arise not only after the actual death of ther father, but death.* 01 * 
after his civil death, as when he has become an anchoret, 
or when he has been twenty years abroad, in which case his 
death may be presumed, or when he is wholly immersed in 
vice, which is explained by Jagannatha as indicating a state" 
of combined insolvency and insolence, in which the t father 
being devoted to sensual gratifications, gives up all attempts 
to satisfy his creditors, and sets them at defiance ( u ). And 
so when the father is suffering from some incurable disease, 
or is mad, or is extremely aged (v). But I imagine that no 
suit could now be brought directly* against sons, based solely 
on their lability to pay the debt of their father, until he 
was either actually or civilly dead, so that the estate had 
legally vested in the sons. In a Madras case where a sou, 
living apart from his father, was sued for his father’s debt 
during the life of the latter, the Pandits being questioned 
as to his liability replied, " The Hindu law-books, Vijnanes- 
vareyum, etc., do not declare that the debt contracted by, 
a person shall be discharged by his wife and son, while the 
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sttid person is alive, is residing in his own village, and is - 
still capable of carrying on business” (w). And in a later 
case, where the plaintiff sought to recover from the wife and 
brothers of the obligor of a bond, not on the ground of any 
personal liability, but as the representatives of the obligor, 
who was supposed to be dead, the Court held that no suit 
could be maintained before the lapse of the time which raised 
the legal presumption of the death of the obligor, unless 
there was. proof of special circumstances which warranted 
the inference of the death within a shorter period ( x ). In 
Bombay a son had taken a share of the ancestral property 
by partition with his father, and held it as separate property 
for twenty years. A suit was brought against the son during 
his father’s life to compel him to pay a debt of his father out 
of his share. The Poona Shastri gave his opinion that the 
son was liable, on the ground that “ the expression * incurable 
disease’ is to be understood as referring to disease either 
mental or bodily, and a father having the anxiety of his debts in 
his mind may be considered as suffering from mental disease, 
*&nd therefore it is binding on his son to discharge them.” 

On appeal the Shastri of the Sudr Adawlut stated in his 
futwah “ that if a son has taken possession of his share of the 
ancestral property, and a release has been passed, and if his 
father be free from any incurable disease, the father’s debt 
cannot be recovered from the share allotted to his son,” also, 

“ that during the father’s 1 " lifetime, h\z §on is not obliged to 
liquidate his fatfer’s debts.” This futwah was accepted by 
the Sudr Adawlut, and a decision was passed exempting the 
' property of the son from liability (?/). , 

Matifcy & 280. Where the son is sued after his father’s death for 
J&ert interest the payment of bis father’s debts, it is, as already observed, 
ia property. utterly immaterial whether the debts had been contracted 
for the benefit of the family, or for the sole nee of the 
father, provided, in the latter case, they Wereootjif an 

m.ttm.’v.Wy 
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immoral character (&). The Madras Court for seine time 
struggled against the full application * of this doctrine, on 
the ground that it would enable the father indirectly to 
make the family property liable to a greater extent than 
that to which he could have affected it by any direct act in 
his life time. Their views were, however, overruled by the 
Judicial Committee. The facts of the case were as follows : 
the holder of an impartible estate in Madras contracted 
certain debts for necessary purposes previous to* the birth 
of his son. Subsequently he contracted other debts which 
were found by both Courts to be neither necessary nor bene- 
ficial to the family. For those he was sued in 1867, and to 
satisfy the decreo he entered into an arrangement for pay- 
ment by instalments, hypothecating part of his Zemindary 
as security for the debt. Upon default of payment this por- 
tion of the Zemindary was attached during his life. Upon 
his death the Court released the attachment. The creditor 
then sued the son and successor of his original debtor for 
the double purpose of restoring the attachment, and of 
making the entire property liable for payment of his debt. 

The High Court held that the estate was liable for so much 
of the debt as was contracted for necessary purposes, but 
refused to make it liable to any extent for the remainder 
of the debt contracted subsequent to the birth of the son, 
and not for the benefit of. the family. On appeal the Privy 
Council refused to rasWFe the attachment upon the portion 
of the estate* which was specifically pledged but held that 
the whole estate was liable in the hands of the heir for all 
the debts, which though neither necessary nor beneficial to 
him were freO, from any taint of immorality (a). 

§ 280a* The principle of these decisions has recently Father may t 
received a considerable extension by its application to cases 
where Ihe father has mortgaged or sold the family property ! 


.(*) 
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to liquidate his private debts, or .where it has been sold in 
execution of decrees against him for such debts. Where 
such transactions affect a larger share of the property than 
his own interest in it, the result evidently is that the sons 
are compelled indirectly to discharge during the fathers 
life an obligation which in strictness only attaches upon 
them at his death. This was so decided by the Privy Coun- 
cil unde^ the following circumstances. Certain property 
descended from Kunhya'Lall to his two sons, Bhikaree and 
Bhujrung. The former of the two had a son, Kantoo. The 
family was governed by Mithila law, and therefore, the pro- 
perty being ancestral, Kantoo acquired an interest in it by 
his birth. Subsequently to his birth Bhikaree executed a 
bond, upon which judgment was obtained, and his share of 
the property was attached. To pay off this judgment a 
portion of the property was sold by both brothers. It does 
not appear that Bhikaree’s bond was in any respect for the 
benefit of the family, or that the sale of the property was 
for the family benefit, except in so far as it went to satisfy 
the decree, and except as to a small portion which was 
applied in payment of Government revenue. Kantoo Lall 
sued to set aside the sale, as not having ’been made for his 
benefit or with his consent. A similar suit was brought by 
Mahabeer, the son of Bhujrung. The High Court dismissed 
Mahabeer’s suit, on the ground that he was not born at the 
time the . deed ^ sale was executed, but awarded to Kantoo 
Lall one half offis father’ s share. The privy Council revers- 
ed this decree. They remarked in their judgment , 4( It is said 
that they (Bhikaree and Bhujrung) could not Bell the pro- 
perty, because before the deed of sale wasbxeouted, Kantoo 
tall was born,and by reason of his birth; tmde^ the Mithila 
Im* he bad acquired an interest in that property. $pw it is 
to consider what was the inteiest^ Kantoo 
' Did he gain such an interest & this pjWperty 
ii) l^om being liable to pay a wMeh his 
- " i ^ had jdied^ ^d h&d left 
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which descended to his father from his grandfather, it was 
riot liable at all to pay his father's debts. ?” They then 
quoted the passage above referred to (6 M. I. A. 421) and 
proceeded, “ that is an authority to show that ancestral 
property which descended to a father under the Mitakshara 
law is not exempted from liability to pay his debts because 
a son is born to him. It would be a pious duty on the part 
of the son to pay his father's debts, and it being the pious 
duty to pay his father's debts, the ancestral property, in 
which the son, as the son of his father, acquires an interest 
by birth, is liable to the father's debts. The rule is, as stated 
by Lord Justice Knight Bruce , “ the freedom of the son from 
the obligation to discharge the father's debt has respect to 
the nature of the debt, and not to the nature of the estate, 
whether ancestral or acquired by the creator of the debt.' 7 
It is necessary, therefore, tq see what was themature of the 
debt for the payment of which it was necessary to raise 
money by the sale of the property in question. If the debt 
of the father had been contracted for an immoral purpose, 
the son might not have been under any pious obligation to 
pay it ; and he might possibly object to those estates which 
had come to the father as ancestral property being made 
liable to the debt. That was not the case here. It was not 
shown that the bond upon which the decree was obtained 


W#a given, for an immoral purpose : it was a bond given 
apparently for an $&rance of mtmey, upon which an action 
was brought. The bond had been substantiated in a Court 
of Justice ; there was nothing to show that% was given for 
an immoral purpose,; and the holder recovered a decree 
uponit. There is no suggestion either that the bond, or the 
decree wise obtained benamee for the benefit of the father. 


OT merely for the purpose of enabling the father to sell the 
fahaly property* and raise money for his own purpose. On 
tlm i^ritr^yi it warprpved tfat the purchase-money for the 
estate wat paid into the bankers of the fathers, and credit 
wee givento them with the bankers for the amoimVand, 
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there was some small portion of which the application was 
not accounted for. But it is not because a small portion is 
unaccounted for that the son has a right to turn out the 
bond fide purchaser who gave value for the estate, and to 
recover possession of it with mesne profits. Even if there 
was no necessity to raise the whole purchase-money, the sale 
would not be wholly void” (b ) . 

§ 280b. This decision has been followed in numerous cases 
from all the Presidencies, where sales or mortgages by a 
father for the purpose of satisfying antecedent debts of his 
own, which were neither immoral on the one hand, nor 
beneficial to the family on the other, have been held to bind 
the sons 5 and grandsons 5 share in the property as well as the 
father's share (c). The Bengal Court, however, takes a dis- 
tinction which seems to be peculiar to itself. They hold that 
such a transabtion is valid against the other members of the 
family as being "an alienation for the performance of indis- 
pensable duties within the meaning of para. 29 Chap. I. § 1 
of the Mitakshara. 55 But they also hold that even such an 
alienation, though it binds minors, cannot bind adults without 
their consent express or implied. Consequently, that a sale or 
mortgage by a father to satisfy his antecedent debt cannot per 
se bind his adult sons, though it would bind any who werer 
minors at the time (cZ) . Practically, however, the Court seems 
to get rid of its own distinction by holding that even in such a 
case, “ the property would be bound>-5ipt indeed by virtue 
of the mortgage #fet by virtue of the father's debt*a$tecedent 
to the suit being enforceable against the joint ancestral estate 
and therefore against the mortgaged property as part of it* 
Strictly speaking, perhaps, the suit should be in the form of a 
suit upon the mortgage as against the father, and upon the 
debt as an antecedent debt as against the interests of the 


(6) &irdhixr&G LaU v. ICant oo 1 1. A. 321, 380 $ 6. CL 14 B. L« E. 187 * 
S. C. 82 Sttth. 60 1 Sura§ Bunsi Koer y. JSheo Proshad , $ J. A. 88$ S. 0. 5 Cal. 
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sous in the joint ancestral estate. But this would be merely 
matter of form (e).” Similarly, though the Bengal Court 
holds that the rule laid down by Oirdharee Lall v. Kantoo 
Lall only applies where the sale or mortgage was made in 
consideration of a debt antecedent to the transaction purport- 
ing to deal with the property (/), they practically arrive at 
the same result in cases where there has been no antecedent 
debt, by holding that the money, which is the consideration 
for the sale or mortgage, constitutes a debt to the purchaser 
or mortgagee, which, in a suit properly framed against the 
son, might be enforced by a decree directing the debt 
to be raised out of the whole ancestral estate, including the 
mortgaged property, and this whether the son was a minor 
or an adult at the time of the transaction (g ) . Where the 
sons are not parties to the suit, they hold that such a mortgage, 
and a decree directing a sale under the mortgage, is only 
binding on the father’s individual interest (h). The Madras 
High Court appears to take the same view, but on different 
grounds. They hold, in accordance with the decisions of the 
Privy Council, that a mortgage by a father for a debt, neither 
necessary nor immoral, binds the son’s interest, but that the 
creditor who wishes to enforce it against the son must make 
him a party to the suit, so as to give him an opportunity of 
redemption. If he fails to do so, they hold that he is entitled 
to set aside the sale, but that his interest in the property 
will still be bound foirthe mortgage debt, exactly as if the 
sale had never taken place (i), « 

§280c. The principle that a father may bind his son’s Sales in execu- 
interest in the joint property by a voluntary alienation, made tl0n of deCrees * 
to discharge his own personal debtj applies a fortiori to 
involuntary, sales in execution of a decree of Court pro- 
nounced against him in respect of such a debt. But there 
is a difference between the cases which has an important 
bearing upon the rights of the son. In case of voluntary 

J O frakeer* SOal. 185, 188. 

/) (note e) 6 dal. 188. 

g) Xmfmm v. mridhwr, 5 Gal. 855, (F. B.) ; Ounga Prosad v. Ajudhia, a 

u 181. 

ft) Sonooman, 5 Gal. 645. 
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Purchaser need 
not enquire be- 
yond decree. 


alienations, all tlie circumstances which led to the alienation 
are open to the Court which has to adjudicate upon it, whether 
the purchaser is seeking to enforce his rights against the 
son, or the son is seeking to enforce them against the pur- 
chaser. But where there has been a sale under a decree, 
the validity of the debt has been already affirmed as between 
tbe father and his creditor, and cannot be disputed by him 
iu the execution proceedings. The question arises, whether 
the son, when resisting the effect of the sale as binding his 
own interest, can show that the debt which was the found- 
ation of the decree, though valid as against his father, was 
invalid as against himself. Upon this point there have been 
two very important decisions of the Privy Council. 

§ 280d. In the first case a son sought to set aside a sale 
made under a decree of Court against his father, the debt 
not being for* the family benefit ‘on one hand, nor immor^ 
on the other.. The Judicial Committee held that he ha§ 
no such right. They said, “ It appears that Muddun Mohun 
ThaTcoor purchased at a sale under an execution of a decree 
against the two fathers. He found that a suit had been 
brought.against two fathers; that a Court of Justice had given 
a decree against them in favour of a creditor ; that the Court 
had given an order for this particular property to be put up, 
for sale under the execution ; and therefore it appears to 
their Lordships that he was perfectly justified, within the 
principle of the case whidh has already been referred to 
in 6th Moore’s Indian appeal cases (4), in purchasing the 
property, and paying the purchase money bond fide for 
the purchase of the estate. At p. 423 of the report, Lord 
Justice Knight Bruce says, €€ the power of the manager, for 
an infant heir to charge an estate not his own is unde* the 
Hindu law a limited and qualified power. It can only be 
exercised rightly in a case of need, or for the benefit of the 
estate* But where in the particular instance the charge is 
one that a prudent owner would make in order to benefit 
the estate, the bond fide lender is not affected by the pre- 
cedent mismanagement of the estate# The actual pressure 

' ■' , * -1 Mur ■»*■-» ., n < ■ * ~ 
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on the estate^ the danger to be averted; or the benefit to be 
conferred upon it in the particular instance, is the thing to 
be regarded. But, oE course, if that danger arises or has 
arisen from any misconduct to which the lender is or has 
been a party, he cannot take advantage of his own wrong 
to support a charge in his own favour against the hoir, 
grounded on a necessity which his wrong has helped to 
Cause/ 1 The same rule has been applied in the case of a 
purchaser of joint ancestral property. A purchaser under 
an execution is surely not bound to go back beyond the 
decree to ascertain whether the Court was right in giving 
the decree, or, having given it, in putting up the property 
for sale under an execution upon it. It has already boon 
shewn that if the decree was a proper one, the interest of the 
sons, as well as the interest of the fathers, in the property, 
^though it was ancestral, wore liable for *the payment 
tho father’s debts. The purchaser under that execution, 
i appears to their Lordships, was not bound to go further 
Rack than to see that there was a decree agaiust those two 
gentlemen; that the property was property liable to satisfy 
(the decree, if the decree had been properly given, against 
Afchem ; and, having inquired into that, and having bona fide 
purchased the estate under the execution, and bona fide paid 
valuable consideration for the property, the plaintiffs are 
not entitled to come in, and to set aside all that has been 
done under the decree and execution, and recover back the 
estate from the defendant/’ (l) 

§ 280k. It is evident that the general principle laid down 
in this judgment went very much beyond the necessities of 
the* case. Even if the son had been allowed to rip up the 
decree, it appears that the evidence showed the debt to have 
been one which he was liable to pay, at all events after his 
father’s death, and therefore the 4 sale to satisfy it came 
within the ruling in Qirdharee Lall v. Kantoo LalL But 
it might happen that the ’debt was contracted for purposes 
which Would prevent its binding the son. These circum- 


m Mvtom Thdkoor v* Kmtoo Ull> 1 L A. 321, 333 \ S. 0. U B! L. R. IS? ; 
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stances might fail to afford any defence to an action against 
the father, or they might not be set up by the father. In 
either case the decree would have been a proper one as 
against the father, and properly enforced against his interest 
in the property. But when the creditor tried to enforce it 
against the son's interest alsp, would the son be allowed to 
show that although the decree was properly given against 
the debtor, the property, that is the son's interest in it, was 
not propenfy ;liable to satisfy the decree ? In other words, 
can he show that the facts do not exist which would entitle 
the creditor to seize the property of B. in execution of a 
personal decree against A. ? A later decision of the Judicial 
Committee seems to show that he cannot do even this as 
against a bond fide purchaser at the execution saJe, who has 
no notice of the original taint affecting the debt./ In that case 
the sons sued to set aside a sale ‘of joint property made 
the defendant in execution of a decree agaijftt the fathe 
The lower Courts found that the debt was not for thi 
benefit of the family, and that the money borrowed ws 
spent by the father for immoral purposes. The High Courf 
upon these findings held that although the original creditor 
could not have enforced his claim against the sons, the purr 
chaser at the sale, having purchased bona fide for value 
without notice, was entitled to hold the property free of 
all claims by the sons. For this view they relied upon the* 
decision last cited. The Judicial .Committee quoted the 
passage already set out, remarking that they desired to say 
nothing which could he taken to affect the authority of 
Muddun Thalcoor’s case, or of the cases which might have 
since been decided in Iijdia in conformity with it. They sum- 
marised the judgments in that case and in the kindred case 
of Girdharee Lall v. Kantoo Lall as being "undoubtedly 
an authority for these propositions; 1st, that where joint 
ancestral property has passed out of a Joint Family, either 
under a conveyance executed by a father in consideration of 
an antecedent debt, or in order to raise money to pay off an 
antecedent debt, or under a sale in execution of a decree for 
the father's debt, his sons, by reason of their duty to pay 
' their father’s debts, cannot recover that propeftjv unless they 
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show that the debts were contracted for immoral purposes, 
and that the purchasers had notice that they were so con- 
tracted ; and 2 ndly, that the purchasers at an execution sale, 
being strangers to the suit, if they have not notice that the 
debts were so contracted, are not bound to make inquiry 
beyond what appears on the face of the proceedings.” Their 
Lordships, however, proceeded to distinguish the case before 
them from that of Muddnn Thdkoor , on the ground of notice, 
actual or constructive, of the plaintiff’s objections ••before the 
sale, by virtue of which the respondents must be held to have 
purchased with knowledge of the plaintiff’s claim, and sub- 
ject to the result of the suit to which the plaintiffs had been 
referred, ^t followed, therefore, that as against them, as 
well as against the original creditor, the plaintiffs had estab- 
lished that by reason of the nature of the debt neither they 
»r their interests in the joint ancestral estatfe were liable 
satisfy their father’s debt (»»).' 

It certainly does appear singular that a purchaser under 
decree should bd\entitled, as against third parties, to assume 
tlie existence of a state of facts which was not, and perhaps 
dould not have been, adjudicated upon in the suit which led to 
Jite decree. The .primary effect of a personal decree against 
m father is to bind Tiis interest alone. It might be imagined 
That a purchaser under such a decree, who claimed to extend 
its operation to the interests of others, would have to make 
out such facts as would* warrant 'its extension. Even if it 
were held .that he started with a presumption in his favour, 
it might have been thought that the presumption would have 
been rebuttable. The judgments of the Privy Council have, 
however, established a contrary rule? It is probable that 
for the future the sons will always give notice before sale 
that the debts were of an immoral character, and so bring 
themselves within the ruling in Suraj Bunsi Koer’s Case. 

§ 281. A father’s debts are a first charge upon the inherit- 
ance, and must be paid in full before there can be any surplus 
for diyision (n). As between the parceners themselves, the 


<w) Suraj Bunsi Koer v. Sheo JProshad, 6 1. A. 88, 106, 108 ; S. C. 6 Cal. 148. 
(n) tfarada, xiiu § 32 ; Daya Bhaga, i. § 47, 48 ; V. May,, iv. § 6 ; Tam* 
chand v. JReeb 3 Mad, H, C. 177, 181. 
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burthen of the debts is to be shared in the same proportion, 
as the benefit of the inheritance. But, except by special 
arrangement with the creditors, the whole property, and all 
the heirs are liable jointly and severally (o). Where, how- 
ever, a father has separated from his sons, the whole of his 
property will descend at his death to an after-born son. 
Therefore all debts contracted by him subsequent to the 
partition will in the first instance be payable by that soft. 
But Jagaiinatha is of opinion that even in such a case, if the 
after-born son has not property sufficient to pay the debts, 
they should be discharged by the separated sons (p). This 
would certainly have been the case under the old law, when 
the possession of assets was not necessary in order to render 
the sons liable. But it is probable that a different view 
would be taken now, when the creditor must show that the 
son’s estate has been enlarged by the death, to the fall extent 
of the liability attempted to be imposed. 1 

§ 282. Secondly, the obligation to pay the debts of t^p 
person whose estate' a man has taken is declared with equal 
positiveness. It does not rest, as in the case of sons, upon 
any duty to relieve the deceased at any cost, but upon the 
broad equity that he who takes the benefit should take tht 
burthen also (q). And it is evident that this obligation stk 
tached whether the property devolved upon an heir by oper- 
ation of law, or whether it was taken by him voluntarily, 
as an executor de son tort as an English lawyer would say ; 
for the liability is said to arise equally whether a .'man takes 
possession of the estate of another or only of his wife. As 
Narada says, “ He who takes the wife of a popr and souless , 
dead man becomes liable for his debts, f ortWwifetsedn- 
sidered as the dead man’s property” (r), Even the widow 


(o) Katyajaaa, 1 %. » ■ ! 8i. § 2; VWw*, J JH*. 8. 
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is not bound to pay her husband’s debts, unless she is his heir, 
or has promised to pay them, or has been a joint contractor poasoseion of 
with him («). estet0, 

"Assets are to bo pursued into whatever hands. Seo 
Narad a, cited by Jagannatha, 1 Dig. 272. And innumer- 
able other authorities may bo cited wore it requisite in so 
plain a case, ” This is the remark of Mr. Colobrooke, 
approving of a Madras pandit’s futyoah, that whore undo 
and nephew were undivided members, and the vopliew bor- 
rowed money and died, leaving his property in the hands of 
the uncle’s widow, she might bo sued for tlio debt (/,)• So 
in Bombay, a suit was maintained on an account current 
with a deceased debtor against his widow and three other 
persons, strangers by family, on tlio ground that they had 
taken possession of his property, but thoy were held only 
liable to the extent to which thoy became possessed of the 
property (n). Similarly in Madras, whore a suit was brought 
against the representatives of two deceased co-debtors to 
recover a debt incurred for family purposes, it was decided 
that the son-in-law of ono of tho deceased co-debtors and 
his brothers wore properly joined as defendant^ on tho 
ground that they, in collusion with tho widow of the deceas- 
ed, had, as volunteers, intermeddled with, and substantially 
possessed themselves of, tho whole property of tho family of 
the deceased co-debtor (v). In each of these cases the 
person in possession 6f the property held it without any 
title or consideration, like an executor de son tort in, England. 

On the other hand, in a Madras case, where th% plaintiff 
sued on a bond by tbe first defendant’s husband, and joined 
tho second defendant, his son-in-law, as being in possession 
of the property, and judgment was given against both, the 
Sudr Court reversed the decision against the second defend- 
ant, observing, "that he is not in tho lino of tho first 
defendant’s husband’s heirs, and that although property 


(a) Jfaroda, iii. § 17 $ Yajuavalkya, Vishnu, 1 Dig, 313 ; Katyayana, 1 Dig. 
815 * 2TW. SaoN. 288, 286. 

{0 2 Stra. H. h. 282. 

(i*> Kwpurehund v. J Daddbhoy, Morris, Pt- II. 126, * 

(a) Magaluri v, Narayana t $ Mad 852. 
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derived by him from the deceased debtor may in execution be 
made liable for the debt, his possession of the property does 
not render him personally responsible” (to) . Now, if a decree 
had been obtained during his lifetime against the debtor, it 
might, of course, havo been executed against his property 
in the hands of the son-in-law. But it is difficult to see in 
what way the property could have been got at in the hands 
of the second defendant, except by a suit to which he was a 
party (a>). «ln a suit against the widow she could only havo 
been made liable to the extent of the assets she had received. 
According to English law, an administratrix might also be 
made liable to the extent of the assets which, but for her 
wilful default, she might have received, and if she chose to 
leave them in the hands of her son-in-law, this would be a 
wilful default. But I doubt whether a Hindu widow is 
bound to brin£ suits against third parties to recover assets 
for the benefit of creditors ( y ). It seems to me that the 
son-in-law was properly joined in order to enable him to 
show that he had no property of the deceased, or that he 
held the property for value. And so in Calcutta, where the 
half-brother of the deceased was sued jointly with his sons 
for a debt, the Court held that he could not be liable as 
heir, which ho manifestly was not, but that he would have 
been liable if it had been shown that he had possessed him* 
.self of any of the property of the deceased {z). 

§ 283. In some early cases this principle was pushed so 
far that it was even held that an heir could not, alienate 
property which had descended to him, while the debts of the 
deceased were unpaid. That is, that a simple debt immedi- 
a ately oil death acquired all the force of a specific mortgage 
the (a). But this view has been denounced by more recent 
decisions, and it is now held, “ that the property of a deceased 
Hindu is not so hypothecated for his debt as to prevent his 


Y 10 ) Avuwchi v. ManchiraZ) Had. Deo. of 1861, 73. 

($) See pott, § 651* 

\y) See f" W; MacN. 286, where a man left a widow, who was clearly hie heir. 
Bub his lather and brothers appropriated hie property.. The pandit said that 
iheywad oo£ the widow were hound to pay his debts. 

(«1 t. Gcpeeki&h&ty %v. 101. 

v. TrimbuchyBom, $*L Bep. 33 j KUhundass v. Kezhoo 


1. 108. 
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heir from disposing of it to a third party, or to allow a 
creditor to follow it, and take it out of the hands of a third 
party, who has purchased iu good faith and for valuable 
consideration. The creditor may hold the heir personally 
liable for the debt, if he have alienated the property, but he 
cannot follow the property” (i>). The same ruling has been 
applied by the High Court of Bengal, in a case where it was 
attempted to make a devisee liable for the debts of the tes- 
tator, in respect of his possession of part of the estate. The 
Court held that no such liability attached, whether his pos- 
session had commenced before the death as by gift, or after 
the death as by bequest (c). The case was argued purely upon 
principles of English law, which, of course, had little bearing 
upon the point. It has, however, been held in Madras, that 
a voluntary transfer of property by way of gift, if made bond 
fide , and not with the intention of defrauding creditors, is 
valid against creditors (d). Wliat the deceased could have 
done during his life, it would probably be held, he could also 
do by will, unless a specific lien had attached to tho property. 
And so a gift by the heir would probably also be held valid 
in favour of the donee, though, of course, such a gift would 
in no degree lessen his own liability to the creditors (§ 276). 
The Bombay High Court, ih Jamiyatram v. Parbhudas (e), 
says that Mr. Colebrooke laid the proposition down too 
broadly that the assets of the debtor may bo pursued into 
whatsoever hands they may come, and they rather indicate 
an opinion: that this rule only applies to those who take the 
inheritance as heirs. The case before them, however, was 
one of a purchaser for value. There is nothing to show that 
they would have exonerated a person who took the estate 
after the death by his own voluntary act, and without a title 


(6) Unnovoorna t. Qunga, 2 Suth. 296 ; Jamiyatram v. Parbhudas, 9 Bom. 
H. G. H6 ; Lakshman v. Sarasvatibai, 12 Bom. H. 0. 78. A 8 to whafc circum- 
stances will negative good faith, see Qr sender v. Mackintosh, 4 Cal. 897 • 

( e ) Ham Qotmm v. Oomesh , 21 Sufcb. 156. A contrary opinion, also founded 
upon arguments drawn from English statutes, was expressed by Pontifev, J . , 
InGrsmder v. Mackintosh, 4 Cal. 897. The case was ultimately decided upon 
the lawof Limitation. • 

(d) Ghionabkai v. Srinivasa, 4 Had. ET. 0. 84 
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derived either from the deceased, or from the representa- 
tives of the deceased. 

Liability of co- § 284. Another question arises, how far the liability to 

Sy^urvivorSiip- pay debts out of assets prevails against the right of survi- 
vorship, in cases whore the debtor does not stand in the 
relation of paternal ancestor to the heir. In this case the 
moral and religious obligation has vanished, and it is a mere 
conflict of two legal rights. It will be seen hereafter (§311) 
that in casts under the Mitakshara law there is a strong 
body of authority in favour of the view, that an undivided 
coparcener cannot dispose of his share of the joint property, 
unless in a case of necessity, without tlie consent of his 
coparceners. But it may now be taken as settled by the 
Privy Council, that even if this be so, still a creditor who 
has obtained a judgment against 1 him for his separate debt 
may enforce it during his life by seizure and sale of his 
undivided interest in the joint property (/). But that deci- 
sion left open the further question, whether the creditor 
loses his rights against the undivided share of the debtor, 
if the latter dies before judgment against him, and seizure 
in satisfaction of it ? In other words, do those who take by 
survivorship take subject to the equities existing between 
their deceased co-sliarer and hus creditors ? I say equities, 
because it is quite clear that a debt is not a lien, but only a 
cause of action which may bo enforced by way of execution. 

This question after being decided "against the creditor by 
the High Courts of Bombay, Madras, and the North-west 
Provinces, has now been definitely settled in the same way 
by the Privy Council. 

Cues in India. § 285. The first case in which the point arose directly for 
decision was in the North-west Provinces (g). There the 
share of Mahadev in a house, which was undivided family 
property, was attached in his lifetime, under a decree 
obtained against him for his separate bond. He died before 
any sale under the attachment. The High Court affirmed 


(.£) i>em$yal v. Jugdeep, 4 I. A^ 247 j S. C. 3 Gal. 198. As to the mode o f 
enforcing snob. a decree, see pmh 309. 
t is) €w>r Pershad v. Shecx&eaJ 4 N. W. P. 137. 
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the ruling of the Courts below, which discharged the attach- 
ment on the ground that Mahadev at his death “left no 
right at all in the house, and that there was nothing, there- 
fore, in connection with it which was liable to be sold” for 
the purpose of satisfying the plaintiffs claim. The principle 
of this decision was followed in Bombay in the case of 
Udaram v. Ranu {h). There a father and son were in pos- 
session of a shop which was ancestral property. # The son 
contracted a separate debt and died, and the creditor 
obtained a decree against the father and widow for payment 
of the debt “ out of the property and effects” of the deceased 
son, and then sued the father for a declaration that the son’s 
share of the shop was liable in the father’s hands for the 
son’s debt. The High Court held that no such declaration 
could be made. After reviewing and approving of the cases 
which decided that an undivided Hindu might sell his share, 
and that it might be seized in execution during his lifetime, 
and admitting that the divided or soparate estate of a Hindu 
would be liable to be sold after his death in execution of 
a decree against his heir, they noticed the doctrine that, 
except in certain special cases, the whole of the undivided 
family estate would be, when in the hands of the sons or 
grandsons, liable to the debts of the father or grandfather. 
They then pointed out that “ there is not auy authority for 
the converse of that proposition, viz., that the father or 
grandfather is responsible for the debts of the son or grand- 
son independently of the receipt of assets.” Finally, they 
held that the son’s interest in the shop could not be held to 
be assets in the hands of the father, since “ the right of the 
son to share in it, as being ancestral* property, had come 
into existence at his birth and it died with him.” The 
Madras case was intermediate between the above two. 
There a decree had been obtained against a member of a 
Joint Family for his separate debt. He died before execu- 
tion, and a suit was then brought by the decree holder, 

(k) n Bom. H. 0. 76 followed in Narsimbhat v. Chenapa, 2 Bom. 479. Bge 
also per Peacock, 0. J., in Sadabart Prasad v. Fooloash Koer, & B. u. R. 
(F. B.) 84-67 ; S. 0. 12 Sath. (F. B.) 1$ and per Matter, J,, Qdbwrdhonv. 
Singesawr, 7 Cal. 52, 64. 
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against his undivided cousin, to enforce the decree against 
the share of the property to which the deceased had been 
entitled. The decisions in the North-we^f Provinces and 
Bombay were cited, and the plaintiff’s suit dismissed. The 
Chief Justice said, “ I am not aware that it can be contended 
that the undivided interest of a coparcener, which passes by* 
survivorship to the other coparceners by his death, can be 
proceeded against in execution. A distinction must be 
made between a specific charge on the land, and a general 
decree which is merely personal. Every debt which a man 
incurs is not necessarily a charge upon the estate, and there 
is no reason for saying that a man who has obtained judg- 
ment against an undivided member of a Joint Family, has 
established a charge upon the property” (i). 

§ 286. Tho above cases were all reviewed, and, except as 
to one point, 1 affirmed by the Privy Council in the case ot 
Suraj Bunsi Koer v. Sheo Proshad ( 7c ), already referred to. 
There the Court held that the father’s debt as being of an 
immoral character, was not binding upon the sons, and that 
the purchaser under the decree was affected with notice of 
tho fact, so that lie could claim no protection under the 
decree. The result was that the special liability of the sons 
for their father’s debt was swept away, and depended solely 
upon their possession of assets. On the other hand, the case 
agreed with that in the North-west Provinces, and differed 
from those in Madras and' Bombay in this respect, that the 
sale after the father’s death had taken place in, pursuance 
of an attachment and order for sale during his life. Upon 
this state of facts their Lordships said, u The question 
remains, whether they (the purchasers) are entitled to any 
and what relief as regards the father’s share in this suit ? 
It seems to be clear upon the authorities, that if the debt 
had been a mere bond debt, not binding on the sons by 
virtue of their liability to pay their father’s debts, and ho 
sufficient proceedings had been taken to enforce it in the 
father’s lifetime, his interest in the property wopld haye 

(i) IToc hookonm v. Chinnaytm, l Had. Law 

m ft X. A* 88* 108 $ & C. ft Cah 148 ; ante, $ 
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survived on his death to his sons, so that it could not after- 
wards be reached by the creditor in their hands. On the 
other hand, if thaylaw of the Presidency of Port William were 
identical with that of Madras, the mortgago executed by 
Adit Sahai (the father) in his lifetime, as a security for the 
debt, might operate after his death as a valid charge upon 
Mouzah Bissumbhurpore to the extent of his own then 
share. The difficulty is that, so far as the decisions have 
yet gone, the law, as understood in Bengal, does iot recog- 
nise the validity of such an alienation. Their Lordships are 
of opinion that it is not necessary in this case to determine 
that vexed question, which their former decisions have hither- 
to left open. They think that, at the time of Adit Sahai* s Attachment 
death, the execution proceedings under which the Mouzah kinds estate, 
had been attached and ordered to be sold had gone so far as to 
constitute, in favour of the judgment creditor, a valid charge 
upon the land, to the extent of Adit Sahai* s undivided shave 
and interest therein, which could not bo defeated by his 
death before the actual salo. They are aware that this 
opinion is opposed to that of the High Court of the North- 
west Provinces (Z), already referred to. But it is* to be 
observed that the Court by which that decision was passed 
does not seem to have recognised the seizable character of 
an undivided share in joint property, which lias since been 
established by the before mentioned decision of this tribunal 
in the case of Deendyal (m). If this be so, the effect of the 
execution' s^le was to transfer to the respondents the un- 
divided share in the Mouzah, which had formerly belonged 
to Adit Sakai in his lifetime ; and their Lordships are of 
opinion that, notwithstanding his death, the respondents 
are entitled to work out the rights which they have thus 
acquired by means of a partition .* 9 

§ 287. The third , and only remaining, ground of liability Owes of agency, 
is that of agency, express or implied. Mere relationship, 
however dose, creates no obligation. Parents are not bound 
to pay the debts of their son, nor a son the debt of his 


if) 0oor P& 3 badU:$heo<Uen, r JiJ$. W. P- 137. 
(m) 4.1. A. 247 s 0. 0. $ Cal. 128. 
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Caees of agency. mother. A husband is not bound to pay tbe debts of bis 
wife, nor the wife the debts of her husband (»). Still 
less, of course, can any member of a family be bound to pay 
the debts of a divided member, contracted after partition, 
for such a state of things wholly negatives the idea of 
agency (o). It would be different if he had become the 
heir of the debtor, or taken possession of his assets. On 
the other hand, all the members of the family, and therefore 
all their property, divided or undivided, will be liable for 
debts which have been contracted on behalf of the family 
by one who was authorised to contract them (p). The most 
common case is that of debts created by the manager of the 
family. He is, ex officio, the accredited agent of the family, 
and authorised to bind them for all proper and necessary 
purposes, within the scope of his agency ( q ). But the liabi- 
lity of the family is not limited to contracts made, or debts 
incurred by him. " The householder is liable for whatever 
has been spent for the benefit of the family by the pupil, 
apprentice, slave, wife, agent, or commissioned servant” (r). 
Of course, this implies that the persons referred to have acted 
either. with an express authority, or under circumstances of 
such pressing necessity that an authority may be implied. 
Narada says, u Debts contracted by the wife never fall 
upon the husband, unless they were contracted for neces- 
saries at a time of distress, for the household expenses have 
to be defrayed by the man ” (s). ‘A fortiori the husband is 
liable for any debts contracted by a wife in* a business 
which he has assigned to her to manage (*). And on the 
same principle it has been stated ct that persons carrying on 


(n) Narada, iii. g U.17. 19 ; Yainavalkya, Vishnu, 1 Dig SIS j Vrihaspati, 1 
Dig. 816 j Katyayana, I Dig. 317 ; Mootoocoomarappa v. uinnoo, Mad. Deo. of 
1855, 188. 

(©) Narayana y. Itoyama, Mad. Dec. of 1860, 51. 

($>) Mann, viii. § 166. I presame that as in the case of partnership debts, the 
joint property would be primarily liable, and the separate property only in oase 
it proved insufficient. 

<g) What are such necessary purposes will be examined folly in the next 
chapter, § 300. 

W Narada, iii. $ 12, 18 j Vishnu, 1 Die. 295 ? Manu, viii. § 167 j Yajuatal* 
kyVl Djg. 818s Katyayana, I Dig. 296, 319 * 1 fa. MacN. 286. J 

{$) Narada, iii, § 19. 

it) Yajnayalkya, Vrihaspati, l Dig. 317, 6X8 * 2 W. MacN, 278, 80. 
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a family business, in the profits of which all the members 
of the family would participate, must have authority to 
pledge the Joint Family property and credit for the ordinary 
purposes of the business. And, therefore, that debts honestly 
incurred in carrying on such business must over-ride the 
rights of all members of the Joint Family in property 
acquired with funds derived from the joint business” (u). 
But debts contracted by any individual member of a Joint 
Family, for his own personal benefit, will not bind'the family 
property ( v ). It is said, however, that a subsequent pro- 
mise by one member of a family to pay the individual debt 
of another member, previously contracted, would bind him 
(«?)* But such a promise would now be held invalid for 
want of consideration (x). 

(u) Per Pontifex , J., Hurry Mohun v. Shonatun , 1 Cal. 275.* 

(u) Veerappen v. Br union, Mad. Dec. 3850, 124 ; SoobramanSya v. ParooneU 
liappa Mad. Dec. of 1851, 129; Venhatasami v. Kuppa.iyan t 3 Mad. 354. 
ho) Narada, iii. § 17 ; Vrihaspati, Katyayana, 1 Dig. 316, 317- 
(a>) Indian Contract Act (12C of 1872), s. 25. 
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ALIENATIONS. 

§ 290. The law of alienation falls naturally into two 
branches, according as the property in question is joint or 
several. Further distinctions arise under each head with 
respect to the nature of the property, as being movable or 
immovable. Again ; under the first branch, the person who 
makes the alienation may do so, in his capacity of father of 
the family, or manager of the corporation, or merely as a 
private member of the corporation. Again j the act in dis- 
pute may purport to dispose of more than the alienor’s share 
in the entire property, or of a portion equal to, or less than, 
his share. Finally ; in each particular instance the validity 
of the transaction will vary, according as it is decided by 
the law of the Mitakshara or of the Daya Bhaga. I shall 
first examine the position of the father of the family under 
Mitakshara law. 

§ 29f. I have already explained the process by which the 
father descended from being the head of the Patriarchal 
Family to be the manager of a Joint Family, in which the 
sons acquired by birth rights almost equal to his own (a). 
But in respect of movable? he was .still asserted by Vijna- 
nesvara to possess a larger power of disposition, even though 
they were ancestral. The texts upon which he’ founds this 
opinion may either be a survival from the period when the 
father actually possessed a higher power than belongs to 
him at present, or, more probably, merely indicate the 
authority which the manager of a family would necessarily 
possess over the class of articles which would come under 
the head of movables in early times (b). In fact Vijnanes* 
vara himself does not claim for the father an absolute power 
of disposing of movables at his own pleasure, , but only an 
" independent power in the disposal of them for indispensa- 

(«) See anU, § 204, 826.' (&) See a#fe, § 828, 226. 
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ble acts of duty, and for purposes prescribed by texts of 
law, as gifts through affection, support of the family, relief 
from distress and so forth,” and this is the view taken by 
Sic, Thomas Strange and Dr. Mayr (c). Mr. Colebrooke 
and Mr. MacNaghten, however, appear to lay it down, that 
in regard to ancestral movables the power of the father is 
only limited by his own discretion, and by a sense of spiri- 
tual responsibility (d). The point has arisen incidentally in 
several cases, but except in one instance has nev€*r received 
a full discussion. In a case in the High Court of Bengal, 
it was said, “ By the Mitakshara law the son has a vested 
right of inheritance in the ancestral immovable property ; 
on the other hand, the father has it in his power to dispose 
as he likes of all acquired and all personal property” (e). 
This latter remark, however, was merely obiter dictum . In 
Madras a son sued his father for a partition *qf property, 
partly house property and partly jewels. As regards the 
latter, Bittleston> J., quoted the texts of the Mitakshara 
(I. i. § 21, 24) as showing that “ it does not follow that the 
plaintiff has any right to complain of his father having 
inade an unjust and partial distribution of them” (/). 
What the father was said by the plaintiff himself to 
have done was, that he gave the bulk of the jewels 
to the daughters of the family, only giving one to the 
wife of his son. Possibly this was only the sort of 
fami ly arrangement which the Mayukha intimates as being 
Within the powers of the head of the family (g). In any 
case the remark was extra-judicial, as the learned Judge 
went on to decide that none of the property sued for was 
ancestral. In a later Madras case, % son had sued for a 
declaration of his right to succeed to the whole of the 


(c) Jptaksbam, i l § 27 ; Viramifc. p. 16, § 30 ; 1 Stra. H. L. 20, 261 j Mayr, 

2 Sim. H. 9, 486, 441 j l WvMacN. 3. The latter passage was cited 
■Wth approval by the P. 0., in Qdpeekriet v. Gungapwsaud, 6 M. I. A. 77, bat 
pbiat was not then before them. M. Gibelin states the law with the same 
*enemlity. 1 Gib. 126 j 2 Gib. M $ and Dr. Wilson ; Works, v. 60. 

v. BommaXlm, Harsh. 320 ; S. C. 2 Hay. 20o. - 

{h Ndtitofcmbi v. Mtihinda, 8 Mad. H. 0. 455, See too per Turner, C. J, 
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Astral er ancestral property, movable and immovable, in hie father's 
movables. possession, and for an injunction against waste. The ori- 
ginal and appellate Courts decreed in his favour as regards , 
the immovable, but not as' regards the movable, property, 

“ on the ground that the defendant had the absolute right 
to dispose of such portion.” The High Court dismissed 
the suit, considering that the plaintiff was claiming a right 
to the whole property, which he did not possess. They did 
not notice* the distinction taken below between movables 
and immovables, simply observing, “ As only son he has a 
present proprietary interest in one undivided moiety of the 
‘property, and nothing more. Consequently, the suit for 
the establishment of an existing reversionary right in him 
as heir to the whole property on the death of the defendant, 
and the decrees declaring such rights> are groundless” (h). 
In the NorthWest Provinces the point has been spoken of 
as being (t tfce subject of much discussion.” The question 
then before the Court was whether ancestral movables were 
chargeable with maintenance. This it was held that they 
were, since whatever might be the father's power of dis- 
posal, they were not the subject of such separate ownership 
by him as to be free from the ordinary charges affecting 
Hindu inheritance (i). In one case in the Privy Council, 
where the extent of a father's power of disposal inter vivas 
became material, as determining his testamentary power, 
the Judicial Committee said that in. cases under the Mitak- 
f shara law, “a Hindu without male descendants may dispose 
! by will pf his separate and self-acquired property, whether , 
I movable or immovable ; and that one having male descend* 

| ants may so dispose pf self-acquired property, if movable, 
j subject perhaps to the restriction that he caimbt wholly 
■' disinherit any one of such descendants*' (fc). , Here it is not 
suggested that he had any such power over Movable^, when , 
not self-acquired but ancestral. A case of exactly that 
nature was recently before the Privy Council on appeal frpm 

. ^ . 

v* ^ \h)4tayacharlit v. 4 Mad. H. G. CO. 

itt) BMb Payee v. ioorga A N. W. F. 68. 

; 4 Of) Perta& t* Sender t {Sunsspote) \% M. h A. 8S.| B. 9 

.. ./ ” ” 
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Madras. There it was attempted to set aside a will by Power over 
which the testator left only about one-eleventh of his whole movable*, 
property to his only son, bequeathing the rest to his divided 
brother. The property was afl movable (J). The lower 
Court found that the property was self-acquired, and there - 
fore held the will valid. On appeal the entire argument 
before the Judicial Committee was directed to overthrow, or 
support, this finding. It was never contended on behalf of 
the respondent in any of the Courts that the father would 
have had an absolute power of disposition over the property, 
as being movable, even if it was ancestral — though such 
an argument, if well founded, would have been a complete 
answer to the contention of the appellant ( m ) . Of course 
this is only a negative inference. But considering the 
experience of the counsel who appeared for the respondent, 
it seems deserving of much weight. The pohjfc was raised 
in a somewhat similar case in Bombay, and decided. There 
a Hindu under the Mitaksliara law died possessed of a large 
amount of ancestral movable property, and with two un- 
divided sons. By his will he bequeathed to one of his sons * 
nearly the whole of the property. The Court, after ^review- 
ing the provisions of the Mitakshara and Mayukha, and the 
dicta in Marshall and 12 Moore I. A. already quoted {ante, 
notes (e. k .) ), set aside the will. They held that it could not be 
valid either as a gift or a partition. They said, “ It would t 
be impossible to hold a gift of the great bulk of the family j 
property to, one son, to the exclusion of the other, to be a 
gift prescribed by texts of law ; for the texts which we next ’ 
quote distinctly prohibit such an unequal distribution” (n)., 

That is to say, the Court adopted the opinion of Sir Thomas 
# Strange , that the father has a special power of dealing with 
ancestral movable property, but only for certain very special 
purposes> specified by the Mitakshara. Whenever the case 


(Ijhlt is not sp stated in tbs report, probably because no argument was 
directed to tb$ point, but the fact was so. It was all in Government paper, 
T^pfcfewaot three houses of trifling value.— J. D. M. * 

' \ PmU&m Yalloo v. Pauliem Sooryah, 4 1. A. 109 ? S. 0. 1 Had. 252. • 

‘ y, Xamchmdra, 1 Bom. 561, affd. 7 I.A. 181 j practically 

. the previous decision in Jlamchandra v. Mahader, 1 Bom. H. v. 
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arises again, the contention probably will be to bring the 

alienation within those purposes. 

§292. Except in this instance, and in regard to the 
liability for his debts (§ 280), there is under Mitakshara 
law no distinction between a father and his sons. Th ®Y * re 
simply coparceners (o). So long as he is capable, fch ® a 
is the head and manager of the family. He is entitled to 
the possession of • the joint property. He directs the con 
cernsof the family within itself, and represents it to the 
world (p). But as regards substantial proprietorship, he 
has no greater interest in the joint property than any of his 
sons. If the property is ancestral, each by birth acquires 
an interest equal to his own. If it is acquired by joint 
labour or joint funds, then, from the very nature of the 
case, all stand on the same footing. And in the sam 
manner his. grandsons and great-grandsons severally take 
an interest on their respective births in the rights of their 
fathers who represent them, and therefore in unascertained 
shares of the entire property (§ 244). It is, therefore, an 
established rule that a father can make no disposition of 
the joint property which will prejudice his issue, unless e 
obtains their assent, if they are able to give it, or unless 
there is some established necessity, or moral, or religious, 
obligation to justify the transaction. And it makes not ^he 
least difference whether the disposition is in favour of a 
stranger, or one of the family themselves. Ihe test is, 
whether it is an infringement upon their vested .rights (g). 
For instance, where the father had given a lease of land to 
the family dewan as a reward for faithful services, during 
the minority, and therefore without the consent, of hie sons, 
the lease was set aside (r). On the same principle, it has 


||p USUFASaP 

Batli. 286 ; Lafa ■ r. OfWft \ »• «• *■ 2 ? 9 ' 

& 2 s. D. 75 (92) ; I Mm' Ml r. Aftfcwrt, 
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been held that one of several coparceners has a right to 
forbid the common property being dealt with in any way 
that alters its character ; as, for instance, by building upon 
it (a) ; or that places any part of it in the exclusive posses- 
sion of one, so as to bar the joint rights of the others (t). 

Of course, it would be otherwise if such acts were done in 
the ordinary course of management, as by building on 
building-land, or leasing out houses held as an investment. 

§ 293. The same principles govern the case of, an impar- Zemindary. 
tible Zemindary when it is joint property (§ 252), though 
their application is necessarily different. The Zemindar for Case of imparti- 
the time being is absolute owner of the whole income of the 
Zemindary, its savings, and the investments acquired with 
such savings (§ 258). Consequently, none of his coparceners, 
lineal or collateral, possess any interest in these which can 
entitle them to control him in their disposal. • “ Instead of 
several members of the family holding the ‘property in 
common, one takes it in its entirety, and the common law 
rights of the others, who would be coparceners of partible 
property, are reduced to rights of survivorship to the pos- 
session of the whole, dependent upon the same contingency 
as the rights of survivorship of coparceners inter se to the 
undivided share of each ; and to a provision for mainten- 
ance in lieu of coparcenary shares (u). But this right to the 
whole, whether it be a right of survivorship or of succession, 
carries with it a right to. secure the undiminished descent of 
the whole. Acts which only affect the life interest of the 
Zemindar do not injure the other members, but acts which 
affect their reversionary interest do injure them. His acts 
or alienations are good for his life, b # ut not beyond it. At 
his death they are voidable at the option of his successor, 

* if made without consent, or without necessity (t;). Cases 


is) Jmhee ▼. JBukhooree, S. D, of 1856, 761 ; Indurdeonaratnv. Toolseena. 
, tow, S. D. of 1857, 765 * Guru Das w. Bijaya , 1 B. I 1 . &1 (£■ g- 
10 Snth. 171 5 Sheopersad v. Leela, 12 B. L. R. 188; S. C. 20 Suth. 160. 

Qopal , 12 B. Zu R. 197j S. C. 20 Suth. 168.^ 

W 
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<«) Venkata v. „ 

Joganada, tf&d. Boo, of 


? l Mad. Dei. 284, *3 Kn. 27 s 
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of this sort naturally arise almost entirely in Madras, and 
there are often complicated by considerations arising out of 
Madras Beg. XXV of 1802, s. 8 (Revenue Settlement) (w). 
amnes ia It authorizes Zemindars to 4 transfer their proprietary right 
lm». j n their Zemindaries, in whole or in part, without the previ- 

ous consent of Government, and declares such transfers to 
be valid, provided they shall not be repugnant to the Hindu 
laws ; but it renders necessary certain steps in the way of 
registration, and apportionment of the assessment) in default 
of which u such sale, gift, or transfer shall be of no legal 
force or effect.” The result of a neglect of these provisions 
has been matter of much, and conflicting, discussion (x). 
But it is quite clear that a compliance with those provisions 
does not enable the Zemindar to do anything which the 
Hindu law does not authorize.. The Regulation waives all 
opposition on the part of Government but does not affect 
the rights of heirs ( y ). As Holloway, J., said in one case, 
“ The ratio decidendi of all the cases down to the two latest 
(in 1 Mad. H. C., pp. 148, 455) clearly is, that the Zemindar 
has an estate analogous to an estate tail, as it originally 
stood u^on the statute Be Bonis, He is the owner, but can 
neither encumber nor alienate beyond the period of his own 
life. If he had sold, the sale would he inoperative beyond 
his own life, and would amount merely to an alienation of 
his life interest” (a). 

On the same principle, notr only actual alienations 
of part of a Zemindary, but any transactions which have 
the effect of diminishing its value in the hands of the heir, 

: hAve been held invalid against him. For instance, it has 
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been decided that a Zemindar “ could no more charge a 
perpetual annuity upon tlie income of the Zemindary than 
alienate the corpus” (a). Similarly, leases of Zemindary 
land, either at no rent, or at unfavourable rent, when not 
made hand fide as a premium on the cultivation of waste, or 
for some other purpose of family benefit, (b), have been held 
not binding on the successors, though in terms they were Zemmdariesia, 
perpetual and irrevocable (c). And the same ruling has 
been applied by the Bengal High Court in regafd to leases 
and alienations of estates governed by the Mitakshara law 
(< d ). It would, of course, be otherwise if the lease, though 
for a term of years, was a fair and proper one, coming within 
the scope of the Zemindar’s authority as manager of the 
estate (e). There are, however, two cases in the Privy 
Council which would seem to indicate that the above doc- 
trine is not universally true. In the first, the Judicial Com- 
mittee drew a distinction between Amaruvn or Kattubady 
grants, which were resumable at the will of the Zemindar, 
and Altamgha Inams , which were, binding in perpetuity. 

They held the particular instance to come under tbe former 
head, so that there was in fact no decision that the latter 
species of grants would in every case be binding on the 
successor (/). In tho second case, the Committee decided 
that a perpetual lease at a low rent, granted in consideration 
of military services, bound the successor of the Zemindar 
who had granted it. There, however, the only point taken 
against thp. validity of the lease was that it had not been 
registered under Reg, XXV of 1802, s. 8. This section was 
decided not to apply. But Lord Kingsdown , at the end of 


(a) Karwyana v, Marischmdana, X Mad. H. C. 466. ^ t . 

<U Sea Mad. Beg* XXX of 180*2* ss, 2, 9, 12, 15 ; (Use of Pattahs) Mad. Act 
VOX of 1866, w. 3, 4, 11 (Bent Recovery). _ , . n 

(c) Viswusu T. Vahidally, Mad. Deo. of 1849, 51 ; Gode Janakmva v. Pair* 
fiuraeawi, Mad, Dec. Of 1861, 58* Gode tfcvrayana v. Yeranki, i&.69; Venkata 
v. Suriya, Mad. Deo. of 1862, 19 ; curiam, Muttu Viran v. KattamaNat* 
ehfawr, 4 Mad. H. 0. 471 ? Mana Vikrantan ▼. Sundaran, 4 Mad. 148. Some 
Cf^Aeduonewent imontheReg, XXV of 1802, a. 8, which been held 
not to apply to leases. Vencataewara v. Alagoo, 8 M. I. A- 327 5 ». u. 4 cjuta. 

^ \d) v. Ct. of Wards, 8 B. L. B,, (A. 0. J.) 21 *8,0. 11 1 Sttth,* 

64»j M&fr fibroin Singh v. rerttm 8togK 11 B. L. B. 897 5 S« r< P. 29 $ttth. 
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his judgment, suggested the very point now under consider- 
ation. He said, u It is not very obvious upon what princi- 
ple it can be held that an instrument good against the party 
making it is bad against an heir, if the ancestor had an 
absolute power of alienation. If the successor is, as we 
should term it, a remainderman, or claiming by a title which 
the ancestor could not defeat, the case, of course, is dif- 
ferent” {g |. Neither of these decisions can, I imagine, be 
held to decide the point. Finally ; debts or obligations 
contracted by a Zemindar, which were neither necessary nor 
beneficial to the family, have been held not to bind suc- 
cessors other than nons (A). 

§ 294a, In some cases property is vested in its holder 
only for life, or during good behaviour, as remuneration for 
services to bp rendered from time to time to the Govern- 
ment, the village or the like. For instance, lands held on 
Qhatwali tenure in Bengal, or on Yakan tenure in Bombay. 
Here, from the nature of the tenure, the land is neither ali- 
enable by the holder, nor capable of being seized in execu- 
tion of a decree against him. If upon his death it passes 
to his heir as successor, the latter takes it as successor, and 
not as heir. Consequently, it is not liable in his hands as 
assets for payment of the debts of the last holder (i). 

§ 295. On the other hand, the whole principle upon 
which the above series of decisions depends was attacked 
by Oouch , C. J., in a case before the High Court of Bengal. 
There, an impartible estate, which descended by ? tbe law of' 
primogeniture, was held during the mutiny by a rebel. He 
was sentenced to death, and his estate confiscated under 
Act XXV of 1857. (Native Army, Forfeiture for Mutiny). 
The family was governed by Mitakshara law. The eon of 
the rebel claimed the estate, on the ground that by birth a 
joint interest in the estate vested in him, and that the con- 
fiscation could only apply to the life interest of his father. 


(f) AlmoOyJM. I. A. 8$5\ 88$; S. 0, 4 Sttth. (P: 0;) 

%h) Pareyasamy y. SaMckai Temr t 8 MmL H, 0. 187 ; Eosalamma v. Salw&ai 
& Jag, overra ted . ottfraother poin& iafche P; C; Ptria»am Pmaamit 
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This contention was overruled. The Chief Justice said, 
<f The question appears to be reduced to this Is the law 
of Mitakshara, by which each son has by birth a property 
in the paternal or ancestral estate (ch. i. s. 1, v. 27) con- 
sistent with the custom that the estate is impartible, and 
descends to the eldest son ? The property by birth gives to 
each son a right to compel the father to divide the estate, 
which is inconsistent with the estate being impartible. On 
the father's death the whole estate goes to the 'eldest son, 
and the property by birth in the others has no effect. .Pro- 
perty by birth in such an estate is a right which can never 
be enjoyed by the younger sons. It is not only not neces- 
sary to secure the estate to the eldest son, but if it had 
effect in respect to the younger sons, it would prevent it. 
This part of the Mitakshara law cannot be reconciled with 
the custom, and we think we should hold it is net applicable 
to this estate." “ The plaintiff's case, in truth, is that only 
the eldest son becomes a co-owner with his father, which is 
not tho law of the Mitakshara. Either all the sons must 
become so, or none of them do, and the right of the eldest 
is only to inherit on his father’s death" ( h ). But,, with 
great submission, it may be asked, whether this last dilem : 
ma is a sound one ? May not the principle be that which 
was stated by Scotland, C. J., ( l ), viz., that the law of the 
Mitakshara which governs joint property applies to impar- 
tible estates, except so far as their mode of succession and 
enjoyment, render it inapplicable. The rule that sons take 
an interest by birth cannot, ex hypothesis apply so as to 
enable them to hold the estate jointly, or to divide it. But 
it may very well apply to the extent of precluding the father 
from leaving them nothing to enjoy. 

§ 296. Dispositions of property by a father can, of course, 
only be objected to by those who have a joint interest with 
him in the property, either by joint acquisition, or by birth. 


(ft) Thakoor Kapilnauth v. The Government, IS B. L. B. 446, 458, 480; S. 0. 
23 mth. IT* The Court in foot found that the suit was barred by limitation. 
Possibly too tho case might have been decided in the same way upon a different 
principle, viz., that even a tenant for life, such as a widow, oompleteijr repre- 
sents the estate for certain purposes, and may by his conduct defeat the 
interests of reversioners. See post, § 669. 

(1) Yenumular. Rmandora, $ Mad. H. 0. 105; arvte, § 295. 
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Where the objection is based on the latter ground, it is neces- 
sary to show that such an interest vested in the objector at 
his birth, or by his birth. Therefore, a son cannot object to 
alienations validly made by Lis father before he was born or 
begotten, because he could only by birth obtain an interest 
in property which was then existing in his ancestor. Hence, 
if at the time of the alienation there had been no one in 
existence whose assent was necessary, or if those who were 
then in existence had consented, he could not afterwards 
object on the ground that there was no necessity for the 
transaction (m). On the other hand, if the alienation was 
made by a father without necessity, and without the 
consent of sons then living, it would not only be invalid 
against them, but also against any son born before they had 
ratified the transaction ; and no consent given by them after 
his birth would render it binding upon him (ft). In one 
case the pandits advised the Madras Sudr Court that the 
rule as to the rights of sons extended so far, that a man 
(( had not the power to dispose of all his property so long as 
he was able to beget children, but that he might alienate a 
small portion of the same, if by so doing he did not deprive his 
issue then born, or that might be born to him, of the means 
of support” (o). This futwah evidently rested on a text of 
Vyasa cited in the Mitakshara (I i. § 27): “ They who are born, 

■ and they who are yet unbegotten, and they who are still in 
the womb, require the means of support. No gift or sab 
; should therefore be made.” But this text, so far it applies 
to sons yet unbegotten, was treated by, the Madras High 
Court as merely a moral precept, and they held that the 
rights of an unborn sbn only extended to the case of one 
who was in the womb at the time of the transaction com- 
plained of Cp). 


(rt) Jajdo v« Mt. Ranee, 6 N, W. P. 113; Baja Ram Tewwry v. tucJwuyn.S 
Stitja! 16, $1 ; Qir4htoree tall v. Kmtoo La ll t 1 I. A. 321 ; 8. 0. 16 B. £» R. 
187 ; 8. 0. 22 Sufcb. 66* A mere right to bring a anife, or to make a reprise nta- 
to Government for the enlargement of a grant* on the groondof fwj if 
noiswftx a right as vests in a son by birth. Chaudhrx Ujagar V'Chavdtm Pitam, 
8 fc A.. IW } S. 0. n<mine t OtaM * Bitann, 4 All. 120. 

* 1 mn+odaot v. H 480. • 

iputten v. Jungameeah, Mad. Deo. of 1861, $. 

— ^ 4 Mad. E. 0, 307. See f'urww t 

ft & declined to pronounce upon the point. 
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§ 297. An adopted son stands in exactly the same position Adopted son. 
as a natural-born son, and has the same right to object to his 
father’s alienations. In two cases pandits have relied on the 
above text of Vyasa , as enabling a son who had been adopted 
under an authority from the father to set aside alienations Alienations . 
made by the father himself, before the adoption but after affcer aathorll;y * 
the authority; the ground, being, that the possession of an 
authority to adopt by the widow was equivalent to a preg- 
nancy (g). But this principle must now be taken as being 
overruled (r), and there can be no doubt' that tho interests 
of an adopted son arise for the first time on his adoption, 
and that he cannot after his adoption set aside any transac- 
tion which was valid when it took place, at all events as 
against his adopting father (s). 

§ 298. A father who is separated from his sons can, of Separate pro- 
course, dispose at pleasure, not only of his shai^, but of all perty ’ 
property acquired after partition ; since as to the former 
the sons have relinquished the rights they obtained by birth, 
and as to the latter they never had any such rights (£)• 

Primd facie one would imagine the same rule must apply as 
to self-acquisition, and on the same grounds. Self*acquisi- Self-acquisi- 
tion ex vi termini does not belong to the co-heirs (w), and fclon0 ’ 
in one passage Vijnanesvara expressly states that “ the son 
must acquiesce in the father’s disposal of his own self- 
acquired property” (v). In an earlier passage, however, he 
states that the father (t is subject to the control of his sons 
and the ^pst, in regard to the immovable estate, whether self-aoqui re d 
acquired by himself, or inherited from his father or other ^“y VaWo pro: 
predecessor,” citing as an authority the text of Vyasa above 
quoted (w). Hence, a conflict of decisions has arisen as 
to whether self-acquired immovables are absolutely at the 


(q) Mam Kishen v. Mt Sin Muttee, 3 S. D 367 (489, 495) ; Navalutchmee ▼. 
&opoo, G M. I. A, 820, and per cui iam f Burma v. Ooomara t Mad. Dec. or 
1862,117.^ ^ 

. ItManund y! ISoorjoomonee, 11 Suth. 436; Ranibhab v. Lakshman , 6 
Bom. 680, , . , * nA 

, (t) Nara&ft, xiii. § 48 j Vivada Ohintamani, 314 ; Mitalcaliara, J. 1, 5 80 ; 
Mad. Deo. of 1862, 1. See as to the early law, ante , § 209. 

’ («} i. i’, | 87. See the earliec law discussed «We, § 280, 281. 
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father's disposal, or not. In Madras it has been held that they 
are not, and in this opinion Mr Colebrooke and Sir Thomas 
Strange concur (jz). There is also a decision of the High 
Court of the North West Provinces to the same effect (y), and 
the Judicial Committee, when stating the power of disposition 
possessed by a Hindu under Mitakskara law, say that " if 
without descendants he may dispose by will of his separate 
an<Tsel1>ac^ whether movable or immovable ; 

and that one having male descendants may so dispose of self - 
■ acquired property, if movable, subject perhaps to the restric- 
j tion that, he cannot wholly disinherit any one of such rela- 
tions^ ( z ). On the other hand, Mr. W. MacNaghten says, 
in speaking of a father's powers, "with respect to real pro- 
perty acquired or recovered by the occupant, he is at liberty 
to make any alienation or distribution which he may think 
fit, subject only to spiritual responsibility" (a). And this 
was expressly determined to be the law by the High Court 
of Bengal on a full examination of all the native texts. 
They said that "the apparent conflict between the passages 
of the Mitakshara is reconciled, if the right of the sons in the 
self-acqpired property of the father is treated as an imperfect 
right incapable of being enforced" (6). The Vivada Chinta- 
mani, which is the ruling authority in theMitkila, but which 
is really little more than a compendium of the Mitakshara, 
states without any exception that a father may dispose of 
his self-acquired property at his pleasure, and this has been 
affirmed to be tho law of that district by the Privy^ouncil (c). 
The same rule has been laid down by the High Courts of 


(a?) 1 Sfera, H, L. 261 ; 2 S bfk. H. L. 436-441, 450 ; 
Mad. D “ “ 


X gvidt U< IU> , m wum. u.< mi tow — - arm,, wvj Muttumaran v. Lakshm, 

Dec. of I860, 227 ; Komala v. Gangadhera t Mad. Deo, of 1862, 41. See 

Meenatchee v. Cketumbra, Mad. Dec. of 1853, 61 ; per curiam > Tara Gha/ad w. 
Ueeb Ram, 3 Mad. H, 0. 55. 

(y) Madhasoakh v. Budree^ IN. W. P. 153. 

(*) Beerfertubv. Maharajah Majmdar , 12 M. I. A. 38 ? S. 0. 0 Suth. (P, C.) IS. 

(a) 1 W, MaoN, 2, cited with approval in the F. C., but as to a different point ; 
Goveekrist v. Gungapersaud, 6M. I. A. 77- See too Eungama v, AUnama, 
4M.I.A 1, 103; S. 0. 7 Suth. (P. €.) 57. 

(b) Muddim Gopal % Ram Buksh, 6 Suth. 71; Ojoodhya ▼, Eammmm, 

Tewary v. Luchmun, 8 Suth. 15 ; Svdarimd v. Soorjo Mouse, 

(t) Vivada Cbintamani, 76, 220, but see p. 309 ; J Bisken Pmrkaah r. Ma wa, 
12 h ; R.430 C.:2ff»uth. 137s affirming the idecislcm of the lower 
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Bombay and the North West Provinces (d), and M. Gibelin 
states that the understanding in Pondicherry is to the same 
effect (e). It may probably be laid down with little hesita- 
tion that the same decision wilf b© arrived at in Madras, 
whenever the law comes to be reviewed. And similarly a man 
is at perfect liberty to dispose of property which he has 
inherited collaterally, or in such a mode that his descendants 
do not by birth acquire an interest in it (/). And whatever 
be the nature of the property, or the mode in which it has-been 
acquired, a man without issue may dispose of it at his pleasure, 
as against his wife, or daughters, or his remote descendants, 
or his collateral relations (g). Of course, as regards collaterals 
it is assumed that it has, not been acquired by him in such a 
way as to make them coparceners with him in respect of it (k). 

§ 299. Any want of capacity on the part of the father to 
alienate the family property, may bo supplied by, the consent 
of the coparceners. Such consent may either be express, or 
implied from their conduct at or after the time of the trans- 
action (i). Where the property is invested in trade, or in 
any other mercantile business, the manager of the property 
will be assumed to possess the authority usually exercised 
by persons carrying on such business (7c). And, of course, 
ratification will supply the want of an original consent ; such 
a ratification will be inferred where a eon, with full know- 
ledge of all the facts, takes- possession of, and retains that 
which has been purchased with the proceeds of the property 
disposed o| {£). Whether the consent of all the coparceners 
is necessary will depend upon the question, which will be dis- 
cussed hereafter, as to the power of one of several to dispose 


(d) Oangabai v. Vamanaji, 2 Bom. H* 0. 818 ; Sital v. Madho, 1 AIL 304. 

(e) l Grib. 14, and see per Scotland , C. J., Saravana v. Multayi, 6 Mad. 
H. 0. 879. 

(/) See onto, §248. _ _ . 

(a) Mulraa v. Vhalekany, 2 M. I. A. 54 ; Nagalutchmee v. Gopoo, 6 M. I. A. 
809 ; Narottam v, Narsandas^ 3 Bom.*H. 0 , (A. C. J.) 6 ; Ajoodhia v. hashes, 
4 N, W. F. 81. These were all oases of wills, which of course are less favoured 
than alienations inter vivos, 

Ttevt una/Mb v. PernmaL 1 Mad, B, C. 51. 

<) ./nlmutftfv. Mad7l)ec. of 1800, 258; Vittaly. Ananta, Mad. 
Deo- 0*1881, 87; Tinmamir. Varada,ib. 146. 
m Annula r. Mhwn> 6 Cri. 782 ; Btmalbkai r. Smmhvar, 5 Bom. 88. 
"“fa bai r. Vatnamil, 3 Bom. B. 0; 818 ; per curtam, JUodhoo Dyal r. 
Voi. i m, a e. s Suth. su. 


Persons who 
have* noninterest 
by birth. 


Consent. 




Necessity. 


ALIENATIONS BY FATHER 

of his share 807). If it is the law that he can do so fc then, 
of course, the consent of some would bind their own shares, 
though not the shares of the dissenting members. If the cohr 
trary is the law, then the consent of all would be required to 
give any validity to the transaction. Where a grandfather 
alienates with the consent of his son, that consent binds an 
after-born grandson. But where the grandson is already in 
existence, and has taken a vested interest, his father’s con- 
sent would not of itself bind him (m) . 

§ 300. Circumstances of necessity will also justify a father, 
as head of the family, in disposing of any part of the family 
property. In the Mitakshara the explanation which follows 
the text of Vyasa — “ Even a single individual may conclude 
a donation, mortgage, or sale of immovable property, during 
a season of distress, for the sake of the family, and especially 
for pious purposes” — seems to limit this authority to cases 
where the other coparceners are minors and incapable of 
giving their consent (n). And it has been held in Bengal 
that the consent of those who are of age canpot be dispens- 
ed With, even where the transaction is for- the benefit of the 
family (o). The contrary, however, was held in other cases, 
and seems to have been Mr. Colebrooke’s opinion (p). The 
whole current of authorities appears to support the view that 
the manager of the family property has an implied authority 
to do whatever is best for all concerned, and that no indivi- 
dual can defeat this power merely* by withholding his con- 
sent. The powers of the manager of a Hindu -estate were 
very fully considered by the Privy Council in a case whipk 
is always referred to as settling the law on the subject (g). 
That was the case of Smother managing as guardian for an 


(m) Bur oik v. Greedharee, 9 SutL 837* where the second tnropontion seem* to 
follow from the tf&tement that the grandson, if alive at the alienation, would 
hate had a cause Of action, notwithstanding his father’s concent. 

( n ) Mitakshara, h 1 $ § 28, 29. 

(o) Muthoora a. Bootup 18 Snth. 30,acc, 1 Stra. H. I*. 20: ante, 2800. 

(i) fuayuMath y. Ztooeo, 14 Snth. 80 ; 2 Stta. H. L. 340, 348; BUhoMhur . 

l Snth. 98 t $er Mum$(vwmy Iyer, J., JPonnappu v. Papyuwy* 
"T 4 Mad. p. 18. ; / 

... Jmaomampermtd i. Jft." 8«bwee, 6 51, I. A. 898; S. Q. 18 Bath, flt, 
note* .Tbt’.HNM rolwewsly Mm of one who i* de facto t&ooylj net de 

i ; Kotta Xanrn.mi t. Btmgoti tM U 
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infant heir* Of course, a father, and head of the family, 
might have greater powers, but could not have less, and it 
has b©on repeatedly held that the principles laid down in that Hunooman 
judgment apply equally to fathers, or other joint owners, Fershad 6case * 
when managing property governed by the Mitaksharalaw (r). 

Their Lordships said (p. 423) : “ The power of the manager 
for an infant heir to charge an estate not his own, is, under 
the Hindu law, a limited and qualified power. It can only 
be exercised rightly in case of need, or for the, benefit of 
the estate. But where, in the particular instance, the charge 
is one that a prudent owner would make, in order to benefit 
the estate, the bond fide lender is not affected by the precedent 
mismanagement of the estate. The actual pressure on the 
ostate, the danger to be averted, or the benefit to be con- 
ferred upon it, in the particular instance, is the thing to be 
regarded (s). But, of course, if that danger .arises, or has 
arisen, from any misconduct to whicli the longer is or has 
been a party, he cannot take advantage of his own wrong, 
to support a charge in his own favour against the heir, 
grounded on a necessity which his wrong has helped to 
r cause, therefore the lender in this case, unless he is shown 
to have acted maid fide , will not be affected, thotfgh it be 
shewn that, with better management, the estate might have 
been kept free from debt. Their Lordships think that the 
lender is bound to enquire into the necessities for the loan, 
and to satisfy himself jas well as he can, with reference 
to the parties with whom ho is dealing, that the manager 
is acting i h thp particular instance for the benefit of the 
estate (l) f But they think that if he does so enquire, and 
acts honestly, the real existence of an alleged sufficient and 

(r) Deotaree v. Damoodhur, S. D. of 1859, 1043; Tandavaraya v. Valliy 1 
Had. H. 0. 398; Soorendro y. Nundun, 21 Suth. 196 ; Kameswarv. Run 
Hahadoor , 8 I. A. 8. As to alienations by manager for idol, see post, § dod ; 
by female heirs, post , § 542, The manager for a lunatic has the same power. 

Qpuremath v. Collector of Monghyr, 7 Suth. 5. 

(e) See Deotaree y. Damoodhur , ubi sup . . , _ , , . . 

IQ See NawruUon v. Baboo Q our os, 6 Suth. 193. He is not bound J°. 
into the causes which produced the necessity. Mohabeer v.Joooha, lo ©utn. dai , 

S. 0. SB. L. R. 38; Sheoraj y, Nukchedoe, 14 Suth. 72. A granger purchwung 
from & guardian who sells or mortgages under the authority of the jP*®® 

Wider let XL Of 18158. s. 18, (Bengal-Miuors) ia proteoted unless he hunwM 
Sm been guilty of actual fraud. Bikh&r Chund v.Dulputty, 5 Cal. 303. And we 
AetVoflSBl, e.80, (Probate and Administration) as to the powers of 
of an executor by leave of the Court. 

40 
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reasonably credited necessity is not a condition precedent 
to the validity of his charge (u), and they do not think that 
under such circumstance he is bound to see to the applica- 
tion of the money (v) . It is obvious that money to be secured 
on any estate is likely to be obtained upon easier terms than 
a loan which rests on mere personal security, and that> 
therefore, the mere creation of a charge securing a proper 
debt, cannot be viewed as improvident management ; the 
purposes for which a loan is wanted are often futuve, as 
respects the actual application, and a lender can rarely have, 
unless he enters on tho management, the means of control- 
ling and directing the actual application. Their Lordships 
do not think that a bond fide creditor should suffer when he 
has acted honestly and with due caution, but is himself 
deceived” 

Necessity justi- § 301. The case before the Privy Council was one of mort- 
fyings&le. gage and not of sale. But it is evident that the same prin- 
ciples would apply in either case. A prudent manager should, 
of course, where it is possible, pay off a debt from savings 
rather than by a sale of part of the estate (w), and it might 
be more prudent to raise money by mortgage than by sale. 
On the other hand, where the mortgage was at high interest, 
it might be more prudent to sell than to renew (®). In 
every case the question is one of fact, whether the transac- 
tion was one which a prudent owner, acting for his own 
benefit, would enter into. A sale of part of the property 
in order to raise money to pay off debts which* pound the 
family, or to discharge the claims of Government upon the 
land, or to maintain the family, or to perform the necessary 
funeral or marriage of family ceremonies, would be proper 
if it was prudent or necessary (y). And where there are 

^(u) See Soorendro v, Nundun, 21 Sufch. IDS ; Ratnam y. Gfovindarajidit, 2 

{v) See Sundcvrayan v. Bitnrarmyan i Mod. Deo. of 1861, 1, where the head 
Ofthe family misappropriated the money which he had raised, 
j M Bvkshun v. fioolhin, 8 B. L. R. (A. 0. J.) 423 j 0. 12 Sath. 837/ 

(#) Mvth^ora v, Bootun, lS Snth. 80. 

(V) Bitiumhhwr y. BudaslmbA Suth. 96; Sacaram y. Betsy, O* 

0.188* Saramna y. MutfayiL*# Mad* H* 0. 871 ; ^ JTrw/wtajt* 2 Bom. 

Se* JEuU^* t, Who I%aJ, 5 Wym, 28, where it is said the transaction 
; mast be neofm^i end not merely advantageous. 
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"binding debts, which cannot otherwise be met, a sale will be 
justifiable to pay them off, even though there was no actual 
pressure at the time in the shape of suits by the creditors (z). 
For the manager is not bound, and indeed ought not, to put 
the estate to the expense of actions. A fortiori , of course, 
such dealings will be justified where there are decrees in 
existence, whether, ex parte or otherwise, which could at 
any moment bo enforced against the property (a). And the 
same circumstances which would justify the sale of part, 
might justify the sale of the whole property, though, of 
course, a very strong case would have to be made out. 

§ 302. It must be owned that the principle of the Mitak- 
shara that sons have a right to control their father in the 
alienation of the family property, is almost nullified by the 
other principle that they are bound after his death to pay 
his debts, even though contracted without necessity; and 
by the logical extension of that principle, recently laid down 
by the Privy Council, that the father is entitled to sell the 
family property in order to pay off his own debts, which 
were not contracted for the benefit of the family, but which 
the sons would bo under a , moral obligation to discharge ( b ). 
The mode of reconciling what is now, undoubtedly, a con- 
flict of principles, may perhaps be sought by tracing back 
the law to a time when no such conflict existed. While 
the family continued in what I have called (§ 203) its 
Patriarchal State, the liekd of the family was not merely the 
manager of a partnership ; he was the autocratic ruler of 
the family and of its possessions. Its property was his 
property. His debts were its debts. Probably it would 
seldom happen in a primitive state of society that any 
debts would be incurred which would require a sale of the 
property, but such a sale, if necessary, would be within the 
functions of the head of the house. If ho died leaving 
debts unpaid, they would be discharged by the survivors, 


(*) Kmhuv t. JRoop Smgh, 8 N, W. P. 4. „ _ r . , _ „ 

<4 bmrnuur w ML Qoolbee , 11 Suth. 446; Sheoraj v. NukcUdee, 14 


ITM tall v* KmtQO lath 1 L A. 821 ; 6. 0. 14 8* L. B? 187 5 S. 0 

t, 50 1 wife, § 800. 


Ancestral debts. 


Right of father 
to sell to satisfy 
his own debtB. 
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without any enquiry whether they had been contracted for 
the joint benefit, or for the special purposes, of the original 
debtor. The notion of a religious as well as a civil obligation 
to pay debts evidences the introduction of Brahmanical 
theories into a law which was previously founded upon 
merely natural justice. The kindred theory that the soul of 
a deceased debtor could not find repose till his debts were 
discharged probably grew up still later. The religious 
theory of obligation could well co-exist with the civil theory, 
as affording an additional sanction for a liability which was 
already recognised. The antiquity of the texts which state 
this religious theory shows that it had sprung up before 
the family bonds were relaxed, by allowing the sons to 
possess a co-ordinate interest in the property, and a right 
to restrain their father in his. dealings with it. But even 
after this later development, natural equity and convenience 
would continue to attach a specially binding character to 
debts which were contracted by the official head and repre- 
sentative of the family, while the religious obligation would 
assume greater prominence in proportion as the secular 
obligation was weakened. The tendency would be to recon- 
cile a conflict of rights, which was becoming important, by 
allowing the sons to restrain their father in his dealings 
with the property before they matured into transactions 
which conferred rights upon others. Where such rights had 
been created, it might fairly be held, if a struggle ensued 
between the interest Of a son in the paternal property and' 
the interest of a creditor or a purchaser claiming by virtue 
of the father’s acts, that the latter interest should prevail, as 
being the older, and enforced by a double sanction. 
the rival interest was that of a collateral coparcener, who 
was under no religious obligation to discharge the liabili- 
ties of the debtor, a contrary decision would result (c). 

Another ground upon which alienations are valid, though 
made without necessity, is in the case of pious gifts. These, 
no 4oubt, were looked upon by the Brahmans as being of 

— — 1 1 1 * “ — — — — — — r— - 

(e) Ste p fir UvthvMumy lym, t, Ponnappa t. Pappmayyangar, 4 Had, p, 
attdjw 2Wn*r, 0. J., t&w. pp. 41 «t teq> 
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general benefit to the family from the store of religious merit 
which they procured. The subject will be treated fully in 
the chapter on religious endowments (§ 359). 

§ 303. Those who deal with a person who has only a 
limited interest in property, and who professes to dispose of 
a larger interest, are primd facie bound to make out the facts 
yrhicli authorise such a disposition. But the nature and 
extent of the proof which they milsfc offer will vary accord- 
ing to the facts of the case. In Hunoomanpers'aud’s case, 
it was contended that the burthen was discharged by show- 
ing an advance to the manager, and the factum of a deed 
by him, and in support of this a dictum of the Agra Sud- 
der Court was quoted. Upon this the Judicial Committee 
remarked, “ It might be a very correct course to adopt 
with reference to suits of that particular character, which 
was one where the sons of a living father wore, with his 
suspected collusion, attempting, in a suit against a creditor, 
to get rid of the charge on an ancestral estate created by 
the father, on the ground of the alleged misconduct of the 
father in extravagant waste of the estate. Now, it is to 
be observed, that a lender of money may reasonably be ex- 
pected to prove the circumstances connected with his own 
particular loan, but cannot reasonably be expected to know, 
or come prepared with proof of, the antecedent economy and 
good conduct of the owner of an ancestral estate, whilst the 
antecedents of their father's career would be more likely to 
be in the knowledge of the sons, members of the same family, 
than of a stranger ; consequently this dictum may perhaps 
be supported on the general principle that the allegation 
an^jproof of facts, presumably in his" better knowledge, is 
to be looked for from the party who possesses that better 
knowledge, as well as on the obvious ground in such suits 
of the da nger of collusion between father and sons in 
fraud of the creditor of thq former. Their Lordships think 
that the question on whom does the onus of proof lie in such 
euits as the present is one not capable of a general and 
inflexible answer. The presumption proper to be made will 
vary with circumstances, and must be regulated’ by and 
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proof of 
necessity. 
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sity varies. 
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dependent on them. Thus, -where the mortgagee himself, 
with whom the transaction took place, is setting up a charge 
in his favour made by one whose title to alienate he neces- 
sarily knew to be limited and qualified, he may be reasonably 
expected to allege and prove facts presumably better known to 
him than to the infant heir, namely those facts which embody 
the representations made to him of the alleged needs of the 
estate, and the motives influencing his immediate loan. It 
is to be observed that the representations by the manager 
accompanying the loan as part of the res gestce, and as the 
contemporaneous declarations of an agent, though not 
actually selected by the principal, have been held to be 
evidence against the heir ; and as their Lordships are inform- 
ed that such prima facie proof has been generally required 
in the Supreme Court of Calcutta, between the lender and 
the heir, wl^ore the lender is enforcing his security, against 
proof 1611 ° ? ^ ie heir, they think it reasonable and right that it should be 
required. It is obvious, however, that it might be unrea- 
sonable to require such proof from one not an original party, 
after a lapse of time and enjoyment, and apparent acquies- 
cence ^consequently, if, as is the case here as to part of the 
charge, it be created by substitution of a new security for an 
older one, where the consideration for the older one was an 
old precedent debt of an ancestor not previously questioned, 
a presumption of the kind contended for by the appellant 
would be reasonable” (d). It appears to have been the 
intention of the Legislature to summarise theabovp rulings in 
s. 38 of the Transfer of Property Act IV of 1882. “ Where 
any person, authorised only under circumstances in their 
nature variable to dispose of immoveable property, ifins- 
fers such property for consideration, alleging the existence 
of such circumstances, they shall, as between the transferee 
on the one part and the transferor and other persons (if any) 

Id) Bunooyyummrsa^id v. Mt, Babooee, 6 M. I. A. pp. 418—420 ; S. 0. 18 
Suth. 81, note \ Tandavaraya v. Valli, 1 Mad. H. O. 398 $ Tadali * Mmda, 
2 MftdJK. 0. 407 ; Saravana v. Muttajyi, 6 Mod. H. 0. 371 ; Ledla Bwseedhw 
». Sommpr BiruUserree, 10 M. I. A. 454; Syud Tmomar v. Koci\j Beharee i 3 
H/W, P„ 8; Ohpujdhtv r. ISfrojo Soondur, 18 Stttb. 77; Sikher Chmd V 
Dufyifrty, 5 Cal,363, > .y ■ * 
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affected by the* transfer on the other part, be deemed to have 
existed, if the transferee, after using reasonable care to 
ascertain the existence of such circumstances, has acted in 
good faith.” 

§ 304. One point as to which there seoms at first to be a 
conflict of decisions, is as to the amount of proof incumbent 
upon a purchaser under a decree, or upon one who lends 
money to the manager of an estate to pay off a decree, or 
who purchases a part of an estate from the manager to supply 
him with funds for that purpose. Is the production of a bond 
fide decree sufficient of itself to establish a case of necessity ; 
or is it incumbent upon the purchaser or creditor to go 
further, and to show that the decree was passed for a purpose 
which would bind the estate ? The result of the decisions 
appears to be, that the party who relies on t^lie decree is 
entitled to assume that it was properly passed, and that 
everything done under it was properly done. But the extent 
to which this will benefit him depends upon the nature of 
the decree, and the person against whom it was given, and 
upon the form of the proceedings taken in execution of the 
decree. It is evident that a decree may be one which upon 
its face, and by the mere fact that it was passed, binds the 
person against whom it is enforced. Or it may be one 
which will not bind him unless something was proved in the 
course of the case, and that something may or may not have 
been proved. Again ; the form of the docree, and of the pro- 
ceedings token under it, may show that the creditor, while 
only suing his debtor by name, sued him as the representative 
of the family, in order to bind its property. Or, conversely, 
it nfty appear that although the creditor had a remedy, 
which he might have enforced, against the whole family and 
its property, he chose to restrict his claim to his original 
debtor and the interests of that debtor. Where the decree 
is against a father, it conclusively establishes that there 
Was a debt due by him, and as against his issue nothing 
more is necessary. It is not, as we have seen, necessary 
to show that the debt was for the benefit of the, family. 
Where property is, sold under such a decree, "the pur- 


in case of 
decrees. 
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chaser is not bound to go back beyond the decree to 
ascertain whether the Court was right in giving the 
decree, or having given it, in putting up the property for 
sale under an execution upon it” ( e ). And, of course, the 
same rule would apply where a minor sought to set aside a 
sale made by his guardian in order to pay off a decree 
against the minor himself (/) ; or where the transaction was 
disputed by an heir, not being a coparcener, for he is bound 
to pay the debts of the person whose estate he takes (§ 282). 
But it would be otherwise where the decree was given against 
a simple coparcener. It would be a perfectly valid decree 
against him, and might during his life be enforced by exe- 
cution and sale of his interest in the property (§ 284). 
But as his debt would not bind his coparceners or their 
share in the property, unless it was contracted by their con- 
sent or for their benefit (§ 289), so a decree against him can 
create no higher liability. It ascertains his debt, but does 
no more. If it is intended to procure payment of the debt, 
directly or indirectly, out of the shares of the other members, 
the person who relies upon the decree must do something 
more than merely produce it. “ It is necessary to go further, 
and show that those debts themselves were such as to be 
properly binding upon those who have not personally incur- 
red them. If it were otherwise, the debtor, having first 
borrowed money for his own purposes, and mortgagedfamily 
lands for the satisfaction of the debt, would be able, by the 
simple process of admitting the debt, to render the invalid 
unimpeachable, or by discharging with borrowed money a 
previous bond in itself wholly invalid against coparceners, 
would bind them”(gr)f 


(e) Per curiam , Muddun Thaleoor v. Kantoo Lall. 1 1. A. 321, 334 t S. 0. 14B. 
L.R. 187 ; S. 0. 22 Suth. 6(3 $ ante, j}§ 280 JD, 280 E. So© numerous cases follow- 
ing thie decision ; J$howna v. Roopfashore, 3 N. W. P. 89 ; Bu&ree v. Kantee, 23 
Suth. 200 ; Kooldeep v. Rmyjeet t 24 Suth. 231 ; Shm Pershadv. Socnybuneee, ib, 
281 ; JBurtoo v. Rmn Purmessw, ib. 304 ; Anooragee v. Bhugobukty, 25 Suth. 
148 i Ramsahoy l.Mohabeer, it. 185 ; WaJedMossein v. Nankog, ib, 811 ; Luchmi 
v. Aermn t 20aL 213 r & 0. 25 Suth. 421 ; Sivasankara v, Parvati, 4 Mail 96. 
And it k no defence by the eon that he was not a party to {the decree against 
tsfce father ; Sundraraga ▼. Jagamda t 4 Mad. 111. 

{/) Sheoraj v. tfukchedee, 14Sotfc 5 72. 

■M Muttayu6,iS*&. B> Q. 371 j per Holloway, J., at p. 88C j 

F«r eyaswm t. Saluctm, 8 Stw, H. 0 . 157 ; Heotee ». Bamjml 8 N. W. F. 50, 
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§ 304a. The third of the above class of cases is illustrated 
by the decision of the Privy Council in Bissessur v. Luck - 
vnessut (h), Three decrees were obtained against different 
members of the family of Nath* Das for rent of land taken 
by him on lease. The Court found that the family was joint, 
and that the lease was taken for the benefit of the family. 
The decrees in each case stated that the decree was not to 
be executed against the person and self -acquired property 
of the defendant, but against the property l©fb by the 
deceased leaseholder Nath Das . Upon the above findings 
the debt, qf course, was one which bound the whole family, 
though the decree was against one member, and the order 
for execution against another member. The Judicial Com- 
mittee held as to each decree that it was a decree against 
the representative of the family in respect of the family 
debt, and that it was one which could be properly executed 
against the joint property of the family, other* than that in 
respect of which the rent was due (i). In passing this 
decision their Lordships referred to, and affirmed, previous 
cases, the effect of which they stated to be, ft that in execu- 
tion proceedings the Court will look at the substance of the 
transaction, and will not be disposed to set aside an execu- 
tion upon mere technical grounds, when they find that it is 
substantially right.” 

§ 304b The last of the four classes of cases is also illus- 
trated by a decision of -the Privy Council in Deendyal v. 
Jugdeep Narain Singh (k), which at first sight seems in con- 
flict with that of Muddun Thalcoor v. Kantoo LalL There, 
Toofani Singh , the father of the respondent, incurred a debt. 
A mere money decree was obtained, against him, and in 
execution the creditor, who was appellant before the Privy 
Council, caused “ the right and title and share of Toofani 

VmJeaiasubra • 
4 Mad. 73. 

thur, 2 All. 746 ; 

, ib. 118 j Gaya 

ian, 5 Cal. 845 ; 
'anhak v. Joint" 

41 


Venkata$<Mti Kwpaiyan, 1 Mad. 354; Venkataramayyan v. 
mania, ib. 358; Lohx v. Aghoree, 5 OaL 144 j Gangulu v. Ancha , 
m 4 1, A. 2» J S. 0. 5 0. L. k. 477. „ „ 

(i) See various cases following this decision. Devav. Ram Mane 
UamSevak v. Raghubar, 3 All. 72 ; Badha Kishenr . BacWtaman 
r. Rad Mansi, ib. 191 ;Ram Narain v. Bhawam , t&. J43 B, 

1. JL 847 ; 8. b. 8 Cal. 198, followed xn Purstd v. Nonoojj 
Bxka v/LocAwwm, 2 AIL 890 ; Chandra v. Ganga , 2 All. 899 ; 9 
vxngai, 8 All* 884* 
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Singh the judgment debtor” in the joint family proparty 
which was the subject of the suit, to be put np for Bale, and 
bought them himself. The son then sued the purchaser 
and his father to recover th'e whole property, on the ground 
that being, according to the law of the Mitakshara, the joint 
estate of his father and himself, it could not be taken or sold 
in execution for the father’s debt, which had been inourred 
without any necessity. The Courts below conclusively held 
that the debt was necessary. Upon these findings the Zillah 
Court dimissed the suit, but the High Court decreed for the 
son as to the whole property. The Privy Council held that 
the purchaser had by the sale “ acquired the share and 
interest of Toofani Singh in the property, and was entitled to 
take such proceedings as he shall be advised to have that 
share and interest ascertained by partition.” Their Lord* 
ships said : * this issue (as to legal necessity) seems to be 
immaterial in the present suit, because, whatever may have 
been the nature of the debt, the appellant cannot be taken 
to have acquired by the execution sale more than the right 
title and interest of the judgment debtor. If he had sought 
to go further, and to enforce his debt against the whole 
property and the co-sharers therein who were not parties 
to the bond, he ought to have framed his suit accordingly, 
and have made those co-sharers parties to it. By the pro- 
ceedings which he took he could not get more than what was 
seized and sold in execution, viz., the right title and interest 
of the father. If any authority be required for this proposi- 
tion it is sufficient to refer to the cases of Nugend&r Ohunder 
Q-hose v. Sreemutty Kaminee Dossee, and Baijun Doobey v. 
Brig Bhoohm Ball ( l)i * , 

It is evident that the debt, whether necessary or nnneces* 
sary, provided it was not immoral, might, under the authority 
of the cases of Girdhari Lall and Muddun Thakoor {m), and 
of the other cases cited in the preceding paragraphs, bave 
been enforced against the share of the son, under a. decree 
^j g y?nnt the father to which the son wa$ no party. But hi the 
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casebef orethe Committee, the creditor had not only refrained 
from stiing the son, but, with full knowledge of his existence 
and interest, he had limited his pxecution to the interest of 
the father. He could not, therefore, claim to have purchased 
any thing more. His course, apparently, was to enforce his 
decree by execution against the whole joint property, and 
to resist any attempt to limit it to the father’s share. 

§ 305. It has been said that where a debt is ancestral, 
and property is sold to meet it/ the purchaser is not bound 
*to enquire whether the debt could have been met from other 
sources (n). But, I imagine, this can only apply where there 
is at all events an apparent necessity for the sale. In the 
case where the rule was laid down, the Court went on to 
say, g< Nor is it indicated from what sources it would have 
been met.” In a Bengal case, the Sudder Court laid down 
nearly the opposite principle. They said, “»It may be 
shown that the ostensible object of the loan was to pay off 
Government revenue, but, to render such a loan binding upon 
those who had reversionary interests upon the property, it 
must also be satisfactorily proved that such loan was abso- 
lutely necessary from failure of the resources of th« estate 
itself, and was not raised through the caprice or extrava- 
gance of the proprietor” (o). Here the law seems to belaid 
down rather too strictly. The person who deals with the 
manager of a joint family property has to consider the 
propriety and necessity of the transaction in which he is 
engaged, pot merely the prqgriety and necessity of paying 
the debt which is the pretip for the transaction. If the 
debt is improper or unnecessary, and known to be so by the 
lender, the transaction is, of course, invalid. If the payment 
of the debt is proper and necessary, the transaction will still 
be invalid; unless the lender has reasonable ground for sup- 
posing that it cannot be met ^riihoufc his assistance. 4 The 
caprice or extravagance of the |sreprietor is only material as 
showing, either that the object of the transaction was an 
imptbjpSr one, orthat the necessity for it was non-existent. 


, 4 . v. no. 

t. Mrio Mohaptottw, 6. P. of 1858, 1 
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Where it is once established that there was a debt which 
onght to be paid, and which could not be paid without a 
loan or sale, if the validity^ of the transaction is disputed on 
the ground that the debt had previously been discharged 
or diminished, the burthen of making out this case rests 
upon the person who sets it up. Payment is an affirmative 
fact which cannot be assumed, merely on account of the 
antiquity of the debt (p). _ 

§ 806. The powers of the manager of a joint-family pro- 
perty who is not the father are governed by exactly the 
same principles as those already laid down. Of course, his 
personal debts fire not binding upon his coparceners, as 
those of a father ave upon his sons, and therefore alienations 
made by him to pay such debts would not bind them. In 
his case, too, there could be no suggestion that he had any 
greater pow/jr over movables than over immovables, except 
so far as arose from their own nature, and the mode in which 
they would usually be dealt with. Nor, of course, could bis 
coparceners claim any interest in bis self-acquired land. 

§ 307. So far we have been considering dispositions of the 
family property by which one member professed to bind the 
others; by selling or encumbering tbeir shares as well as his 
own. We have now to examine the right of one member of 
a family governed by Mitaksliara law to dispose of his own 
shave. To an English lawyer the existence of snoh a right 
would, seem obvious. Under the early Hindu law it is equally 
certain that no such right existed. It has become thoroughly 
established in Bengal, aswillbe seen hereafter; but in the 
other provinces there is a complete, variance as to its existence* 
and the extent to which it may be exercised. The theory of 
the Mitakshara law is clearly against such a right. I have 
already pointed out (§ 243) that under that law all- the 
coparceners are joint owners of the property, but only as 
members of a cdrporatiop in which there saw shareholders, 
feu$ no shares. The faandy corporafcion remains unchanged, 
its members are in a continual state of fltuc. . No one has 

Vencata r. CfAUftor U J& LA. $19,08S; 8, 0. 
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any share until partition, because until then it is impossible 
to say what the share of each may be. It will be larger one 
day, when a member dies ; smaller the next, when a member 
is born (g). The right of the members to a partition has 
been slowly and reluctantly admitted. But this right carries 
with it the consequence of being cut off from the benefits of 
sharing in the family property, and participating in its future 
gains. If any member were allowed, from time to time, to 
sell his share in the joint family property, without severing 
himself from the family by partition, he would be securing 
the advantages of a division without submitting to its 
inconveniences. He would be benefiting himself by the 
exclusive appropriation of a part of the property which had 
never become his. He would bo injuring the family by 
diminishing their estate, and, at the same time, he would be 
retaining the right to profit by the future gains of their 
industry. No doubt the amount so disposed of might be 
taken into account in the event of a subsequent partition. 

But the rules of Hindu law contemplate the continuance of 
the family union, not its disruption. Until a partition took 
place he would have been in a position of exceptional advan- 
tage. It would be like the case of a partner who claimed 
the right to withdraw his capital from the concern at pleasure, 
without withdrawing himself. Even before partition such 
alienations would be subversive of the family system. That 
system assumes that each’ member of the family is supplied 
out of its funds in proportion to his requirements, as often 
as they arise, the unspent balance of each year being carried 
over to the capital for the benefit of all. There is no such 
thing as a system of individual accounting, with a ledger 
opened in the name of each member, and a debiting to him 
of : bis expenses, and a crediting of his proportion of the 
income. But if any member were allowed to dispose of his Rights of co- 

* ... parcener m joint 

share such a system would *be necessary ; and upon taxing property. 

, the annua l account, it might turn out that the amount of 
income to which he was entitled was not sufficient to defray 

fa) Sevjww* cm H ewn, Sadabart Prasad v. Foolbash Kooer, 3 B. L?R. (F. B.) 
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bis expenses. The anomaly would then arise, that a member 
of the undivided family would either not be entitled to be 
maintained at all, or would be maintained as a matter of 
charity, and not of right. Finally, the permission' to 
alienate without a partition would necessarily have the effect 
of introducing strangers into the coparcenary, without the 
consent of its members, and defeating the right of survivor- 
ship, which they would otherwise possess. 

§ 308. Qf course, nothing is to be found in the earlier 
writers upon the subject. They did not notice the point, 
because such an occurrence did not present itself to their 
minds at all. An alienation of family property, even with 
the consent of all, was probably a very rare event. -But as 
property began more frequently to pass from hand to hand, 
the circumstances which would justify an alienation began 
to be defined. Vyasa says, “ A single parcener ought not, 
without the feonsent of his coparceners, to sell or give away 
immovable property of any sort, which the family hold in 
coparcenary. But at a time of distress, for the support of 
his household, and particularly for the performance of reli- 
gious duties, even a single coparcener may give, mortgage 
or sell the immovable estate” (r). Not, be it observed, his 
own share for his own private benefit. So Narada men* 
tions joint property among the eight hinds pf things that 
may not be given, though he expressly authorizes divided 
brothers to dispose of their shares as they like (*). And 
the author of the Vivada Qh/intawiani , while commenting 
on, and approving, these texts, gives as his rehson, “£o* 
none has any right -over them according to common sense*** 
He adds in another passage : (( What belongs to many may, 
be given with their assent. Joint ancestral property may 
be given with the assent of all the heirs” (<)'. Probably 
all these passages referred to the powers of the father or 
manager. The Mitakshara and Mayukha in laying down 
the right of alienation are evidently dealing with the case 

< + * . p.i T ...■■ < »■■■ / ■ I * . ■ I f H i M'/ l - ‘ 

(r) 1 I>ig. 45$ i 2 Dfg. 189. 1 ; 
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of the father as representing the entire family (u). The idea 
of any individual acting solely on his own account does 
not seem to have occurred to them. The same view is laid 
down unhesitatingly by Mr. W. MacNaghten. He says, 
u A coparcener is prohibited from disposing of his own 
share of joint ancestral property ; and such an act where 
the doctrine of the Mitakshara prevails (which does not 
recognize any several right until after partition, or the 
principle of factum valet), would unquestionably be both 
illegal and invalid” (v). On the other hand, Mr. Ellis, 
writing of the Madras Presidency, thought a sale would 
be valid to the extent of the alienor’s own share {w). Mr. 
Colebrooke seems to have been in much uncertainty upon 
th6 point. The result of his various opinions appears to 
be, that a gift by one co-heir of his own share would be 
certainly invalid, and that a sale or mortgage wo'^ld in strict- 
ness be also illegal ; but that in the latter case “ Equity 
Would require redress to be afforded to the purchaser, by 
enforcing partition of the whole or of a sufficient portion of 
it, so as to make amends to the purchaser out of the vendor’s 
share” (a?), This opinion was adopted by Sir Thomas 
Strange in his book, and acted on by him from the Bench (y.)^ 
§ 309. It is probable that the first inroad upon the strict 
law took place in enforcing debts by way of execution. In 
strict logic, of course, what a man cannot do directly by way 
of sale, he ought not to be allowed to do indirectly through 
the intervention of a decree-holder. But we have already 
seen that the Hindu law ascribed great sanctity to the obli- 
gation of a debt, and, in the case of a father, enabled him to 
defeat the rights of his sons, through the medium of his 
creditors, though it denied him the power to do so by an 
express alienation (§ 274). It would be a natural transition 
to extend this principle to all coparceners, so far as to allow 
a creditor to seize the interest of any one in the joint pro- 


to® Mitatoharft) i«l» § 27—32 ; V. May., iv. 1, § 3—5. 

ly) ISfta. H. fc. ; Sashachella v. Ramasamy, 2 N. 0, 834 [74]; p*tt, 
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perty as a satisfaction of his separate debt. There are decisions 
in which it has been held that even this cannot be allowed 
in cases under the Mitakshara law (z). But the contrary 
rule has been repeatedly faid down in all the Presidencies, 
and has been recently affirmed by the Privy Council. It 
may be taken as settled that under a decree against any 
individual coparcener, for his separate debt, a creditor may 
during the life of the debtor seize and sell his undivided 
interest in the family property (a). The decisions which 
show that this cannot be done after the death of the debtor 
have been alroady stated (§ 284). There may be greater 
difficulty in determining how the right of the purchaser at 
the sale under the decree is actually to be enforced. In 
Bengal, where the coparceners hold in quasi-severalty, each 
member has a right before partition to mark out his own 
share, and to hold it to the exclusion of the others. Accord- 
inglyj it has been held that the purchaser at a Court sale of 
the rights of one member is entitled to be put into physical 
possession even of a part of the family house; the only 
remedy of the other members being to purchase the rights 
of the jlebtor at the auction sale (6). But it is otherwise in 
cases under Mitakshara law, where no member has a right, 
without express agreement, to say that any specific portion 
is exclusively his. Consequently, the purchaser at a Court 
auction cannot claim to be put into possession of any definite 
piece of property (c). As the Judicial Committee said in 
one case, “No doubt can be entertained that such a share 
is property, and that a decree-holder can reap it. It is 


(as) Nana Tooljaram v. Tftdubdas, Morris, 40 ; Bhyro Pershad y. Barista, 
16Sufcb. 81. 

(a) Valayooda v. Chedivmbara, Mad. Dec. of 1855, 234 ; Subbaramidu y. 
Gopavajjulu, Mad. Dec. of 1860, 247 ; Virasvami v. AyUasvami, 1 Mad. E. C. 

1 j Vamdev v. Venkatesh, 10 Bom. H. 0. 189; Pandurang v. Bhaskar, U 
Bom. EL C 72 : Udcvrcm v. Barm, ib . 76 ; Gout Pershad y. Sheodem r 4 N. W. P. 
187 ; Veendyal v. Jugdeep, 4 1. A. 247 ; S. 0. 3 Cal v 198; overruling juqdeep y. 
Beendial, 12 B. L. E. 100; S. 0. 20 Suth. 174; Venkataranmyyan y. Venkata* 
subrcmania. 1 Mad. 858; Suraj Bunsi Koer y. Shea Proshad, 61. A. 88; S. O. 
5 Cal 148 ; Jcdlidar y. MarnddX, 4 Out. 723 ; Mai Nourain y. Nownit, 4 On!. 809. 
fhe purchaser does not become a coparcener whose assent is required; to any 
future dealings with the property by the remaining members ; JBaUa&h v* Bmder, 
t S' All* 429 ; Ganraj y. Sheozore, 2 All. 898. 

0) Mamtonoo v. Ishurchunder, S. D. of 1857, 1585; Koormwr y. Sfama 
2 goth,, MbAtti Qfawforv, Nmd OWmor.S &otlu 289. 
\;{c) Kdtesv* Kallapa y, Venkatesh, % Bom, 678. .\ 
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specific, existing and definite ; but it is not properly the 
subject of seizure under this particular process, but rather 
by process direct against the ‘owner of it, by seizure, or 
sequestration, or appointment of a receiver” ( d ). In oases 
Which have occurred in Bombay, the High Court has held 
that the only mode in which the execution purchaser can 
enforce his rights is by a suit for a partition of tho debtor’s 
share in the whole estate, to which, of course, he must make 
all the members of the family parties. In carrying out the 
decree for partition, the Court will, as far as they can with 
regard to the interests of others, try to award to the pur- 
chaser any specific portion which the debtor may l<ave 
originally pledged, mortgaged, or sold. The purchaser 
cannot sue for a partition of part of the property only, because 
an account of the whole estate must be takei>, in order to 
see what interest, if any, the debtor possesses (e). On the 
other hand, even prior to partition, the purchaser of the 
interests of one coparcener is a tenant in common with the 
others. Therefore, if he has got into possession of what was 
formerly enjoyed by the debtor, the other members cannot 
treat him as a mere trespasser. If they are willing to 
continue the tenancy in common, they may compel him so to 
enjoy his share as not to interfere with a similar enjoyment 
by themselves. If they object to the tenancy in common, 
they must sue for a partition (/). 

§ 810. The step from holding that the share of one mem- 
ber can be .sold under a decree, to holding that he can sell 
it himself, is such an easy one, that it is surprising that 
those who admit the former right shquld deny the other. 
Yet it will be found that it is denied by the High Courts of 
Bengal and the North West Provinces, while it is admitted 
by the High Courts of Madras and Bombay. The reason 
appears to be that in Bengal the right of even an execution 
creditor was originally not admitted. It was denied in 1871 


moot v. Rughoonath , 14 M. I. A. 50. 

<e) ?knd#rmg v. Bhaskar, U Bom. H. 0. 72 ; Udartm v. Ram> 76 j 
xcc 7M Jm *. Juma, 22 Sutk 116 ; JaUidar v. Randal, * CaU72& 
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in a decision which was not appealed against {g)> and was 
only finally established by the Privy Council in an appeal 
which reversed a later decision of 1878 (ft). Consequently, 
an unbroken current of decisions maintained a practice in 
conformity with the theory. In Madras and Bombay the 
earlier decisions negatived the right of a coparcener to alien 
his share. But the right of the execution creditor was 
admitted, # and therefore the analogous 4 right of the copar- 
cener was ultimately recognized. As the question may 
still be treated as uncertain, it will be advisable to show 
rather fully what the state of the authorities really is. 

§ 811. The earliest case actually decided in Madras was one 
before Sir Thomas Strange in 1813. There, one of two undi- 
vided brothers had mortgaged family property for his private 
purposes. 4 suit was first brought by the other brother to 
declare that* the mortgage was not binding upon his share of 
the property. In this suit an account and partition was 
decreed. A cross suit was brought by the mortgagee against 
both brothers for payment and sale of the property mort- 
gaged. The decree was that the suit should be dismissed 
against" the second brother, that the share of the mortgagor 
should J>e held bound for payment of whatever was due upon 
the mortgage, but that no part of the property comprised 
in the bond and mortgage should be sold, until the account 
and partition directed under the original decree was com- 
pleted. These proceedings were submitted to Mr. Cole- 
brooke, and were approved of by him, subject; to a doubt 
whether the charge was valid even for the share of the 
alienor (i). In a case in 1853 the Madras Sudr Court 
appears to have held a sale by one of several members to be 
valid for his share, even without a partition (i). On the 
other hand, the opinion of a pandit of the Tellicherry Court 
is recorded, which supports the doubt expressed by Mr. Cole- 
brooke. In reply to a question, “ Can one of an undivided 
family, consisting of two only, dispose of half the property,. 
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leaving his coparcener’s moiety undisturbed ?” he answered : 

"It is stated in the text of Narada that it is necessary 
that a division should be previously made, with the con- 
currence of all the members ; wherefore the disposing to the 
extent of one’s share at discretion is not legal” (l). This 
principle was followed by the Sudr Court in three cases in 
1859 and 1860, when they held that a sale by an undivided 
member was not valid, even within the limits of his individual 
share, unless made under emergent circumstances (m). 

§ 812. In this state of things the question came before the Sanctioned by 
High Court of Madras. One of two brothers, members of an Madras?* 1 * ° f 
undivided family, had mortgaged one of two houses which 
formed part of the family property, for his own personal debt. 

He was then sued in an action for damages for a tort, and 
judgment was -recovered against him. The judgment credi- 
tor took out execution, and, under a writ of ji. fa ., the sheriff 
seized and sold the debtor’s interest in the mortgagee! house 
and also in another. The purchaser sued both brothers to 
recover possession. Scotland , C. J., decided that both the 
mortgage and the execution stood on the same footing ; that 
each was valid to the extent of the alienor’s share, «md that 
" What the purchaser or execution creditor of the copar- 
cener is entitled to is the share to which, if a partition took 
place, the coparcener himself would be individually entitled, 
the amount of such share, of course, depending upon the 
state of the family” (n). This decision has since been treated 
as the rujing authority in Madras, and has been repeatedly 
followed (o). And the Court' enjoined a father against 
alienating more than his share of the undivided property, 
but refused to interfere with alienations which appeared to 
be within his share { p ). In all these cases the transaction Extent of powd 
was enforced during the life of the alienor, and the principle 
was stated to be, that as the alienor could himself have 


, ft) 2&toa.H> L. 451. 

fan) Ramakidti r^KaUatwraiyan, Mad. Deo. of 1859, 270 ; Kandkaiabhaiya 
V* Seshachala, Mad. Poo. of 1860, 17 ; Sundara v. Tegaraja, %b. 67* 
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obtained a partition, the Court would compel him “to give 
to his creditor all the remedies to which he would himself be 
entitled as against the object matter of his agreement” (g). 
The same ruling was applied where a partition had become 
impossible by death. There, a father had given a portion of 
the property which was less than half of the whole to his 
wife, by a registered deed followed by possession. After his 
death his only son sued to set it aside. The Court refused 
even to listen to discussion as to the father’s power to make 
such a gift ; “ because the law is quite settled that a Hindu 
con make a gift to the extent of his power, and in this case 
the deceased lias done no more than that” (r). On the other 
hand, the High Court held that no coparcener could give 
his alienee a title to any specific portion of the joint property, 
even though such portion was less than his share. Each 
coparcener had an undivided share in every part of the pro- 
perty, and all that any member could sell was his interest 
in that part (a). 

Beyise of nn- §313. The above decisions were all passed before that 

itlvaiid. 8hare given by the Full Bench in Bengal, which will be mentioned 
hereafter* (§ 317;. The same point, however, arose again 
after that decision. The question was, whether a devise by 
a father of ancestral immovable property was valid as against 
his only son. It was contended ; first , that the father could, 
during his life, have given away his share of the family pro- 
perty ; secondly, that his devise was valid to the same extent 
as his gift would lvave been. The Court affirme*4 the first 
proposition, but denied the second. After referring to the 
view taken by the High Court of Bengal that no one could 
assign his share until it was ascertained by a partition, the 
Court' said, " If by the word 1 share’ is intended specific 
share, the argument is, of course, valid, that a coparcener 
cannot, before partition, Convey his share to another, because 
before partition it cannot be ascertained what it is. It is 
equally the law in Madras that a coparcener cannot, before 


<«} 2 0.4X7 ^ 
Vencetfapathy r. Zutckmes, 6 Had. Jar. 015. 
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partition, convey away, as his interest, any specific portion 
of the joint property. Considered in this light, the diffi- 
culties which have influenced the Calcutta High Court 
disappear. The person in whose favour a conveyance is 
made of a coparcener’s interest takes what may, on a parti- 
tion, be found to be the interest of the coparcener. What 
he so takes is, at the moment of taking, and until ascer- 
tained and severed, subject to the same fluctuations as it 
would be subject to, if it continued to subsist as the interest 
of the coparcener. But it can, at the proper period, be ascer- 
tained without difficulty, and there appears to be no reason, 
either derived from the Hindu law current in this Presi- 
deucy, or founded upon general principles, for saying that 
such an interest is inalienable. With regard to the third 
question we are of opinion that the will in the case referred 
to cannot take effect. At the moment of death «the right of 
survivorship is in conflict with the right by devise. Then 
the title by survivorship, being the prior title, takes prece- 
dence to the exclusion of that by devise ( t )” 

The difference between this case and that of Vencatapathy 
v. Lutchmee ( u ) was, that in the latter, the deceased had 
absolutely parted with his interest before his death, whereas 
in the former his interest was still in existence, and there- 
fore passed at once by survivorship. 

§ 814. In Bombay the. decisions have taken very much Bombay 
the same course as in Madras. The earlier cases appear to deci810n8 * 
be opposed to the right of alienation by a coparcener, and 
it has been laid down that a sale or mortgage by one of two 
undivided brothers was invalid, even for his own share of the 
undivided property (v). “In subsequent cases it appears 
that the Bombay Sudder Adawlut, although holding that 
the purchaser of the share of a parcener in Hindu family 
property cannot before partition sue for possession of any Coheir may sell 
particular part of that property, or predicate that it belongs 18 B ^ are » 


ft) Vitla Mitten v. Yamenamma, 8 Mad. H. C. 6. 
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to him exclusively, yet was of opinion that he may maintain 
a suit for partition, and thus obtain the share which he has 
purchased’' ( 10 ). The Supreme Court, and subsequently the 
High Court, recognized the right of an undivided member to 
sell or mortgage his undivided share, and the usage that he 
should do so. The whole of the previous cases are collected 
in an elaborate judgment pronounced by Westropp, C. J., 
in 1873 (^). He admitted that the strict law of the Mitak- 
shara, and the usage following it in Mithila and Benares, 
was in accordance with the law laid down by the Full Court 
of Bengal, but stated that the opposite practice had prevailed 
in Western India He concluded his review of the autho- 
rities by saying, “On the principle stare decisis, which 
induced Sir Barnes Peacock and his colleagues strictly to 
adhere to tl]e anti-alienation doctrine of the Mitakshara in 
the provinces subject to their jurisdiction where the autho- 
rity of that treatise prevails, we at this side of India find 
ourselves compelled to depart from that doctrine, so far as 
it denies the right of a Hindu parcener, for valuable consider- 
ation, to sell, incumber, or otherwise alien his share in 
undivided family property. The foregoing authorities lead 
us to the conclusion that it must be regarded as the settled 
law of this Presidency, not only that one of several copar- 
ceners in a Hindu family may, before partition, and without 
the assent of his coparceners, sell, mortgage, or otherwise 
alien, for valuable consideration, his share in the undivided 
family estate, movable or immovable, but also 1 that such a 
share may be taken in execution under a judgment against 
him at the suit of hip personal creditor. Were we to hold 
otherwise, we should undermine many titles which rest upon 
the course of decision, that, for a long period of time, the 
; Courts at this side of India have steadily taken. Stability 
1 of decision is, in our estimation, of far greater importance 
i than a deviation from the special doctrine of the Mitakshara 
i upon the right of alienation.” 

* : — — — — - -7— V" 1 
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The mode in which the Bombay Court enforces this right 
is by a decree for an account; and partition, as already 
stated (y). , 

§ SIS. The Bombay High Court, however, while favouring but not give or 
the rights of a purchaser for value, show no indulgence to a 
volunteer; they hold that an undivided coparcener cannot 
make a gift of his share, or dispose of it by will ( 0 ). In the Power of gift, 
latter point they agree with the High Court of Madras ; in 
the former point they disagree with it. The reason for the 
view taken by the Bombay Court is, no doubt, that in the 
case of a gift there is no equity upon which a decree for 
partition would depend. If, however, the power of disposal 
is once established, the question would arise whether a gift 
actually completed would not be enforced by a Court of 
Equity in India, as it certainly would be in England. In 
the case in Madras (a) there had been a deed pf gift duly 
stamped and registered, followed by possession. In the 
first of the two Bombay cases where the question arose, it 
does not appear that there had been possession given to the 
alleged donee, and in the second there certainly had been 
no such possession ( b ). A gift without possession is ’invalid 
under Hindu law (§ 329). The High Court, however, put 
their decision upon the simple ground that they were not 
disposed to carry the assignability of the share of a copar- 
cener in undivided family property any farther than they 
felt compelled to do by the precedents referred to, and by 
the traditipns of the Supreme Court and Sudder Adawlut 
in the Bombay Presidency (c). No decision has as yet been 
given by the Privy Council as to the difference between the 
Courts of Madras and Bombay upon ihis point, though the 
leaning of their Lordships* minds seems rather to be against 
the validity of a gift (d). 


Jlnte. § 809 . 
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§ 316. If, as the Courts of Madras and Bombay lay down, 
the rights of a purchaser from a coparcener can only be 
worked out by means of, a partition, a further question 
arises, what date must be taken as fixing the amount of 
interest he possesses in the family property f For instance, 
suppose one of two brothers grants a mortgage upon the 
family property for his own private benefit, and the trans- 
action runs on until after three more brothers are born, and 
the father ‘is dead, and then the creditor sues to enforce his 
claim — has he a lien upon one-third of the property, which 
was the interest of his debtor at the time of the mortgage, 
or only upon one-fiftli, which is his interest at the time 
of suit ? The latter view seems to be that taken by the 
Madras High Court in the case of Villa Butten (§ 313). 
Again, how is the claim to be dealt with, where his share 
has wholly lapsed by survivorship, and partition has become 
impossible — as in the case of one of several brothers dying 
without issue ? In the present state of the authorities it 
would be useless to do more than indicate these difficulties. 

§ 317. When we come to the Bengal Courts, and that of 
the North West Provinces, there is a complete unanimity 
in affirming the early doctrine. In a Mithila case which was 
twice referred to the Pandits, on account of a suspicion of 
the integrity of one of them, they pronounced, “that a gift 
of joint undivided property, whether real or personal, was 
not valid, even to the extent of the donor’s share ; for pro- 
perty cannot be sold or given away until it is defined and 
ascertained, which cannot be done without a division” (e). 
The same point was expressly decided in other cases from 
the same district (/). And exactly the same rule was acted 
on in cases from other districts, which were governed by 
the Mitakshara (g). In 1869 the question Was referred to 


( 0 ) Kundram v, Rashes, $ S. £>. 232 (310) ; S. 0. 1 Mor. 17 ; confirmed, 4 

tf j bhurn t. Jummun, 6 S. D. 176 (214) ; Sheo Suhaye t, Sr&k&hM, f 

%v, lOl (133}; Mt Roopna ▼. Nay Beotee, S. D. of 1858, 341 ; t. Mem 

CMftM s: 1X168 ( 103 }. * - ’ , v 

( 7 ) 8**o &wnm v t. 8heo SahM, 4 S, D. 168 (801), urn noto* Cmmd$ % Sufo- 
Jtwrt, Sftath. 810. See Uecmona of the Court of tJwN, W, P, oifced, tkmi&rt 
Pma4 t. 8 B. jL. B. (F. B.) p. 42; & 0. 18 (F. 1,) 1 ; 
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a Full Bench of the High Court of Bengal in consequence 
of some conflicting decisions of the High Courts of Madras 
and Bombay. The whole of th^ previous decisions and the 
Native texts were elaborately examined, and the Court 
replied that in cases governed by Mitakshara law, one 
sharer had no authority, without the consent of his co- 
sharers, to dispose of his undivided share, in order to raise 
money on his own account, and not for the benefit of the 
family. The Court stated that an opposite conclusion could 
only be arrived at, “ by over-ruling that current of autho- 
rities by which, for nearly half a century, the law appears 
to have been settled, and in accordance with the principles 
of which it appears to have been generally understood and 
acted upon” (, h ). This ruling has, of course, given the law 
ever since within the jurisdiction of the High Court of 
Bengal, and would, no doubt, be regarded in th§ North West 
Provinces as the highest confirmation of the previoifs deci- 
sions of that Court ( i }. 

§ 318. Even in Bengal, however, and since the Full Bench Equities in 
decision, the Court has dealt with the equities of the parties alienee, 
in a manner which brings about exactly the same result as 
is worked out by the Madras and Bombay doctrine ( h ). In 
that case, the second defendant, who was father and mana- 
ger of a family governed by the Mitakshara, mortgaged the 
family property to the. first defendant for a purpose not 
legally justifiable. The elder son sued on his own behalf, 
and on tjiRt of a minor son, to set aside the deed. The 


and LaUi Kuar v. Gang a, 7 N. W. P. 277. These decisions have been recently 
approved and followed by the Allahabad EigV Couifc Chamaili v. Ram 
Prasad, 2 All. 267. That Court, however, seems to hold that a member of the 
family who has alienated his own interest cannot object to a similar alienation 
by another member. Ganraj v. Sheozore, 2 All. 898. _ „ 

(b) Sadabart Prasad v. FooWash Kooer , 3 B. L. R. (F. B.) 31 ; S. 0. 12 Suth. 
(F. B.) 1. 

(i) Natbu v. Chad i, 4 B. L. R. (A. C. J.) 16 ; S. 0. 12 Suth. 447 ; Sub nomine , 
Nuthoo v. Chedee j Haunman v. Baboo Kishen, 8 B. L. R. 358 ; S. 0. 15 Suth. 
(F. B.) 6 i Sub nomine, Ronooman v'Bhagbut ; Phoolbas Kooer v. Lall Jugges « 
«fr, 14 Suth. 840 j 8, 0. on review* 18 Suth. 48; reversed on another point, 3 
I. A. 7} 8> 0. 1 Cal. 226 ; S. 0. 25 Suth. 285 ; Bunsee Lall v. Shaikh Aoladh , 
22 Suth 662 

. (Is) Mahabeer Persad v. Hamyad, 12 B. L. B. 90 : S. 0. 20 .Butt*. 192. S*s 
tldaram v. Manu, 11 Bern. H. C. 76. In no case can any right to set asi de a 
•ale upon any terms be enforced, where the member who olaama the right is 
under any , disability whi$h would be a bar to a suit by himeelf for partition. 
Bam Bahy$ r. Lalla Lalgee, 8 Cal. 149. 
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Court found that the plaintiff had assented to the trans- 
action, consequently, only the interest of the minor was con- 
cerned. It did not appear that he had been in any way 
benefited. The Court, after observing that the result of 
setting aside the sale unconditionally would be “ that the 
property, on going back, will come to be enjoyed by the joint 
family as it was before the mortgage and sale ; and of neces- 
sity, by virtue of the provisions of the Mitakshara law, will 
return to tlue management of the very man (second defendant) 
who obtained Rs. 3,000 from the first defendant on the pre- 
tended security afforded by the mortgage, which did not seem 
to accord very well with equity and good conscience also 
that the Full Bench decision, which settled (3 B, L. R. (F. B.) 
31 ; S. C. 12 Suth. (F. B.) 1.) that such a deed might be set 
aside, refrained from saying on what terms such relief was to 
be grapted, proceeded to point out that the father might, at 
any moment, claim a partition. “ And plainly the first defend- 
ant is in equity entitled as against the father to insist upon his 
calling his share into being, and realising it for their benefit. 
He obtained their money \fy representing that he had a power 
to charge the joint family property, which he knew at the 
time he did not possess : he is, therefore, at least bound to 
make good to them that representation, so far as he can, 
by the exercise of such proprietary right over the same pro- 
perty as he individually possesses. Substantially the same 
reasoning applies to the eldest son (plaintiff), who aided his 
father in effecting the mortgage. On the whole; then, we 
are of opinion that a decree ought to be given to the plain- 
tiffs to the effect that the property be recovered by the 
plaintiffs for the joint family, but that this decree must bd 
accompanied by a declaration that on recovery, the property 
be held and enjoyed by the family in defined shares, 
viz.j one-third belonging to the father (seoond defendant), 
one-third to the eldest son (the plaintiff), and one-third to 
the second son, a minor ; and that it be also declared that 
the $h£ires of the father and of the eldest son be jointly and 
severaJffy* sub ject to the^Ben thereon of the first defendant 
♦#*r the repayment ofthe stim of Rs. 8,000 advancedby tfre 
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first defendant to the second defendant, and interest thereon 
at six per cent, from the date of the loan until repayment.” 

Upon this decision the Judicial Committee remarked (Z), 
u There appears to be little substantial difference between 
the law thus enunciated and that which has been established 
at Madras and Bombay ; except that the application of the 
former may depend upon the view the Judges may take of 
the equities of the particular case ; whereas the latter estab- 
lishes a broad and general rule defining the right of the 
creditor.” 

§ 319. The question now discussed has never come before 
the Privy Council in such a form as to require decision. In 
the case of Bhugwandecn v. Myna Baee (m), there is a dictum 
that “ between coparceners there can be no alienation by 
one without the consent of the others.” In another case, 
where one of several joint proprietors had ihortgaged his 
share, the Court said, “ The sharers, however, do not* appear 
to have been members of a joint and undivided Hindu 
family, but to have enjoyed their respective shares in 
severalty. It is, therefore, clear that the mortgagor had 
power to pledge his own undivided share in these villages” (u). 
On the other hand, in cases where the point was directly 
taken, but unnecessary to be decided, the Judicial Committee 
treated it as still doubtful (o). In the last case where the 
point arose the Judicial Committee appear to treat the law 
in Madras and Bombay as being settled in the manner above 
stated, while they treated the contrary ruling of the Bengal 
Courts as a matter still open to doubt in cases within their 
jurisdiction (p). 

§ 320. The remedies possessed by bne member of a family 
against alienations made by another member, depend, of 
course, upon the view taken by the Courts of the validity of 
eudh alienations. According to the law administered in 
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Madras and Bombay, such alienations, whatever they may 
profess to convey, are valid to the extent of the alienor’s 
own interest in the property. Hence, no suit could be 
maintained for the absolute cancelment of such an alienation, 
still less for recovery of the whole property, on the ground 
that the illegal alienation by the father or other member 
had given the plaintiff the right to seek possession for him- 
self. But when the alienee takes exclusive possession of any 
specific portion of the joint property, he will be liable to be 
turned out at the suit of the other coparceners ; for till 
partition each has an undivided interest in the whole, and, of 
course, the vendee, claiming under one co-sharer, cannot be 
in a better position than the person under whom he claims (g) . 
And even where there has been no dispossession; if one 
member of an undivided family has, by gift, mortgage, alien- 
ation, or devise, disposed of the family property to a greater 
extent ' than the law entitles him to do, the other members 
have a right to have the transaction declared illegal, and 
set aside so far as it is illegal (r) . And in such a suit the 
alienation would be set aside, wholly or in part, according 
as the doctrine of Bengal or Madras and Bombay was held 
to govern the case. A fortiori , a sale which was an absolute 
fraud upon the family, and known by the purchaser to be 
such, would be rescinded by all the Courts, as the equity by 
means of which it can be worked out, would absolutely fail («) . 

'.Hot forfeiture. Even according to the rules laid down by the Bengal 
Courts, a son is not entitled upon proof of alienation by his 
father, to apply to have his own name substituted on the 
registry in place of his father’s name, and to have his own 
* exclusive possession and ownership decreed, in place of that 

previously existing in the head of the family (t). But it has 

(9) Venhatachella v. Chinnaiya, 5 Mad. H. 0. 166; ante, § 271. 

(r) Karwkurty v. Vencajtaramdass, 4 Mad. Jnr. 261 ; Kanth Narain v. Prem 
Lalj 3 Bath. 102 ; Raja Ram Tewary v. Luchmun, 8 Suth. 16 j Retoo v- Lalljee, 
24 Both. 399. As to declaratory decrees, see Dorasinga v. Katama Nachiar, 2 
1. A. 169; B. 0. 15 B. L. R. 83; S. 0. 23 Both. 314. As to the period of limit- 
ation, 8^' Act XT of 1877, Belied. 11. §126; Raja Ram Tewary y. LuctmAm 

(s) Ravji vTffiaiwadharbhaly 4 Pota. 29 ; Sadashiv v. Dhahubai, 5 Bom. 460. 

. M Chutter y. Mhago ,S, I), of 1860, 282 ; Kmth Narain y . Prem IaU t S 
•' fiutfc 102. -Bee' easesm ST. W. P. cited, Latti Kudr y, 0mga t 7 N. W. P. 277. 
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been held that he is entitled to sue for possession of the 
whole property on behalf of the undivided family* although 
that whole includes the share of the person who makes the 
alienation (u). 

§ 321. It does not* however* follow that any member of the Equities on 
family can set aside such alienations unconditionally. The donation! 
rule is that the party setting aside the sale must make good 
to the purchaser the amount he has paid, so far as that, 
amount has benefited himself* either by entering into the ( 
joint assets* or from having been applied in paying off; 
charges upon the property which would have been a lien 
upon it in his hands. In the leading case in Bengal (v) the 
following question was referred to a Full Bench Court* 

“ Whether under the Mitakshara law, a son who recovers 
his ancestral estate from a purchaser from the father, on 
proof that there was no such necessity as would*legalise the 
sale, and that he never acquiesced in the alienation* is 
bound in equity to refund the purchase money before 
recovering possession of the alienated property ? ” Peacock , 

C. J.* replied that “ in the absence of proof of circumstances 
which would give the purchaser an equitable right to compel 
a refund from the son, the latter would be entitled to recover 
without refunding the purchase money or any part of it. 

We ought to add that if it is proved to the satisfaction of the 
Court that the purchase money was carried to the assets of 
the joint estate* and that the son had the benefit of his share 
of it* he could not recover his share of the estate without 
refunding his share of the purchase money ; so if it should 
be proved that the sale was effected for phe purpose of paying 
off a valid incumbrance on the estate which was binding 
upon the son* and the purchase money was employed in 
freeing the estate from the incumbrance, the purchaser would 
be entitled to stand in the place of the incumbrancer, not- 
withstanding the incumbrance might be such that the incum- 


(tt) Hamman y. Baboo Rishe w, 8 B. L.B. 358; S. 0. 15 Sath. (F. B.) 6 ; 
Jugdeqp v. Deendial, 12 B. L. R. 100 j S. C. 20 Sath 174. See as to the right 
of any one to sue in respect 6£ his own share, Phoolbas Kooer v. hal\a JvQges* 
ewvl8But&.48. ^ 

<v} Modhoo v, Kolbw, B. L. B. Sup. Vol. 1018 ; S. 0. 9 Sath. til, fallowed 
tt Ew unman v* Baboo Kishen, 8 B. L. B, 358 ; S. 0. 15 Suth (F. B.) 6, 



342 


ALIENATIONS BY A SINGLE MEMBER 


Equities on brancer could not have compelled the immediate discharge 
aUeuation lde °f it, and that the decree for the recovery by the son of the 
ancestral property, or of his share of it, as the case might be, 
would be good ; but should be subject to such right of the 
purchaser to stand in the place of the incumbrancer. It 
appears to me, however, that the onus lies upon the defendant 
to show that the purchase money was so applied. I do not 
concur with the decision which has been referred to (w), in 
which it Is said that “ in the absence of evidence to the 
contrary, it must be assumed that the price received by the 
father became a part of the assets of the joint family.” If 
the father was not entitled to raise the money by sale of the 
estate, and the son is entitled to set aside that sale, the onus 
lies on the person who contends that the son is bound to 
refund the purchase money before he can recover the estate, 
to show that the son had the benefit of his share of that 
purchase money. If it should appear that he consented to 
take the benefit of the purchase money with a knowledge of 
the facts, it would be evidence of his acquiescence in the 
sale” (x). 

for personal r § 322. Hence, when the sale was made to discharge the 
debt of cobejr p ersona j <j e bt of the alienor, it was considered that there was 
| no equity to refund the purchase money, on setting aside 
I the sale. Nor did it make any difference that the defendant 
' was an innocent purchaser for value at an auction. He had 
every opportunity of making enquiry, and must have known 
the extreme danger of purchasing an interest .which had 
been originally bought from a single member of a joint 
undivided family living under the Mitakshara law (y). So, 
the value of improvements made by one who has purchased 
with knowledge of fraud, or after such fraud has come to his 
knowledge, cannot be recovered. But I apprehend it would 
be different where the sale was merely set aside as being 
beyond the powers of the vendor (*), 
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4 328. An intermediate case is where the sale of the whole where wle partly 

justifiable. 

property is not justifiable, but a sale of part would have been 
justifiable, or where part of the consideration was applied 
. to purposes so beneficial to the family, that in respect of it 
an equity arises in favour of the purchaser as against a mem- 
ber of the family seeking to set aside the transaction. In one 
case (a) the suit was by a son to set aside a conditional deed 
of sale executed by his father and his father’s brother, so far 
as it affected his father’s moiety oE the property. It appear- 
ed that the deed was executed upon a loan of money, part 
of which was properly borrowed on grounds of legal neces- 
sity, while the remainder was not. The principal Sudr Amin 
treated the deed as valid in respect of a portion of the land Equities on 
in proportion to that part of the consideration money which BQttms a01 e ‘ 
was borrowed for and spent in a matter of legal necessity, 
and void as to the residue of the land conveyed. * Sir B&rnes 
Peacock , 0. J., considered the correctness of this principle 
to be very doubtful, and intimated that in such a case the 
more reasonable course would be, that upon the defendant’s 
establishing the necessity for part of the loan, the Court 
should decree that the deed should be set aside, and the 
plaintiff recover possession upon his paying the ajnount 
Which was legally taken up for necessary purposes recogniz- 
ed by law, or that the deed should be set aside in proportion. 

No decision was given, however, as no relief could be given 
for want of necessary parties. In some later cases the course 
adopted was 'to set aside the deed on payment of so much of 
the consideration money as was a proper charge upon the 
estate (ft). 

So also, even though the charge has not been created for Laches, 
family purposes, if there are # circumstances of laches or 
acquiescence which would render it inequitable that the deed 


Marram Tmar t. Luchmun, 4 B, L. R. (A. 0. J.) 118— 125; S. 0. 12 

v, JSholmath, 15 B. L. R. 850 ; S. 0. Sub nomine, Surat v. Ashoo- 
$4 $uth. 46’ Sec, too, the analogous coses of alienations by *o widow, 
Phookhund y. JSughoobuns, 9 Soth. 108 ;Mutteeram v. Gopaul, 11 B, L. R. 
416} 8. CL 2CSuth. 187 j Komvur v. Jtam founder, 4 1. A. 52, 60 } S. 0. 2 Osl. 
841 } SadasJUv r. ithdkubai, 5 Bom. 450. 



344 


ALIENATIONS BT FATHER 


Necessity for 
offer to refund 


Principles of 
Bengal law. 


should be set aside unconditionally, the Court will compel 
a refund of the purchase money (c). 

§ 324. In some cases where the Court considered that the 
plaintiff should have offered to refund the purchase money, 
and the plaint contained no such offer, the suit was dis- 
missed, the plaintiff being at liberty to bring a fresh suit 
differently framed ( d ). This seems to be a mere question 
of pleading. If, as Sir Barnes Peacock said (e), the onus lies 
on the defendant to allege and establish circumstances which 
entitle him to such repayment, one would imagine that the 
proper course would be for the plaintiff to claim to have the 
deed set aside, as not being for a matter of legal necessity 
or with the consent of the family, and for the defendant to 
get rid of this case, wholly or in part, by showing the 
circumstances which made out his equity to repayment. 
Where the ^plaintiff deliberately elected to rest his case upon 
an allegation of wasteful and extravagant borrowing, and 
failed to make out that case, the Court refused to allow him 
to repay the purchase money, and have the deed cancelled (/). 

§ 325. When we come to Bengal law, as laid down by 
Jimuta Vahana, the whole of the above distinctions at once 
vanish. I have already (§ 232) pointed out the process by 
which he got rid of the principle which pervades the Benares 
law, that property in a son is, by birth, and established the 
opposite principle, that a son is simply heir presumptive to 
his father, and entitled to nothing more than his father 
chooses to leave him. This doctrine, in which an admission 
that alienations by a father of ancestral property were 
immoral was coupled # with an assertion that they were valid, 
naturally exercised the minds of English lawyers a "good 
deal. They would have accepted the assertion as a matter 
of course, but they were perplexed by the admission. 
Accordingly, we find that Mr. W. MacNaghten laid down the 
law in a way which was really nothing more than the 


{*) ismtb v. Shew Gobind, 11 B. L. B. Appsr. 29. 

(d) Bwwa> note (b) 11 B. Jj. B. 416; ib Appx. .29 Supra, note '(c). 
Imrgm Prasad v. Nawazish, I All. 691. w 
m Modhoo v. Kolbwr, B. U B. Sip. Vol. ,1018 ; S. O. 9 Suth. 511. , 

' i n Mud&wt ftjynal v. Ram Buksh. 6 Bath. 74. ; 
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Mitakshara over again, and Sir Hyde East in 1819 took 
very much the same view (§ 233). The futwahs of the 
pandits were persistently given in accordance with the doc- 
trines of Jimuta Vahana. But these futwahs appeared to 
be contradictory, because they were applied to two different 
states of fact, viz alienations and distributions. To an 
English lawyer it seemed obvious, that if a man could give 
his property to strangers, he could also give it to his sons ; 
and that if he could give everything to one son, to the 
exclusion of the others, a fortiori he could give it to all of 
them in any proportions he wished. But a Hindu pandit 
treated one proceeding as au alienation and the other as 
a partition. He produced one set of texts from Jimuta 
Vahana to show that the former proceeding was valid, and 
another set of texts, also from Jimuta Vahana, to show that 
the latter was invalid. It is not surprising that there was 
a good deal of confusion before the law was finally settled. 
As regards the right of a father in Bengal to make an 
unequal partition among his sons, it can hardly be said that 
the law is satisfactorily settled even now. 

§ 326. The earliest reported case is in 1792, when a 
bequest (gi) by the Zemindar of Nuddea of his entire ances- 
tral Zemindary to his eldest son was supported. The docu- 
ment recited that the Zemindary was impartible, in which 
case, of course, it was unnecessary. The opinions of numerous 
pandits in different parts of the country are said to have 
been taken* and the majority of them declared, that whether 
the Zemindary had been previously exempt from division 
or- not, the gift settling the Zemindary on the oldest son 
with a provision for the younger ones, was valid. This view 
was affirmed by the Sudr Court. Mr. Colebrooke appends 
a note to the case in which he agrees with the pandits* 
opinion, as being in accordance with the doctrines of Jimuta 
Vahana. He ends by sayingf, “ No opinion was taken from 
the law officers of the Sudr Court in this case. But it has 
been received as a precedent which settles the question of a 


(g) The document is sometimes spoken of as a will, sometimes os a deed of 
gift ; it seems really to have been the former. 
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father’s power to make an actual disposition of his property, 
even contrary to the injunctions of the law, whether by gift 
or by will, or by distribution of shares” (fe). This decision 
was followed in 1800 by tbe Supreme Court, which affirmed 
the validity of the wills of Rajah Nobkissen and Nemy 
Churn Mullick , by which ancestral immovable property had 
been disposed of, in the former case at ail events, to the 
prejudice of the testator’s sons (i). And in 1812 the Sudr 
Court, after consulting their pandits, held that a gift by a 
father of his whole estate, real and personal, ancestral and 
otherwise, to a younger son during the life of the elder was 
valid, though immoral, the gift of the whole ancestral landed 
property being forbidden (7c). In 1816, however, the law 
was unsettled again by tbe case of Bhowanny Churn v. The 
Heirs of Ramlcaunt (l) . That case will be discussed . more 
fully hereafter (§ 415), but it is sufficient here to point out, 
that it was a case where a father had made an unequal parti- 
tion among bis sons. The pandits practically found, that as 
a partition, it was invalid from its inequality, and that it could 
not be supported as a gift, because there had been no delivery 
of possession. The result was that the partition was set 
aside. The case is followed by an elaborate note in which 
the opinions of the pandits in this and the two previous cases 
in the Sudr Court are examined, and the writer intimates that 
those cases had probably been incorrectly decided, so far as 
they respect the ancestral immovable estate (m). It is evi- 
dent, however, that the pandits would not have agreed in 
this view, for we find that in 1821 they pronounced opinions 
affirming a gift by a father of an ancestral taluq to one of 
his eleven sons ( n ), 2nd in 1829 they supported a sale by a 
Zemindar of an ancestral taluq during the ^ife of his son. 


(h) JS7 'shanchund v. Eshorchund, 1 S. D. 2, 
will be found in 2 Stra. H. L. 447. 

(t) F. MacN. 356, 840. 


The judgment of the Sudr Court 


» j 

(m) 


h) Mamkoomar v. Kishenkunher , 2 S O. 42 (52) ; F. M&eN. 2 77. 
’ 2 S. D. 202 (259) ; F, MacN. 283, 294. 


^„_ r These conflicting opinions were probably before Sir Hyde East in 1820, 
When he pronounced his judgment in Cossinaut Bysack v. Hwrroosoond/ry (2 M. 
Oig. 198), where he balances against each other two conflicting sets of texts, 
with an wdent consciousness that he had got into a labyrinth to which he dia 
not peaces the clue. • ■ ' „ A 

(nj Ratijkrisno u, F*. HacN. 265, Appx. nil, 
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They laid down the broad principle, “ The law as current in Bight* of sons. 
Bengal recognizes no proprietary right in the son, so long 
as that of the father is existent*; and therefore in the case 
stated, as Ram Shunker’s (the father’s) right in the soil, was 
existent, Mohun Ohund (the son) could have no claim upon 
it” (o). Finally, in 1 831 , the same question arose again in the 
Supreme Court of Bengal, and was referred to the Judges 
of the Sudr Dewanny, who returned the following certifi- 
cate : “ On mature consideration of the points referred to 
us, we are unanimously of opinion that the only doctrine 
that can be held by the Sudr Dewanny Adalut, consistently 
with the decisions of the Court, and the customs and usages 
of the people, is, that a Hindu, who has sons, can sell, give, | 
or pledge, without their consent, immovable ancestral pro- I 
perty, situated in the province of Bengal; and that with-' 
out the consent of the sons, he can, by will, prevent, alter or' 
affect their succession to such property” ( p ). This certifi- 
cate has ever since been accepted as settling the law in 
Bengal, on the points to which it refers (g), and it makes no 
difference that the property is impartible, and descends by 
the rule of primogeniture (r). Of course there never was 
any doubt as to the right of a Beugal proprietor to dispose 
of his property to the prejudice of relations other than his 
own issue ($). 

§ 327, As regards those who are coparceners in Bengal, Rights of co- 
that is brothers, cousins, or the like, who have taken pro- P arcenerfl * 
perty jointly by descent, or who have acquired it jointly, 
there is also no difficulty. In Bengal the right of every 
coparcener is to a definite share, though to an unascertained 
portion of the whole property (§238). This right passes by 
inheritance to female or other relations, just as if it were 


* 


(o) Kvmla r. Qooroo, 4 S. D. 822 (410). 

(p) Juggomohun ▼. Neemoo , Morton, 90 ; Zfofee Lai v. Mitteryeet, o S. p, 73 
[8S). A not© follows that this certificate overrules the case of Bhowanny Chum. 
t really did nothing of the sort. * 

(eVSie Ur curttm, RmMehore r. Bhoobutmoyee, S. X>. of I860, 260, 8. C. 
00, ontetiew, S. D. of 1660, L 489. , m 

(r) V fatty t. Jadublal, 6 Cal. 118 j Narain v. Lokenath,7 Cal. 461. 

U) #. MaoN. 860 $ Bhowanee v. ML Taramunee, 8 S. D. 138 (184) i^sodos 
▼* Jitmmd. 8 8, 0, 234 (818) ; Tarrtee Chum v. ML Dasee t 3 S. D. 397 (630). 
As to the right* of on adopted son, see ante, § 148 and note. 
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already divided, and it may be disposed of by each male 
proprietor just as if it were separate or self -acquired pro- 
perty. And such alienatigns will be |aken into account as 
part of his share in the event of a partition. But, of course, 
no one can dispose of more than his share, unless by consent 
of the others, or for necessary purposes ( t ). And so an 
'undivided coparcener may in Bengal lease out his own share, 
land put his lessee in possession (u). But as a son has no 
interest in his father’s property during the father’s life, a 
sale of such property by him during the father’s life would 
be wholly void, and it has been ruled that if the purchaser 
had got into possession, the son himself might recover the 
property from him when his own title as heir accrued. The 
purchaser, however, would have a right to recover the pur- 
chase-money (v). 

327a. It has been held in the Allahabad High Court that 
an agreement by one coparcener not to alienate his share to 
any one except his coparcener is valid, and may be enforced, 
; and that an alienation to a stranger made in violation of such 
an agreement may be set aside at the suit of the other copar- 
ceners ($v ) . The former part of the ruling is, of course, beyond 
doubt. But it may be questioned whether the latter part 
would be followed by those Courts which recognise the right 
of a coparcener to dispose of his share. Can an agreement 
by a member of a family not to exercise his ordinary rights 
of property be enforced against a stranger, who has dealt 
with him in ignorance of such an agreement? In other 
words, can the agreement operate as anything more than a 
trust in favour of the other members of the family, which 
is ineffectual against a purchaser for value without notice of 
the trust ? 


(t) Rajbulubh v. Mt. Buneta t 1 S. D. 44 (59) ; Prarwiaih v. Calishurikur. 
1 I). 45 (60) ; Anundchund v. Kishen , 1 S. D. 115 (162), where, see Mr. 

Colebrooke’s notes,. RamJcuuhaee v. Bung Ckund , 3 S. D. 17 (22) ; Kornda v. 
Mam Buree, 4 8. B. 196 (247) ; Sahhmvat v. Trilok, 6 S. D. 388 (897) 5 2 W. 
MacN. 291, 294, 296, 306 n., 313. 

, (u) Ram Debut v. Mitterjeet, 1 7 Sufcb. 420 ; Macdonald v. Lalla 8Mb. 2% 

Sufch. 17. 


<v) timoofoamin ». Bubram, 2 M. Big, 162. 
(w) Mkhmi ▼. Tori, 1 All. 618. See Lachm 
§5 m 410. 


m v, Kotwhar, 2 All. 826. See 
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§ 328. Throughout the preceding paragraphs no distinc- Cases °* 
tion has been drawn between gifts and transfers for valuable 
consideration. The JBombay High Court, it will be remem- 
bered, allow a coparcener to alien his undivided share for 
value, but not by way of gift (§ 315), and according to the 
view taken by the High Court of Bengal, equities would 
arise in favour of a purchaser for value which would not 
exist in favour of a donee. The Madras High Court seem 
to put both on the same footing. Where a transaction can 
only be supported on the plea of necessity, of course a gift 
could never be valid. An exception may exist, perhaps, in 
favour of gifts of a certain part of the property for pious Gifts, 
purposes. These will be treated of at length in Chapter 
XII on Religious Endowments. Where property is abso- 1 
lutely at the disposal of its owner, as being the property of 
a father under Bengal law, or the separate or ^elf-acquired 
property of any person, he may give it away as freely as lie 
may sell or mortgage it (a?), subject to a certain extent to 
the claims of those who are entitled to be maintained by 
him (y). And where a gift is valid it may be accompanied * 
with conditions, such as that the donor should be maintained Conditional, 
by the donee during his lifetime, and that his exequial cere- 
monies should be performed after his death in consideration 
of the gift (z) ; that the donee should forego claims against 
the donor, and should defray expenses of the worship of the 
idol (a) ; that the property should pass to another in a par- 
ticular event ( b ). So a donatio mortis causa, revocable if 
the donor should recover from an illness, is valid (c). But 
a gift will be invalid which creates any estate unknown to, invalid, 
or forbidden by, Hindu law (d) ; or which contains provisions 
which are repugnant to the nature of the grant, such as a 


) Saminadien v. Durmarajien, Mad. Deo. of 1853, 291 ; and see authorities 
[ ante, § 327, note ( t ), 2 Dig. 159. . _ ftoj 

) As to the extent to which this limitation applies, see post, § 384. 
i Mam Naraym ?. Mt. But Bw i8ee,H S. D. 877 (503) ; see note. 
Madhubchunder v. Bcmasoondree, S. D. of 1863, 103. 

So otiiemoney Bosses v. Denohundo, 9 M. I. A. 123, 135 j per cunam, 
rev. Tagore, 4 B. L. E. (0. 0. J) 192. 

fisedatehm v. SMu, 0 Mad. H. 0. 270. • _ _ v 

) Tagore v. Tagore , 4B, L, R, (6, 0. J.) 103; S. 0. B* L, R. (P. C.) 
I 8. v. 18 Sttth. 359. 
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restramj^upon alienation or partition (e). And, of course, the 
same principles would apply to a transfer for value. 

§ 329. It is essential to the validity of a gift that posses- 
sion should be given to the donee. The only apparent 
exception to the rule being, that a promise to give for pious 
purposes creates a moral obligation so strong that it maybe 
enforced (/). But this exception would not be admitted in 
these days (gr). It is, however, sufficient if the change of 
possession's such as the nature of the case admits of. There- 
fore, where the gift is of land, which is in the possession of 
tenants, receipt of rent by the donee is enough, even though 
it is received through a person who received it formerly as 
agent for the donor; or delivery to the donee of the deed of 
gift, and of the counterpart lease executed to the donor by 
the tenants (/i). So a gift may be made to an absent person, 
if his acceptance of it is certain, but if it is unknown 
whether he will accept or not, the right of the donor con- 
tinues (i). And it was stated by a pandit in Bengal that 
a gift would be valid, even though the donor refrained pos- 
session, if it was expressly stated in the deed that he was 
holding* the property as a loan from the donee (ft). So in 
the Punjab it has been held, that where the donee is inca- 
pable of taking possession, as being a minor or a lunatic, the 
possession of the donor is enough, if it is expressly asserted to 
be in trust for the donee (Z). And when the donee was in 
possession before the gift, the continuance of his possession 


<e) See post , § 356 ; F. MaoN. 327 ; Venkatramanna v. Brammanna t 4 Mad. 
H. C. 345 j Amiruddaula v. Naberi , 6 Mad. H. (X 356 ; Thakoor Kapilnauth v. 
Government , 13 B. L. R. 445, 457 ; S. 0. 22 Suth, 17 ; Anantha v. Nagamuthu , 
4 Mad. 200. See per curiamfTagore v Tagore , 9 B. L. R. (P. 0.) 395, 406 % S. 
0. 18 Suth. 359 j and Renaud v. Tourangeau t L. R. 2 t*. 0. 4. As to agree- 
ments between coparceners not to divide, Bee post, § 410. 



ihammalt 4 Mad. H. C, 460. 


(a) Manjunadhaya v. Tangamma, Had. Dec. of 1861,24 ; 7$wr*ing v, Mohmt, 
S. t>. of 1857, 1000. „ . ' 

(h) Bank of Hindustan v. Prernchana, 5 Bom. H. 0. (O. 0, J.) 88; Wanna- 

than v. I teyakadath, 6 Mad. S. C. 194; Haiyivan v. Naran, 4 Bom. E. 0. (A. 
C. J.* 81 ; Man Bhariv, Namidh t 4 AR. 40. * 

(i) Srikriehna, cited with approval by Macphereon, J. Kruhnaramam % 
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is sufficient, without any new delivery (m). It follows from 
the above principles, that whether the gift be m%rcesenti 
or in futuro the donee must be o a person in existence, and 
capable of accepting thfe gift at the time it takes effect (n). 
The only exceptions are the cases of an infant in the womb, 
or a person adopted after the death of the husband under 
an authority from him. Such persons are by a fiction of 
law considered to have been in existence at the time of the 
death (o). And if a gift is made to a class of persons some 
of whom are incapable of taking under it, as being unborn, 
or from remoteness, or any other reason, it is invalid as to 
all. Because the intention of the donor was that all should 
take, not that ono should take to the exclusion of the 
others ( p ). 

A gift once completed by delivery or its equivalent is 
binding upon the douor himself, and upon h?s representa- 
tives, and is valid even against his creditors ; provided it 
was made bona fide , that is with the honest intention of 
passing the property, and not merely as a fraudulent con- 
trivance to conceal the real ownership (g). K * 

§ 330. Another question which has given rise to numer- 
ous and conflicting decisions, is as to the necessity for 
delivery of possession where the transfer is not by wsey of gift, 
but by way of mortgage or sale of land. Such a transaction, 
even without possession, would, of course, be valid and 
enforceable as against the transferor. But the importance 
of the question would arise where the rights of third parties 
were concerned. For instance, where the same property 
was mortgaged or sold twice, and possession given to the 


(m) Meyajee v. Metha, Bom. Sel. Rep. 80, 89. This, and the previous case, 
era decided under Muhammedan law, which in this respect agrees with the 


Hindu law. 


(tt) This is the actual tinie of giving, that is the date of the gift, if inter vivos, 
w. 1 the death of the testator, if by will ; not the possible time of receiving. See 
Tagore v. Tagore, 9 B* L; R. 399 j S. 0. 18 Suth. 359; Soudaminey ▼. Jogesh, 


2 Cal. 265 ; Kherodewwney v. Doorgamoney , 4 Cal. 455 j post, § 355, 

Co) Tagore v. Tagore, 4 B. L. R. (0! C. J.) 103 j S. 0. on appeal in the P, G. 
0 B. L. R. 877, 397, 400, 404 ? S. 0. 18 Suth. 359. ^ „ 

^ ip) Soudantimy v. Jogesh, 2 Cal. 268 ; per Norman, 0. J., Bramamayi V. 
Jaaes f 8p t U R. 410 ; Act X of 1865, s. 102, (Indian succession). . 

„ W Mapqfa v. Panyandy, Mad. Dec. of 1868, 61; Abhachan*. Ptmachen- 
drama, 1 mad. H. 0. 393; Qnanabhai v. Srinavasa, 4 Mad* H. C. 84; Nasir 
▼. f 'All, 891; 
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last trajisferee. If the first transfer was valid without 
possession, the first transferee could bring ejectment for the 
land. If it required possession, his only remedy would be 
against his transferor by suit for* specific performance or 
Privy Council for damages. The point has been twice raised by the Judi- 
deeiflion, cial Committee, and the first matter for consideration will 

be, how far their Lordships' remarks are to be taken as 
concluding the matter. In the first case the appellant had 
been engaged in litigation for a Zemindary from 1835 till 
1858, when the suit was finally decided in his favour. In 
1844, before any decree had been given in his favour, he 
sold one-quarter share of the whole property to the assignor 
of the respondent for Rs. 75,000. It was found that less 
than one-third of the purchase money was paid by the pur- 
chaser, and the appellant contended that the transaction, 
though on itfi face a sale, was really only intended to create 
a seem hy' for advances made to enable him to carry on his 
suit. The Sudr Court of Bengal found in favour of the 
purchaser, holding that the contract was one of absolute 
sale and purchase, and that a complete title to the lands 
passed, ,by virtue of the bill of sale, on its execution. This 
decree was reversed by the Privy Council. After remark- 
ing that- the course adopted by the Sudr Court in remand- 
ing the suit left open the very point, whether the contract 
was one of sale or security, their Lordships proceeded 
to say, "It is not easy to see what principle of an English 
Court of Equity, supposing such to be properly applicable 
to the case, would support the conclusions to which the 
Judges of the Sudr Court have come upon the facts before 
them. Their business was to decide the rights of the 
parties under the particular contract ; and upon the facts 
found by the Court below, according to equity and good 
conscience. They seem to have ruled that the effect of 
the execution of a bill of sale by a Hindu vendor is* 
to use the phraseology of English law, to pass a# estate 
irrespectively of actual delivery of possession, giving to the 
instrument the effect of a conveyance operating by the 
1 fjjjMtafa*: ;'<£ Uses. Whether such a conclusion would be 
any case, is, in their Lordships* opinion, very 
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questionable. It is certainly not supported by the igiro cases Privy Council 
ei&id in; the Judgment under review, in both of which actual docwions ’ 
possession seems to have passed from the vendor to the 
purchaser (r). To sup’port it, the execution of the bill of 
sale must be treated as a constructive transfer of possession. 

But how can there be any such transfer, actual or construc- 
tive, upon a contract under which the vendor sells that of 
which he has not possession, and to which he may never 
establish a title ? The bill of sale in such a cage can only 
be evidence of a contract to be performed infuturo , and 
upon the happening of a contingency, of which the purchaser 
may claim a specific performance if he comes into Court 
showing that he has himself done all that he was bound to . 
do. In the present case the purchaser had alleged that he 
was in that condition, having paid the whole of the price at 
the date of the execution of the instrument ; but that allega- 
tion has been found to be false.” The Committee then 
proceeded to point out that, under those circumstances, the 
purchaser would not have been entitled to a specific perform- 
ance, since the contract sued upon was of a speculative, 
not to say a gambling, nature ; and the consideration for the 
contract had failed, since its object was to procure an imme- 
diate supply of money, the amount of which was fixed upon 
a calculation of the risk undertaken by the purchaser at a 
sum far below the real value of the thing sold. Finally, 
their Lordships intimate^, that the real nature of the arrange- 
ment was. one for successive advances of money, and not for 
outright sale (a). This judgment was followed by the Privy 
Council in a very similar case, where A. had executed to B. 
what purported to be a deed of sale of half of a property for 
which A. was suing C., in consideration of payments made 
and to be made by B. to A., to enable the latter to carry 
on the suit. It was found that the payments had not been 


(r) *£he two oases were Qopeechwrnv* Koroona , S. D. of 1857, 225 ; Swbona* 
" ram *. MzharaL S. D. of 185$, 601. As to the latter case their Lordships : were 
certainly mistaken, The nurohaser sued for possession, Dot was rerase a it, on 
the ground that though the sab was completed by consent, the vendor had a 
right to retain possession till the payment in full, whi°h had not b»en made. 

(#L Perhlod ?; Baboo Budhoo, 12 M, 1, A. 800, 806—809 j 8. 0. 2 B. It. 
B. J(B . Ml 8, C, 12 Suth (P. C.) 6. 
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made, and the Privy Council held that the document was 
not a sale on which B. could sue to eject A., but only an 
agreement for a future transfer, upon which the remedy 
was by suit for specific performance, accompanied by an 
averment that B. had performed his side of the contract, or 
been prevented from performing it by A. (£). 

It does not seem to me that either of these cases decides 
that a document, intended to operate as a transfer in 
prcesenti of a specific piece of immovable property, would be 
invalid because possession was not given under it. In both 
cases the Judicial Committee held that the document was not 
intended so to operate. In both cases, too, the sale was not 
of a specific piece of property, but of a share in something 
afterwards to be recovered. Something remained to be 
done between the parties before the purchaser could say 
that he had claim to any definite field or house. But no 
doubt judgment in the first case does intimate a very 
strong opinion that a sale will be invalid as such, first, if 
the vendor cannot give possession, and secondly , if he does 
not give possession. The two propositions are, of course, 
quite distinct. I shall examine first the native texts, and 
next the decided cases upon these points. 

§ 33l. p I am not aware of any native authority bearing 
upon the supposed incapacity of a person out of possession 
to sell his right to property, so as to enable his vendee 
to sue for possession on his own ^ehalf. But it has been 
repeatedly decided that an assignment of a chose* iy, action is 
valid, and that the assignee may sue upon it in his own 
name, without joining the assignor, and without obtaining 
the consent of the pafty liable on the obligation ; and this 
doctrine has been equally applied in cases where the claim 
was to an interest in land (»). The Civil Procedure Code 
also recognizes the right of the transferee of a decree to have 


g Bhobocoondree v, I$mrch<mder , 11 B. Ij. E. 36 ; S. 0. IS StoiA 140. 

) Saadut Ali v. Collector of Sarun, S. D. of 1858, 840 j Moh&fhur Bukeh v. 
Dwrpnaroin, ib. 055 ; Jugmohtm v. ML Buddim , 9 Bath. 243; Mwnrwngun v. 
Leefanund, 11 Bath. 6; Kristna v. Balarama, 1,M&4. H, 0. 130; Anon* ▼. 
Mv&mamii/to, ib, 140 ; Kadarbachay. Mangasvami, ib, 150 t Vmbakim v, 
Mooms^iomy, 4 Mad. H. 0. 176 ; Balapa v. Antqjee, Morris, 42 ; Bay Mai v. 
Buttabhmn, 8 Bom. H. 0. (A* C. SfcJ 138 ; Kmhaiya v. Domingo, 1 All. 783. 
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it executed on his own behalf „(u). On principle, therefore, 
there seems to be no reason why an owner of land, out of 
f possession, should not be able to^place his assignee in exactly 
the same position as hifliself in regard to the land, whatever 
? that position may be. This also seems to have been the view 
taken by the Privy Council in a somewhat similar case. 
There a Zemindar, whose land was out on lease, made a 
fresh lease to a third party to commence from the end of 
the existing term. When the time came, the. Zemindar 
obstructed his lessee in obtaining possession, and the latter 
brought a suit which was framed as for an injunction against 
interference by the Zemindar, and for specific performance. 
In decreeing in his favour the Privy Council animadverted 
<€ upon the inaccurate and artificial character of the plead- 
ings.” They said : “ The plaintiff’s right of action depended 
entirely upon the lease, which entitled him to possession of 
the Zemindary ; and if that possession had been usv»ped by 
the Zemindar, the plaintiff ought to have brought ejectment. 
The prayer of his plaint seems rather to be for an injunction 
to restrain the Zemindar* from collecting the revenues of his 
Zemindary, against the terms of Kis own authority to the 
plaintiff. But the High Court of Judicature appear to treat 
the suit as one for specific performance, which it cguld not 
be, if, according to their opinion, the lease was not an execu- 
tory contract” (to). There is, however, an abundance of 
decisions upon the point, though unfortunately they are of 
a very conflicting character. The dictum of the Judicial 
Committee tas been accepted by the High Court of Bombay, 
as establishing the broad rule that a vendor out of possession 
cannot convey a title which will enable his vendee to sue a 
third person for recovery of possession (#). To the same 
extent it appears to have been applied by the High Court of 
Bengal, in a case where nothing appears except that the 
assignor never at any time had had possession of the pro- 
perty which he assigned (y). In other cases there were 


{«) Act XI Y Of 1882, § 232 (Oml Procedure). . 

U) Kam*la*< Pi tchacootty, 10 M. I. A. 386, 395, affimmg lMad. H. 0. 163. 
(#) Qirdhar *. Doji, 7 Bom. ft. C. (A. C. J ) 4; Kachn v. Kachol^ 10 Rpm. 
H* 0. 401 a Zsalubhai v. £ai A writ > 2 Bom. 299. 

y, $£& (MK 21 Sutb. 101. 


Conflict of 
decisions. 
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the further circumstances that the transactions, like those 
decided upon in the Privy Council, were for a division of 
property then in litigation i? and were clearly opposed to 
public policy (z). On the other hand, in two cases decided 
by the High Court of Bengal, before the Privy Council case, 

; it was ruled that a person out of possession, but who had a 
j right to possession, might convey his title to a third party, 
j and that the latter might bring ejectment upon that title 
* against any one who had an inferior title (a). The same 
point has again come before the High Court for consider- 
ation since those decisions, and they have ruled that the 
dicta of the Judicial Committee must be taken subject to the 
facts of the particular cases. Where the vendor had been 
in peaceable possession, and then been dispossessed, they 
have ruled that a sale of his title carried with it the right to 
eject (6). The same decision has been given in still later 
cases, iurwRich it is stated that the vendor was out of posses- 
sion, but it does not appear whether he had previously been 
in possession (c). In the last case where the point was 
discussed, the High Court of Bengal said “ Whether a bare 
conveyance by a person not in possession, and who cannot, 
therefore, put his vendee in possession, confers any title in 
this country, is a question as to which there has been some 
difference of opinion and some discussion. The result of these 
! cases appears to be, that delivery of possession of the pro- 
! perty sold is essential to complete the title of the vendee ; 
and that a bill of sale by a person out of possession does not 
■ take effect as a conveyance in pronsenti , and, is merely evi- 
S dence of a contract to be performed in future (d). 

W^ere vendor U § 332. Upon the sedond point, viz., the necessity for deli- 
P° S8e8810n ’ very in order to perfect a transfer by one who is capable of 

(a) Tara Soondaree v. Collector of Mymensingh, 10 B. L* B. 405; 8. 0. 2d 
Suth. 446. Boodhun v. Mt. Luteefm t 22 Sufch. 535 j Bishonath v. Chmder t 20 
Sufch. 165. 

(a) Prankrishna v» Bimafribhar, 2 B, L. R. {A. C. J.) 207, over-ruling Dmo- 
monee v. Gyrutcolah, 2 Satis. 138 ; Kumurooddeen v. Shaikh Bhaaho , U 
Sutb. 184 . 

(h\ Bihtn v. Mt Parbutty, 22 Suth. 99 i Oungahurry v. Baghubrum, U B. L. 
'.BvW ;• SkO. 23 Suth. 101 * fflttyanmd v. Sham Chum. 28 Suth. ITO. 

{c) Aulock v. Aulock, 25 Suth. 48i Minmur v. Joy Kishofe, ft. 228. 

:M JX**n*th v, Aubtik, 7 Q&m 
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transferring, there is a good deal of native authority. Upon 
Hindu principles, it is difficult to see why delivery of posses- 
sion should be required. The necessity for it in the case of 
gifts seems to arise from the principle that property can 
never be in abeyance (§ 422). Vijnaneswara says, “ Gift 
consists in the relinquishment of one’s own right, and the 
creation of the right of another ; and the creation of another 
man’s right is completed on that other’s acceptance of the 
gift, but not otherwise” (e). Now, in the case of a mort- 
gage or sale, which is necessarily a bilateral proceeding, the 
transaction itself involves acceptance, and delivery is not 
necessary to establish it. There are no doubt texts which 
seem to take the contrary view. These, however, occur in 
the chapters of legal works which treat of evidence, and 
appear to refer to two different matters, viz., the effect of 
possession as evidencing a right, and the effect t>f possession 
as destroying a right. For instance, Narada says? " Written 
proof, witnesses and possession, these are the three kinds 
of evidence on which the right of property rests, (and by 
means of which) a creditor may repover a loan. A docu- 
ment remains always evidence, witnesses as long as they 
live, and possession after a lapse of time. What a man is 
not possessed of, that is not his own, even though there be 
written proof, and even though witnesses be living ; this is 
especially the case with immovables.” But in the next verse 
he shows that he is speaking of what we would call the law 
of limitations, as he fixes periods after which possession 
shall destroy the right to recover ; and further on he says, 
u Where possession exists, but no title whatever exists, there 
a title but not possession (alone) can confer proprietary 
rights. A title having been substantiated, the possession 
becomes valid ; it remains invalid without a proved title.” 
He winds up by saying, " In all business transactions the 
latest act shall prevail ; but in the case of a gift, a pledge, 
or a purchase, the prior act has the greater force” (/). The 
whole subject is examined by Vijnaneswara in chap, iii., 



translated I W* MacN. 217* 
See also § 17— 28/ § 27., 
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sec. 6, a Of a title without possession” where te 
session as merely matter of evidence, which, is cotiok®ive 
when it extends beyond tl^e memory of m$n,or three gene- 
rations, inconclusive in all other cUses. He quotes a te&t 
which states that without some little possession the gift, 
sale or other transfer is not complete, and then proceeds : 
a A title, therefore, without corporeal acceptance, consist- 
ing of the enjoyment of the produce, is weaker than a title 
accompanied by it, or with such corporeal acceptance. But 
such is the case only, when of these two the priority is un- 
distinguishable ; but when it is ascertained which is first in 
point of date, and which posterior, then the simple prior 
title affords the stronger evidence” (< g ). These texts and 
many others are reviewed by Professor Wilson, in an article 
on Sir F. MacNaghten’s Considerations on Hindu Law, and 
this article with further texts was examined by the Madras 
High ©ouf t in reference to a question of inchoate partition. 
Dr. Wilson states his view as follows, <€ It is therefore in 
our estimation quite clear that the Hindu law and common 
sense go hand in hand. A man may forego his rights if he 
pleases, # and any capricious abandonment of them for an 
unreasonable time is to be punished by their forfeiture. But 
he is not to be deprived of what is legally his, because legal 
proceedings, interested opposition, accident, distance or 
disease debar him from taking possession of it when it first 
becomes his due.” To which the Madras High Court adds, 

(( This seems to us precisely the dobtrine derivable from the 
text writers” Qi). 

§ 833. There is no lack of direct authority upon this point 
also, though the decisions are certainly not harmonious. Of 
course, all the cases cited in § 831, which asserted the 
validity of a sale by a person out of possession, would apply 
a fortiori in favour of a sale by a person in possession with- 
out delivery to his vendee, though equities might arise in 
favour of a subsequent purchaser without notice (i). The 


g) l W. MacN. 218 ; and see the whole section. 

74 Wilson. Works, v. 88 ; Lahshmy v. Naraswiha. 3 Mad. H. 0. 40. 40, 
warned 13$£ I. A. 11$ j & 0. 13 Sixth, (P. 0.) 40. 

W && y, McQueen in the Privy Council,. 11 B. L. R, 40 $ S. 0. 

18 Sixth* 160. 
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case of mortgages also seems to stand on a different ground, Cases of sale, 
and will be discussed separately. In Madras it has been 
frequently decided that sale by the owner without delivery 
of possession is valid as against a subsequent sale by the 
original owner followed by possession, and that the first 
vendee may bring ejectment both against the vendor and 
the second vendee ; “ on the simple principle, that after the 
conveyance to the first vendee the owner of the, land had 
nothing whatever to convey” (h ) . The same point was 
decided in Bengal by the Sudder Court before the Privy 
Council cases, and by the High Court after an examination 
of them (Z) ; and also by the High Court of Bombay (m). 

On the other hand, in a more recent case, the Court appears 
to have laid it down that a sale would be invalid without 
delivery of possession as well as transfer of tittle ( n ). The 
whole law upon the subject was subsequently Reviewed by 
the same Court in a case where the owner of land had sold 
it by deed of sale to a party who paid a portion of the price, 
and on the same day sold it by a second deed to another 
party who paid the whole price and was put into possession. 

The suit was brought by the first vendee against the vendor 
and the second vendee. After an elaborate examination of 
the Native and English authorities, the High Court decided 
in favour of the defendant, on the broad ground that the 
sale without possession was invalid as against a subsequent 
purchaser without notice &f it (o). 

$ 334. The case of mortgages creates greater difficulty, Cases of mort- 
gage. 


(h) Velayuda v. Siva/rama, Mad. Deo. of 1860, 27 7 \ Virabhadra v. Mari 
Rama, 8 Mad. H. C. 38 So Navada says, “ What a man possesses without a 
title no most not alienate. 1 1 iv. § 17. The same point has been repeatedly 
decided by the High Court in unreported cases, of which I have notes iti MS. 

(J) Surhonarain v. Maharaj, S. D. of 1858, 601 ; Qungahurry v. Raghubram , 
14 B. L» R. 807 ; S. C. 28 Sutii, 181. The cases of Nurendro v. Jshan , 22 Suth. 
22 } Rani Chunder v. Bholonath, ib. 200, and Tumeezooddeen v. Lukhee , 25 
Suth. 104, were transfers of a mere right of occupancy. 

(m) No goobaee v, Moteegeer, 1 Bom. J3. 0. 6: Bhookun v. Bhaeejee, ib. 19: 
Girdhar v. Doji, 7 Bom. H. C. (A. C. J.) 4. 

(it) Kachu v. Kachoba . 10 Bom. H. C. 491, and per West, J., Tarachand v. 
Lakshman, 1 Bom. 98, citing 1 Stra. H. L. 82. The opinion of Mr. Oolebrooke 
(2 Btra. H, L. 427) relied on by SiT Thomas Strange in support of this vietv, 
referred to a gift. The text of Yajnavalkya is probably the one* cited by 
Wilson, ub. wm« 

(o) LaUibha* v. Rdi Amrit , 2 Bom. 299. Masha v. Ragho, 6 Bom. 186. A 
purchaser 4 at a judicial sale is not entitled to the protection awarded to a 




Mortgage with- 
out possession. 


necessity job delivery 

as the mortgagor still retains an assignable interest in hint- 
self. Distinctions would also arise according as the mort- 
gagor had transferred his "property in the land, reserving 
only a right to redeem, or had retained the property, merely 
creating a lien upon it in favour of the creditor; in the 
language of English law, according as the mortgage was 
legal or equitable. Questions of notice, negligence, &c., 
would also largely affect the decision of each case. I do 
not propose to enter into these matters, which are beyond ' 
the scope of this work, and have been fully treated by Mr. 
Macpherson in his book on Mortgages. I shall briefly point 
out the state of the authorities on the one point of posses- 
sion. It is evident that the effect of want of possession will 
depend largely upon whether such non-possession was in 
accordance with "the terms of the dontract, or opposed to it. 
Narada saye broadly, “ Pledges are declared to be of two 
sorts, movable and immovable. Both are valid when there 
is actual enjoyment, and not otherwise” (p). It is possible 
be may be referring to cases in which possession ought to 
follow the pledge, as. <it would do naturally in regard to 
movables. In Madras it is quite settled that a mere hypo- 
thecation of land, neither followed nor intended to be 
followed by possession, creates a lien upon it, which may be 
enforced against a subsequent purchaser (q). The same 
point has been decided in Bengal by the Supreme Court, 
after taking the opinion of the Judges of the Sudder Court (r). 
In Bombay there is rather an apparent than a r,eal conflict 
of authority. It has been ruled by the Sudder Court in 
several early cases, that where there are two mortgages of the 
same property, the later, if followed by possession,, takes 
priority over a former one without possession (s). In very 


ourohaser for valve without notice, as ho only hoy* euoh an interest* the 
execution debtor could equitably sell to him. Solhagchand t. Bhaichand, 


6 Bom. 198. 

J ) Narada, hr. 1 
) Wwden v Lmc* 
« OoH« v. BoK, 4 



I A. 303 ; Kadarsa t. Bamab.t Mad, H. C. 

i. C. 494 1 Sadagtmah v. Ruthna, fl Mad. Jur. 178. 
F» Morton* 111 ; slbchunder v, 

- ifieiaions inMo&triaii) 279^ ani Motion > l 
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recent times the same doctrine has been applied by the High 
Court to mortgages in the Konkan and the Deccan, appa- 
rently upon some special usage* prevailing in these parts. 
But they hold that the mortgage without possession is not 
in itself invalid, and that registration will cure the defect, 
so -as to give it priority over a later document with pos- 
session The general principle that possession is not 

^«scessaiy 'to give validity to a mortgage as against the 
S&ortgagor was affirmed by the same Court in a Very elabo- 
rate judgment, where all the previous cases were reviewed (it) ; 
and it has also been held that such a mortgagee may main- 
tain his claim against third persons who are wrongfully in 
possession ( v ), or against purchasers at a Court sale, who 
only take the right, title and interest of the debtor (■«?), or 
against a purchaser by private contract who has had notice 
of the previous mortgage (a?) . In a case froi^ Kanara the 
Bombay Court remanded a suit in order that it might be 
determined whether, in that district, “ a mortgage without 
possession can be sustained as against a subsequent purchase 
from the mortgagor with possession, So far as we know,” 
they remarked, “ Gujarat is the only province in this Presi- 
dency in which a mortgage without possession is sustainable 
against a subsequent bona fide purchase with possession” (y ) . 
Practically, therefore, there is no real difference between 
the law of Bombay and the other Presidencies, except as to 
the usage of the Konkan and the Deccan. 

§ 334a. TJhe whole law as to the necessity for, and the 
effect of, possession, and as to the operation of notice, or regis- 
tration, as supplying the want of possession, was exhaustively 
examined by the Bombay High Court In a case not reported 
till 1882. There a conflict arose between three mortgages 
of the same property dated 1866, 1869 and 1876. No pos- 
session, was had under the mortgages of 1866 or 1869. 

(<) &opal v* Krishnappa, 7 Bom. If C. (A. 0. J.) 60 j Sari v. Muhadaji, 8 
Bom. H. p. (A, 0. J.) 60} Balaji v. Bamchandra t 11 Bom. H. C. 37* 

(u) Mv&mas v. Fravmi. 7 Bom. H. 0. (0. C. J.) 45, 

(v\ Jfyishniyi v. <3ovmd t 9 Bom. H. 0. 275. 

w) v. Shivram, 9 Bom. H. G. 304. + 

10/ v. Mobut, Morns, Pt. II, 117. 

. (y) Barmy* t. Sonde, 4 Bom. 460, 461. 

40 
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The former was not registered, the amount rendering regis- 
tration optional. The latter, being above Rs. 100, was 
registered. The mortgage 0 of 1876 was also above Rs. 100. 
It was registered, and possession Vas taken under it, but 
both registration and possession were subsequent to the 
execution and registration of the mortgage of 1869- It was 
held that the documents took effect in the order of their 
date; that of 1866 ranking before that of 1869, because 
there was ‘no possession under either ; that of 1869 ranking 
before that of 1876, because its previous registration had the 
effect of notice upon the subsequent mortgagee. Westropp, 
C. J., laid down the law as follows (z). 

“ Our Bombay reports, from their commencement, contain 
cases from which, taken in the aggregate, it may safely be 
laid down as a general but not an invariable rule, that pos- 
session in ttye grantee is deemed essential amongst Hindus 
and Muhammedans to the complete transfer of immovable 
property either by gift, sale, or mortgage. To that general 
rule, as to the necessity for possession, exceptions, which may 
be classified as follows, have, in many instances, been per- 
mitted* lstly . Cases of San — mortgages in Gujarat (a) : 

“ 2 ndly* Cases in which the only contending parties are : 
(a) the c mortgagor (or volunteers claiming under him) and 
the mortgagee (or persons claiming under him) ; (6) or the 
vendor (or volunteers claiming under him) and the vendee 
(or persons claiming under him) : 

u Srdly . Cases in which the subsequent mortgagee, or 
purchaser, became such with actual notice of the earlier 
mortgage, or sale, without possession : 

“ 4 thly. If the mortgagee be in possession, the mortgagor, 
though out of possession, may oharge, or sell, his equity of 
redemption : 

u hthly . Where the mortgagor had not put the mortgagee 
in possession, and, subsequently to the mortgage, bad been 
wrongfully dispossessed, it was held that the mortgagee 
might, within twelve years after the ouster of the mortgagor, 


w MHa$ch$n& ?. Mmchavd, $ 6m * iw. ■ • ■ ' * 1 
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bring a suit against the wrong doers for possession of the 
mortgaged land : 

“ Qthly, It has been held that possession by a judgment 
debtor having a good* title is not necessary to validate a 
judicial sale of his lands : 

u 7thly. It appears to have been held that possession by 
the vendee, who became such at a judicial sale, is not neces- 
sary to validate the sale to him as against subsequent 
attaching creditors under money decrees, or *as against 
purchasers at the sales under such decrees : 

“8 thbf. The purchaser at a judicial sale may re-sell with- 
out previously taking possession. 

“ Turning now to cases in which the conflict has been 
between instruments registrable under the Modern Indian 
Acts relating to registration, viz,, Acts XYI of 1864, XX of 
1866, VIII of 1871, and III of 1877, which did not, (as did 
the previous enactments), give priority of rank tcJ priority of 
registration, we still find that registration has been treated 
as an equivalent for possession where the instrument, earlier 
in date , has been registered prior # to the execution of the 
second instrument, but unaccompanied by possession Pos- 
session has been deemed by Hindu and Muhammedan law, 
as interpreted in this Presidency, to amount to notice of 
such title as the person in possession may have, and any 
other person who takes a mortgage or other charge upon, 
or who purchases immoveable property without ascertain- 
ing the nature of the claim of him in possession, does so at 
his own risk. This is so in England also. But here the 
Courts have gone a step further (6), and have held registra- 
tion under Act XVI of 1864 and tile subsequent acts to 
mount to notice, and, therefore, to atone for the absence of, 
and to be a sufficient substitution for, possession in the 
validation of titled u In the present case it has been con- 
tended that the registration in 1869 of the mortgage for 
Bs. 200 Was equivalent to possession, and, therefore, gave 
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’ ' * 

to it priority over DasraPs unregistered mortgage for Rs. 95 

in ] 866. Inasmuch, however, as it was impossible that 
such registration in 1869 cpuld have operated as notice to 
Dasrat when he was taking his mortgage in 1866, it is not 
such a registration in relation to Dasrat’s earlier mortgage, 
as to fall within the scope of the rule that registration is 
equivalent to possession. The High Court has more than 
once refused to extend that rule to cases where the second 
in time of two rival instruments is that which is regis- 
tered.” (c) 

It may be observed that by s. 50 of Act III of 1877, any 
instrument registered under that Act will take precedence 
over any unregistered instrument, even though the latter 
was one of which registration was only optional. Under 
the previous Acts there was no competition in respect of 
registration between a document compulsorily registrable 
and a docvftnent optionally registrable (<2). 

Ttansfer of § 334b. The transfer of Property Act IV of 1882, s. 48 

Property Act. p r0 yides that “ where a person purports to create by trans- 
fer at different times rights in or over the same immovable 
property, and such rights cannot all exist or be exercised to 
I their full extent together, each later created right shall, in 

the absence of a special contract or reservation binding the 
earlier transferees, be subject to the rights previously 
created.” This section, however, leaves open the question, 
V. when is a right created, and is delivery necessary for that 

purpose ? This question seems not* to be directly dealt with 
by the act, though it appears incidentally to assume that 
transfers even by way of gift may be made without delivery. 
See ss. 54, 58, 59, 12«8, 129. 

tdrmoftrjwsfer. § 335. Writing is not necessary, under Hindu law, to the 
validity of any transaction whatever (<?). Nor is there any 
distinction between movable and immovable property as to 


(c) Baska v. Bagho, 6 Boto. 165. 
(<*) “ 


; S B om , p. 190. 

(4 Brinivasammal v, Vij ay amiml, 2 Mad. H. 0. 87 ; Krishm *. Baum 
Mad. H, C,*98* per curiam , Jivandas v, Franyi, 7 Bom. H. 0. (0. <£ f 
I taokfe* * 1 N. W* P. 59 f Barpur&had v. Bhco Dhyal, & t JL ! 

C. 26 Satb. 15, 



IN CASE OF TRANSFER FOR CONSIDERATION. 


365 


the mode of granting it (/). Nor are any technical words 
necessary, provided the intention of the grantor can be 
made out. Hence, an estate of inheritance will be conferred 
by words which imperfectly describe such an estate, if an 
intention to create such an estate appears ; and if an estate is 
given to a man simply without express words of inheritance, 
it would, in the absence of a conflicting context, carry by 
Hindu law an estate of inheritance ( g ). So, the grant of an 
estate to a man and his children and grandchildren, or to a 
woman and the generations born of her womb, have been 
held to confer an absolute estate ( h ). But such an intention 
would be negatived when the grantor himself had only a 
limited estate, and it appeared that the grant was intended 
to endure so long as that interest lasted, but no longer (i). 
Or where from the nature of the thing conveyed, an intention 
to grant only for the life of the grantee ought to be 
presumed, as in the case of a jagliire (7c), or* an office 
(Z), or a gift for maintenance (m). In the caso of leases, 
where no term is fixed, perpetuity cannot be assumed, even 
where the word ff Mohurruri" is used, unless there are 
other circumstances from which such an intention can be 
inferred ( n )* Of course, where writing is used, it will be 
necessary to keep in view the provisions of the Stamp and 
Registration Acts. 


(/) Per Peel , C. J., Seebkisto v. East India Co., 6 M. I. A. 278. 
uO Per WiUes , J., Tagore v. Tagore, 9 B. L. R. 395; S. C. 18 Sufch. 359; Bee, 
however, Lekhraj v. Kunhija , 4 I. A. 223 ; S. C. 3 Cal. 210. 

(h) Bhoobvfo v. IiurrisK , 5 I. A. 138 ; S. C. 4 Cal. 23 ; Bam Lai v. Secy, of 
State , 8 I. A. 46 j S. 0. 7 Cal. 304. 

(t) Lekhraj v. Kunhya , 4 I. A. 223 ; S. C. 3 Cal. 210. 

\k) Gulabaas v. Collector of Surat , 6 I. A. 54 ; S. C. 3 Bom. 18(3. 

(l> JDaudsha v. Ianialaha, 3 Bom. 72. * 

(m) See post , § 390. , _ , 

in) Sheo Pershad v. Rally Doss, 5 Cal. 648 j affd. Bilasmoni v. Shea Fershad , 
91. A. 33 ,* S.C.8CaM ). 
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Wills unknown 
to Hindu Law. 


WILLS, 

§ 336. The origin and growth of the testamentary power 
among Hindus has always been a perplexity to lawyers. It 
is admitted that the idea of a will is wholly unknown to 
Hindu law, and that the native languages do not even 
possess a word to ex press the idea (a). In early times, when 
the family property was vested in the family corporation, 
and when the members had nothing more than a right of 
usufruct, thf> idea that any individual could exercise a power 
of disposal to commence after his own death, would have 
been a contradiction in terms. Even in later times, when a 
greater freedom of disposition had arisen, the principle that 
a gift could only take .effect by possession would seem to 
oppose, an absolute bar to devises. Yet there can be no 
doubt that from the earliest period of onr acquaintance with 
India we find traces of a struggling towards the testamentary 
power, often checked, but constantly renewed. It has been 
common to ascribe this to the influence of English lawyers 
in the Supreme Courts ; but this explanation seems to me 
untenable. It is very probable that in the Presidency Towns, 
the example of Englishmen making wills may Have stimu- 
lated the natives in the same direction, but the King’s Judges 
appear to have been quite neutral in the matter. They were 
conscious of their ignorance of native law, and anxiously 
sought the advice of their own pandits (§ 88), and of the 
Judges of the Company’s Courts, and others who were 
experts in the unknown science. So far were they from 
grasping at jurisdiction, that they absolutely disclaimed it. 
In 1776 the Supreme Court of Calcutta, after taking time 
totcohlider, granted administration to the goods of a Hindu, 

. k, !- r - ; t ) 

(a} a Dig.616/A;: 2Stift. H, L, 418, 420, 481. • 
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tint on. the terms that the administrator should administer 
according to Hindu law. In 1791 they reconsidered the Courts, 
matter, and decided that probate oJE the will, or administration 
of the goods of a Hindu or Muhammedan, could not be 
granted. It was not till July 1832 that a contrary rule was 
laid down, and from that date the practice of granting 
probate and administration to the property of natives was 
fully established (5). A similar alteration of practice is 
recorded by Sir Thomas Strange as having taken place at 
Madras (c). The earliest known will of a native is that of 
the celebrated Omichund. It is dated 1 758, a time when 
the English arms were more in the ascendant than the 
English Courts (d). 

§ 337. It seems to me that the true origin of the testa- Origin of will* 

. , p . l T-. i . - m religious 

mentary power is to be sought ior m that Brahmamcal influence. 

influence, the working of which I have already traced in the 
law of partition and alienation (e). It displayed* itself, espe- 
cially, in the sanctity attributed to religious gifts, that is 
gifts to religious men, or Brahmans. These were considered 
valid where even transfers for value would have been set 
aside. In other countrios gifts try to clothe themselves with 
the semblance of a sale. Under Hindu law, sales claimed 
protection by assuming tbe appearance of a gift (/). It is 
obvious that a man is nevfer more disposed to pious gene- 
rosity than in his last days, when the approach of death 
furnishes him with the strongest motives for investing in 
the next world that wealth which he can no longer enjoy in 
the present. * The acuteness of the Brahman would have 
readily discovered and utilised this fact. Nothing is more 
remarkable in the earliest Bengal wills than the enormous 


(b) Me Cofrtmula, Morton, 1; Goods of Eadjee Mustapha, ib. 74 ; Goods of 
Bmm Muttra, ib. 75. 

<c) 1 Stra, H. h. 267. 

\d) This will was discussed in a case which came before the Supreme Court 
of Calcutta in 1703. Bee Montriou. 321 ; per P/tear, J., Tagore v. Tagore , 4 B. 
L. R, (0. C. J.) 138 1 Bang. Reg. II. (Collectors and Board of Revenue) and 
XXXyX of ,1798* (Registry for Wills and Deeds) cited by Macphersm , J 
Kffohnm'cmam ▼. Anrnda* 4 B. D. R. (0. 0. J.) 288 j per 7 * M 




4 B. L. R. (0. C.J.) 217. 

If 234, 235. See particularly 
IS 234. 


* tforman, J., Tagore 

' • 

the passage from* Sir fi. S. 


MHakahara, i. L I 32. 
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amounts which they bestow for religious purposes. The 
same thing was remarked by Sir Thomas Strange in all the 

Early lurtoiy of wills made by Hindus in Madras, and he observes somewhat 

wills * 1 

cynically, that “ the proportion is* commonly in the ratio 
of the iniquity with which the property has been acquired, 
or of the sensuality and corruption to which it has been 
devoted” (g). It is probable that such bequests would often 
take the form of a donatio mortis causa, revocable if the 
grantor survived, or that they were effected by death-bed 
dispositions, followed up by immediate delivery of posses- 
sion. But there are texts of the Hindu sages which contain 
the actual germ of a will, and which were capable of being 
developed into a complete testamentary system. Katyayana 
says, “ What a man has promised in health or in sickness, 
for a religious purpose, must bp given ; and if he die with- 
out giving ib> his son shall doubtless be compelled to deliver 
it.” And'again, “ After delivering what is due as a friendly 
gift (promised by the father), let the remainder be divided 
among the heirs ” And so Harita says : t€ A promise made 
in words, but not performed in deed, is a debt of conscience 
both in. this world and the next” ( h ). Such promises, being 
treated as debts, would be enforced against the heir in 
exactlythe same manner as an ordinary secular debt. At 
first they would be treated as a moral obligation, and then, 
by analogy, as a legal obligation. It is significant that the 
principle seems first to have been applied in favour of pious 
gifts. But it would rapidly extend to all dispositions of 
property, to the extent of a man's power of disposing of it. 
In case of separate and self-acquired property the right 
would naturally be admitted with little hesitation. It tvould 
afterwards be applied to the undivided share of a co-heir> or 
to ancestral property in the hands of a father or sole owner. 
In each province the rapidity and extent of the growth of 
the testamentary power would depend upon the degree to 


(g) 2 Sfcra. H. L. 453. 

m 2 Pig. 90 ; 8 Dig. 888 ; 2 Dig. 171. The only writer, as far as I know, 
who has remarked the bearing of these texts upon the present ^ttestion is M. 
Giheiin. See a very interesting discussion (Vol. ii. Titre/ vii), in which he 
points out that the fiindu will was a native and not an European invention. 
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which the control of the testator over his property was 
admitted. This is exactly what took place. 

§ 338. The Jaw of devise wa.<v as might be expected, first Cass# in Beagol, 
settled in Bengal, wherfe the power of alienation was most 
widely extended. The reported cases commence in 1786, 
and the first two related to divided and self-acquired pro- 
perty, as to which, after reference to the Pandits, the wills 
were maintained (i). In 1792 the Nuddea case, (fc) which 
has already been stated (§ 326), was decided in the Sudder 
Court, and it was followed next year in the Supreme Court 
by the case of Dialchund v. Kissory (Z), where the property 
appears to have been self-acquired. In both these cases the 
Pandits affirmed the right of a father to devise property, 
whether ancestral or self-acquired, and the former of the 
two is stated by Mr. Colebrooke to have been accepted as 
establishing the point. Mr. Sutherland, however, to whom 
the latter case was referred for his opinion, stfalfcd that tho 
will would be only valid as against sons, “ provided no 
part of the property conferred by it were real ancestral 
property” (m). This view was evidently not taken by the 
profession, for in 1800 a most important case aiuging out 
of the Rajah Nobkissen’s will was litigated in the Supreme 
Court, where the Rajah, who had a natural-born* and an 
adopted son, bequeathed an ancestral taluq to his adopted 
son, and the four brothers of such son, thereby depriving 
his natural son of all interest in the taluq, and his adopted ■ 
son of fourffifths of his* interest. The validity of the will 
was admitted without dispute, though the adoption was 
contested (»). In 1808 the will of Nemychurn Midlick was 
contested in the Supreme Court, and the decree declared 
“that by the Hindu law Nemychurn Mullick might and 
could dispose by will of all his property, as well movable as 
immovable, and as well ancestorial as otherwise.” This case 
went on appeal upon another point to the Privy Council, 

, r m _ . - - — - — - 

(») Munnoo v. Qopee, Montr, 290 ; Unstick v. Choitun , ib. 804; 2 M. Dig*. 220. 

ih) Jfishanchund v. JSshorchun^ t 1 S. D. 2. 

(S Hotffcr. 871 ; F. MacN. 857. + 

. t. 429. See Hr. Colebrooke* s own opinions, 2 Sir* H< L<481, 

(*) e iopM * BUSkrittm, Montr. 381 j S. C. F. MaoN. 356. 
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but the finding as to the validity of the will was never 
disputed (o). Accordingly, the will of a brother of Nemy- 
churn, who died possessed c of great wealth, ancestral and 
self-acquired, was never disputed, although by it he almost 
completely disinherited one of his sons (p). In 1812 the 
Sudder Pandits, when consulted as to the validity of an 
alleged devise by a widow, laid down the general principle, 
that “ the same rule applies to bequests as to gifts ; every 
person who has authority, while in health, to transfer pro- 
perty to another, possesses the same authority of bequeath- 
ing it (q). 9i Finally, after the period of doubt caused by 
the decision in Bhowanny Churn’s case, the matter was set 
at rest for ever, as far as Bengal is concerned, by the certi- 
ficate of the Sudder Court in 1831, which has already been 
set out (§ 326). It is now beyond dispute that in Bengal a 
father, as regards all his property, and a co-heir, as regards 
his share, niay dispose of it by will as he likes, whatever may 
be its nature (r). 

§ 338a. A minor has been held in Bengal to b6 incapable 
of making a will (g) . A married woman may make a will 
of her stridhana or any other property which is absolutely 
at her own disposal. But she cannot devise property inherit- 
ed from males, since her interest in it ceases at her death ($). 
Both the above points are now affirmed by statute as regards 
Hindus (u). 

§ 339. In Southern India wills had a much more chequered 
career, as might be anticipated from the stricter views enter- 
tained as to the family union. During the time Sir Thomas 
Strange was on the Bench no question as to wills arose in 
such a form as to require a decision. He evidently consi- 


(o) Ramtoonoo v- Ramgopaul , F. MacN. 336 j S. C. 1 Kn. 245. 

( p ) F. MaoN. 350. 

(V) Sreenarain v. Bhya Jha , 2 S. D. 23 (29, 87). 

(r) PerLd. KHgsdovm, Nagalutchmee v. Qopoo, 6 M. I. A . 344 ; per Peacock, 
0. J., Tagore v. Tagore, 4 B. L. B. (0. 0. *L) 159 ; per Wilks, J.» Tagore v. 
f (More, § B. L. B. 896 ; S. 0. 18 Bath. 359. 

($) Cosmwut Bysack v. Hurroosoondry, F. MaoN. 81 s 2 M. Dig, 198, note. 
(t) Teencowree r. Dinonath, 8 Sutb. 49; Chooneelal v. dussao, 1 Bor. 55 [691 
Dhoolubhj. ib . 67 j/BJ ; Xlrriroot v. Kulymdas, <5. 884 [814] $ ‘ 

" ~ • a^. (F. <).) 888. 


A/fWVVMVI* f» WPVWj V# 

JMtov', Venkata mriya, 

, (jrt let,* of ISffl. V .. 


„ i] extended to Hindu* by Aet XXI of 
tU»j and Aet V of XQ8X, ». 14& [Probate** d 
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dered .them a mere innovation, though, after consultation 

with Mr. Colebrooke, he was disposed to think that they 

might be allowed to the sara^ extent to which a gift inter 

vivos would have been* valid (r). He cites several futwahs 

of Madras pandits in 'which they seem to take the same 

view. These are all commented upon by Mr. Ellis, whose 

authority on Madras law and usage ranked very high. He Early instances 

asserted with confidence that no Hindu could make a will 

which would turn his property after his death intp a different 

course from that which it would have taken by Hindu law. 

He intimated a very strong doubt whether the Pandits 
understood what was meant when they were questioned as 
to the operation of a will (w ) . It is quite certain that in the 
case which ultimately settled the law, they thought they 
were being consulted as to the effect of a gift (a;). The 
course of decisions in Madras for many years # was certainly 
in accordance with his view. The only case litigated in the 
Supreme Court was one where a testator had bequeathed 
part of his self-acquired property for the performance of 
religious ceremonies ( y ). This would clearly have been valid 
under the text of Katyayana already cited (§ 337). In the 
Sudder Court, however, there were numerous decisions. 

The first was in 1817, but as the devise was in favpur of an 
adopted son, the first question was as to the validity of the 
adoption, and as its validity was established, that of the 
will never arose ( z ). The next cases arose in 1824 and 1828, 
and gave rise to much litigation, extending ultimately to the 
Privy Council. In these a widow sued to set aside two 
alienations, made by her deceased husband to distant relations, 
of property which would have otherwise come to her as his 
heir. In the first case the document is spoken of as a will, 
but was in terms a deed of gift, and recited that possession 
had been given. This, however, appears not to have been 


esrwp&rmaU v. Narrain t 1 N. 0. 91 ; 1 Stra. H.' L. 267 > 

Stw. H. Ii. 817—228. 

J g* post, § 841. It must be remembered that the Pandits did not speak 
; fttid that their language contained no equivalent for wul. » 

iy) Ifarrainsamy v. AmacheUa, 1 Stra. H. L, 268, note ; VaUvrwyagtm r. 
Pachche. l Had. H. 0. 886. 

. (*) ArnacheUum v. Iyowamy, 1 Mad. Dec. 154. 
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done. The decision was in favour of the widow, but upon 
the ground that upon the proper construction of the will 
the devisee only took as manager for the heir, and was now 
dead. In their judgment the Court 'stated as their opinion 
“that under the Hindu law a man is authorised to dispose 
of his property by will, which under the same law he could 
have alienated during his survivorship by any other instru- 
ment^ (a). This, of course, was purely obiter dictum . In 
the second, case, possession under the gift was established. 
The property was self-acquired, and the question was cor- 
rectly put to the pandits, whether a gift of self-acquired 
property made by a man without male issue was valid as 
against a widow, who was left an heir to other property to 
a large extent. The pandits answered that the gift was 
valid, and the Court so decided. This case was confirmed 
by the Privy Council. There, too, though the document is 
spoken of as* a will, the transaction is treated as an alien- 
ation, and its validity is rested on the opinion of the Hindu 
law officers, who had dealt with it purely as such (b). In an 
intermediate case the question was whether a will would be 
valid if it loft the whole of a partible zemin dary to one of 
two sons. The Court decided that the document really left 
it to the l wo sons as joint heirs. But they said, “ The Court 
have repeatedly decided that the will of a Hindu is of no 
validity or effect whatever, except so far as it may be con- 
sistent with Hindu law (c) ” Later still the same Court 
treated a will, by which a grandfatfler was asserted to have 
left landed property to his wife to the prejudice of his sons, 
as being absolutely invalid as against their sons, t.e;, his own 
grandsons (d). i 

§ 340. So far there really had been no actual' decisions, 
but the tendency of the Sudder Judges had certainly been to 
accept the opinions of Sir Thomas Strange, Mr* Colebrooke, 
and the pandits, that the legality of a will must be tried by 
the same tests as that of a gift ; for instance, that it would 
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be valid if mad© to the prejudice of a widow, invalid if made 
to the prejudice of male issue. At this time Madras Reg. 
V. of 1829 (Hindu Wills) was pagsed. It recited that wills 
were instruments unknown, and had been made so as to be 
totally repugnant, to the authorities prevailing in Madras ; 
it then repealed a former regulation which had authorised 
4he executors of the will of a Hindu to take charge of his 
property, and enacted that for the future Hindu wills should 
have no legal force whatever, except so far as thqy were in 
conformity with Hindu law, according to authorities preva- 
lent in the Madras Presidency. This regulation appears to 
have induced the Judges to regard wills as being wholly 
inoperative. Wills were not only set aside where they pre- 
judiced the issue, as by an unequal distribution of ancestral 
property between the sons (e) ; but the Court also laid down 
that where a man without issue bequeathed lys property 
away from his widow and daughters, such a will# would be 
absolutely illegal and void, unless they had assented to it(/). 
These decisions would appear to have put wills completely 
out of Court. But iu the very next year a case was decided 
which ultimately proved to bo the ccfmmencement of a com- 
plete revolution on the point. The circumstances attending 
it were so singular as to merit a little detail. t 

§ 841. The suit was by a widow to recover her husband’s 
estate, which consisted in part of ancestral immovable pro- 
perty. The defendants set up a will executed by the deceas- 
ed, by which he constituted them executors and managers 
of his estate,’ and, after providing for his wife and daughters, 
left the rest of his property to religious and charitable uses, 
with a proviso that if his wife, then pregnant, bore a son, 
the estate should revert to him on his coming of age. The 
will Was found to be genuine, but the widow set up an 
authority to adopt a son in the event of a daughter being 
born. The Civil Judge consulted the Sudder Pandits, and 
asked whether the will was valid, and if so, whether it would 
be invalidated by the authority to adopt, if actually given. 


Beg. V. of 1829. 


Validity of wills 
denied. 


Current 

reversed. 


(e) Mwttoovenyada v. Tocmbayasamy, 


Mad. Deo. of 1849, 27. • 

Deo. 79 j Sevacaumy v. Varnyummal, 
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The Pandits answered, u The will referred to in the question 
is valid under the Hindu law, the testator having thereby 
bequeathed a portion of h^i estate for the maintenance of his 
wife, and other members of his family, whom he was bound 
to protect, and directed the remainder to be appropriated to 
charitable purposes in the event of his wife, wbo was then 
pregnant, not being delivered of a son. If the testator had 
really given his wife verbal instructions to adopt a son in the 
event of .her not bearing male issue, her compliance with 
Nagalutchmy v. those instructions would, of course, invalidate the will accord- 
Nadaraja. j n g to the Hindu law, it being incompetent for the testator 
who authorised the adoption of a son to alienate the whole 
of his estate, and thereby injure the means of the mainten- 
ance of his would-be heir.” The Civil Judge found against 
the alleged authority to adopt, and decided in favor of the 
will. His decision was given'iu 1849, before the decision of 
the Suddfer* Court last quoted. In appeal to the Sudder 
Udalut, the widow urged that under Reg. V of 1829 (Hindu 
Wills) the will was void. The case was heard by a single 
Judge, who affirmed the decree of the Lower Court. In 
regard to the validity of the will, he said, “ The third objection 
taken by the appellant is that the will is illegal, because the 
widow .is the party to whom the law gives the estate. The 
Court have referred to all the authorities quoted by the appel- 
lant in support of this position, and find that although the 
opinions regarding wills of Hindus generally are conflicting, 
yet that the majority of them are against the argument of the 
appellant. It is unnecessary to cite all the opinions given on 
the subject, and the Court will content itself with' referring to 
the case of Ramtoonbo Mullick v. Jtiamgop ua l Mill lick (Mori* 
Dig., p 89, Nos. 8 & 4), in which it Was held th&t a Hindu 
might, and could, dispose by will of all his property, movable 
and immovable, and as well ancestral as otherwise, and this 
decision was affirmed on appeal by the Judicial Committee 
of the Privy Council. Questions, however, regarding the 
legality of the will now under discussion were referred to 
the ]&w officers of the Court, to whom the legislature have 
assigned the duty of d^lwng the law on such matters, and 
they distinctly stated their opinion, that it is a valid and good 
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instrument. The arguments, therefore, of the appellant 
that it is not recognizable under the provisions of Beg. V 
of 1829, cannot be sustained” (g) % 

Upon this decision, Mr. Strange , lately a J udge of the Criticised by 
Madras Sudder and High Courts, remarks (A), " This decision strange * 

was passed by a single J udge, confessedly ignorant of the 
law. He sought to guide himself by authorities, but found 
them conflicting. Supporting himself by the opinion of 
the Pandits, and a judgment by the Calcutta . Supreme 
Court, affirmed by the Privy Council, he upheld the will then 
in issue, which appointed trustees to the testator’s property, 
to the prejudice of his widow. The Pandits then applied to, 
are the same who have since declared that no Hindu can 
make a will, and they explain that they gave the opinion 
rested on in the above case under the idea that they were 
caUed upon to test the will by the power the testator had to 
deal with the property during his lifetime, in flie manner 
he had done by will.” Certainly no particular authority can 
be allowed to the decision of the Sudder Court. It is impos- 
sible to imagine where the learned Judge could have found 
the conflicting decisions he referred to, unless among the 
Bengal reports, and the case of Ramtoonoo v. Ramgopaul 
was, of course, upon this point of no authority whatever in 
Madras. The only Madras authority he could have found 
was the dictum in Mulrauze Vencata v. Mulrauze Lutchmiah , 

(1 Mad. Dec. 449,) which laid down the broad principle that 
whatever a man may do t>y act inter vivos , he may do by 
will. Probably this principle accounts for the mode in Pounded on 
which the question appears to have been put to the Pandits, plaits. 
and for their misapprehension as to th^ point on which their 
opinion was required. That there must have been some mis- 
apprehension appears, not only from Mr. Strange's state- 
ment, made after personal consultation with them, but from a 
subsequent of theirs, in which the very distinction is 
taken between a gift and a Vill. In 1852 they pronounced 
that ** A man may in his lifetime alienate his property to 

iq) NagaUitchn ty v, Nadar cya, Had. Dec. of 1851, 226. 

Stm Haak. | 176. 
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the prejudice of his widow, leaving her the means of main- . 
tenance; but he cannot make arrangements that, such 
arrangement shall take pla^e after his death, since his widow 
would be entitled to what he died possessed of (£).” 

§ 342. However, the case went, on appeal, to the Privy 
Council, and was there affirmed. Their Lordships said (fc), 
ct It may be allowed that in the ancient Hindu law, as it was 
understood through the whole of Hindustan, testamentary 
instruments, in the sense affixed by English lawyers to that 
expression, were unknown ; and it is stated by a writer of 
authority (Sir Thomas Strange) that the Hindu language 
has no term to express what we mean by a will. But it 
does not necessarily follow that what in effect, though not 
in form, are testamentary instruments, which are only to 
come into operation, and affect property, after the death 
of the rnal^r of the instrument, were equally unknown. 
However * this may be, the strictness of the ancient law has 
long since been relaxed, and throughout Bengal a man who 
is the absolute owner of property may now dispose of it by 
will as he pleases, whether it be ancestral or not. This 
point was resolved several years ago by the concurrence of 
all the judicial authorities in Calcutta, as well of the Supreme 
as of the Sudder Court (Z). No doubt the law of Madras 
differs in some respects, and amongst others with respect to 
wills, from that of Bengal. But even in Madras it is settled 
that a will of property, not ancestral, may he good. A 
decision to this effect has been recognized and acted upon 
by the Judicial Committee (m), and, indeed, the ’rule of law 
to that extent is riot disputed in this case. If, then, the will 
does not affect ancestral property, it must be, not because 
an owner of property by the Madras law cannot make a 

(t) Sudder Pandits, 19th July, 1852; Stra. Man. §178. 

(k) Naaalutchmee v. Qopoo t 6 M. I. A. 309, 344. See too per Ld. Kingsdown. 
Bhoobvm Moves v. Mam Kishore, 10 M. I. A. 308 : S. €. 8 Suth. (P C.) 15. 

(l) This evidently refers to the certificate of the Sudder Judges to the Supremo 
Court in 1881. See ante, § 320. 

(m) See the case of Mulraz v. Chalekany. 2 M. I. A. 64, end the two eases in 
the Sudder Court, Mulrauze Vencata v. Mulrauee Lutckmiah, 1 Mad. Dec. 488, 
an# Mylrame v. Chellakany, 2 Mad, Dec. 12, ante, § 889, where it is shown 
that both were cases of gift i the one which was affirmed in the P. 0. having 

: undoubtedly been followed b j , possession given to the dojiee in the. life Of the 
donor, . ,f ; “ . • , .; f \ 



IN SOUTH EliN INDIA. 


877 


will, but because, by some peculiarity of ancestral property, 
it is withdrawn from the testamentary power. It was very 
ingeniously argued by the respondent's counsel, that in all 
cases where a man is able to dispose of bis property by act 
ifiter vivos , he may do so by will; that he cannot do so when 
he has a son, because the son, immediately on his birth, 

< becomes coparcener with his father ; that the objection to 
bequeathing ancestral property is founded on the Hindu 
notion of an undivided family ; but that where there are no 
males in the family the liberty of bequeathing is uulimited. 

It is not necessary for their Lordships to lay down so broad 
a proposition, as they think it safer to confine themselves to 
the particular case before them. Under the circumstances 
of testator’s family when he made his will and codicil, and 
having regard to the instruments themselves, the Pandits to 
whom this question was properly referred by the Court — - 
the Pandits of the Sudder Dewanny Udalut — hafre declared 
their opinion that these instruments are sufficient to dispose 
of ancestral estate; that opinion has been affirmed by two 
Judges successively, of whom it is but justice to say that 
they appear to have examined the* subject very carefully, 
and after much consideration to have pronounced very satis- 
factory judgments, though in one or two incidental observa- 
tions which have fallen from them their Lordships may not 
entirely concur.” 

§ 343. This decision undoubtedly gave a new direction to Change effected 
the law of Madras as regards wills. Being a decision of the by lfc * 

Court of final appeal, it ought to have been impossible ever 
again to lay down the principle, that a will could have no 
operation, and must be treated as wholly invalid, if its direc- 
tions were opposed to the rules of succession which would 
have prevailed in its absence. The decision, no doubt, was 
expressly based upon the opinion of the Pandits, and the 
judgments of two Judges. The former appears to have been 
founded on a misconception]! and the latter upon the errone- 
ous application of decisions given under one system of law, 
to a ease which ought to have been governed by a wholly 
different system. But there can belittle doubt that the 
decision wag iq unconscious conformity to the -popular feel- 

: ■ v ‘‘‘V x 48 
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ing, a feeling which aimed at increased liberty in regard to 
property, and which showed itself by attempts to alienate 
it in ways unknown to the law of the Mitakshara. In fact* 
the people of Southern India were trying, perhaps, without 
knowing what they did, to take upon themselves the powers 
which Jimuta Vahana and his disciples had conferred upon 
the Hindus of Bengal. But beyond the fact that their 
Lordships, as it were, gave vitality to wills, the actual effect 
of the decision was very narrow. It carefully refrained 
from asserting that the power of bequest was co-exfcensive 
with that of alienation inter vivos. It laid down that a man, 
who had in other ways provided for his wife and daughters, 
might devise ancestral immovable property as he pleased to 
their prejudice. It seemed to assume that he could not do so 
as against male descendants. It neither affirmed, nor denied, 
the further doctrine of the Pandits, that, if he had given 
authority to adopt, his devise would be invalid as against a 
son adopted in pursuance of such authority (n). 

Later decisions. § 344. The decree of the Judicial Committee was pro- 
nounced in 1856, and in 1852 several decisions of the 
Madras, Sudder Court are recorded, which seem to have 
been passed in perfect unconsciousness of their own decree 
in 1851.* In the first case (o) a person who is described as 
the son of the cousin-german of the testator, sued to set 
aside a will by the deceased in favour of the foster son. 

Sudder Court The property in this case was certainly not ancestral. It 

Privy Council 11 had come to the testator from his f brother, to whom it had 

4ecmon. been bequeathed by his maternal grandmother. 'He might 
therefore have disposed of it by gift at his pleasure (§ 298). 
The Sudder Pandits* said, “As the Hindu law does not 
recognize a foster son, it was not legal that F. (the testator) 
should constitute H. (the special appellant) his foster son, 
and make a will accordingly, nor is it consistent with the 
Shaster that H. should perform F.'s funeral rites. Such 
performance on his part is legally ineffectual, and cannot 
entitle him to the property of F., which must go to F/s 

<») S## F. HseN. 151, 228 ('Duma v. Goomara, M»d. Dec. of 1862, p. 111. 

. &ttn# Josyen v. Bamien, J£$d< Deo, of 1852, p< 80. 
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sapinda kinsmen, who are included in the order of succes- 
sion to the property of a person who died leaving no male 
issue.” The Sudder Court affirmed the correctness of this 
exposition, but dismissed the suit on the ground that the 
plaintiff was not the testator's heir. In 1855 and 1859 the 
Sudder Court again broadly laid down the rule that a will 
was of no effect unless it took effect by possession during 
the donor's lifetime; that as a mere will it created no title, 
and could not affect the inheritance (p). In 1861 there 
were three cases, in all of which the wills were set aside as 
being opposed to Hindu law. In two of these cases the will 
was made to the prejudice of the testator's widow, as in the 
Privy Council case. The latest case is said to have been 
exactly similar to that of Nagalutohmy v. Nadar aj a ; but 
the Sudder Court refused to be bound by that decision, 
holding that it had been based upon an opinion of the 
pandits, which was given under a misapprehension, and 
which the law officers had afterwards retracted (^) , 

§ 345. In 1862 the High Court was constituted in Madras, Harmony 
and the question shortly came again before a tribunal which reatored by 
was more willing to be bound by the decisions of the Privy 
Council than its predecessor. Here the testator, who had no* 
male issue, had bequeathed the bulk of his property, mov- 
able and immovable, to a distant relation, allotting what was , 
admitted to be a sufficient maintenance to his legal repre- 
sentative, his widow. No possession had been given, and High. Court 
confessedly the disposition could only operate as a will. deciB1011, 
There was' no finding whether the property was ancestral or 
self-acquired, but the Chief Justice said it must be assumed 
to be the former. The Court reviewed all the previous 
decisions, and affirmed the will. They said, “ It is not 
necessary for us here to consider and lay down any general 
rule as to how far, or under what circumstances the law 
gives to a Hindu the power of disposal by will. But we 
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may observe, that now that the legal right to make a will is 
settled, there seems nothing in principle or reason opposed 
to the exercise of the power being allowed co-extensively 
(as stated in some of the cases, and forcibly urged in Nag w- 
lutchmy v. Nadar a j a) with the independent right of gift or 
other disposal by act inter vivos , which by law or established 
usage, or custom having the force of law, a native now pos- 
sesses in Madras. To this extent the power of disposition 
can reasonably be considered to be in conformity with the 
respective proprietary rights of the possessor of property, 
and of heirs and coparceners, as provided and secured by 
the provisions of Hindu law” (r). This decision, of course, 
put an end to all discussion as to the capacity of a testator 
in Madras to make a binding will. The extent of that capa- 
city will be considered further on (§ 347). 

Will^ oiijfiimlly § 346. The* same silent revolution appears to have taken 

In Bombay^ place in the ‘Bombay Presidency. In a very early case in 
which the pandits were consulted they said, u There is no 
mention of wills in our Shasters, and therefore they ought 
not to be made and proceeded to point out that the owner 
of property could only dispose of it in a manner, and to the 
persons, directed by law (#). Accordingly, the Shastries 
declared* wills to be invalid by which a man devised property 
away from his wife and daughters, though he provided for 
their maintenance, putting it on the general principle that 
the wife was heir, and therefore the will was ineffectual (<). 

VaHdityof wills And, similarly, where the will was in favour of one of two 

In Bom y, sisters* sons, to the exclusion of a third sister, and the 
second son of the secoud sister ( u ). In all these cases, it 
will be observed, a gift would have been perfectly valid. 
These decisions ranged from 1806 to 1820. When the cur- 
rent changed I am unable to state ; but in 1866 Westropp, 


(s) 8 Sfcra. H. L. 440, 

w 


om y. Pachche, I Mad. H. 0, 326, 339 ; Ashwtosh v. Daorga 
M $. C. 6 Oat 438 { S. 0. B 0. L. 296. 


Deo Baee v. Wan Baee, l Bor. 27 [29] 4 Oooldb v. Phaol, i b. 164 [173] $ 
y, Twppee, ib. 372 W*! ^ ^ ' 

'* p$fIcKlwr<m Vi Prumanund, 2 Bor. 471 [515J. For oases where the. persons 
? disinherited may possibly havepoea coparceners j see Tooljaram y. 1 


MHshnee, *b. 


i Hw09wvM% y. Kezhowram, 2 Bor. 0; m ; and Man Man y. 

hiuil 1 
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J., said, a In the Supreme Court the wills of Hindus have 
been always recognized, and also in the High Court, at the 
original side. Whatever questions there may formerly have 
been as to the right of a Hindu to make a will relating to 
his property in the Mofussil, or as to the recognition of wills 
by the Hindu law, there can be no doubt that testamentary 
writings are, as returns made within the last few years from 
the Zillahs show, made in all parts of the Mofussil of this 
Presidency ; but, as might have been expected, much more 
frequently in some districts than in others, and this Court 
at its appellate side, has, on several occasions, recognized 
and acted on such documents (t?).” 

§ 847. The extent of the testamentary power, after being Extent of the 
subject to much discussion, has at length been finally settled p^™ entoy 
by decisions, and by express legislation. Whatever property 
is so completely under the control of the testator that iie 
may give it away during his life time, ho may ais8 devise by 
will. Hence, a man may bequeath his separate, or his self- 
acquired, property ; and one who, by the extinction of co- 
parceners, holds all his property in severalty, may devise it 
so as to defeat the claims of remote heirs ( w ). So, a parried 
woman may dispose by will of such parts of her stridhanum 
as are during her life absolutely under her own control (x). 

But a member of an undivided family cannot bequeath even 
his own share of the joint property, because “at the moment 
of death, the right by survivorship is at conflict with the 
right by devise. Then tlie title by survivorship, being the 
prior titled takes precedence to the exclusion of that by 
devise” (y). The cases which decide this latter point are 
all from Madras and Bombay, But they would, of course, 
have been followed by the Bengal Courts in cases under the 
Mitakahara law, since they do not admit the right of a co- 


fa} Narottam v. Narsandda, 8 Bom. H. C. (A. C. J.) 8. ,tx 

(lii) Beer Pertab ▼. Maharajah Rajender, 12 M. I. A. 88 j S. 0. 9 Suth. (P. 0.) 
18 i Narottam v. Naraandas, 8 Bom. H. 0. (A. 0. J .) 6. Tlie same rule appears 
to prcfail fa the Punjab. Punjab customs, 84, 68. 
fa) Vetnlpata Remo* r. Venkata Bwriya, 2 Mad. (P. £•) 383. 
fa) Vitta Button v. Yamenamma, 8 Mad. H. 0.6 ; Goaromm r. 

Nc^ramsmvmy, ib> 13 j Narottam v, Narsandds, 8 Bom. H* 0. (A., 0, Jj6s 
^gubai r. Ramanna! 8 Bom. H. 0. (A. 0. J.) 66; Udaram v. Ram, U 
Bam E. 0. 76; Lakshman v. Ramehandra, 7 t A. 181 ; S. 0, 5 Bom. 48. 
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parcener even by sale, much less by gift, to dispose of his 
own undivided, share during his life time, without the con- 
sent of those jointly interested in it (§ 317). The same 
result is arrived at by legislation. Act XXI of 1870 (Hindu 
Wills) extends to Hindus, Jains, Sikhs and Buddhists 
various provisions of the Succession Act, X of 1865, which 
relate to wills ; but s. 3 provides “ that nothing herein con- 
tained shall authorise a testator to bequeath property which 
he could not have alienated inter vivos, or to deprive any 
persons of any right of maintenance of which, but for s. 2 
(the extending section) he could not deprive them by will ; 
and that nothing herein contained shall affect any law of 
adoption or intestate succession.” The probate and admi- 
nistration Act V of 1881, which also applies to Hindus, pro- 
vides by s. 4, that “ nothing herein contained shall vest in 
an executor fi or administrator any property of a deceased 
person which would otherwise have passed by survivorship 
to some other person.” 

be § 350. So far we have been treating of the testator’s power 

k y to devise as it relates to the persons to whom he may devise, 
that is, his power to alter the order of succession as it would 
arise in the event of intestacy. But a completely different 
question arises as to his power to alter the nature of the 
estate which will vest in his devisee, that is, to create an 
estate of a different species Jjom that which the law would 
give rise to. As to this, the rule is that, so far as he has 
the power of bequest at all, he may not only direct who shall 
take the estate, but may also direct what quantity of estate 
they shall take, both as regards the object matter to be 
taken, and the duration of time for which it is to be held, 
and he may also arrange, so that on the' termination of an 
estate in one person, the estate shall pass over, wholly or in 
part, to another person. But this liberty is shackled by the 
condition that no one limitation, either as regards the person 
who is to take, or the estate that is to be taken, shall violate 
any of the fundamental principles of the Hindu law (s). 

, Therefore the person who is to take must be capable of 

- r 1 * ' ■ ■ " — 

. M 8*e per Turner, L. J., 8omtun Bysack v, Jugguisoondree, 8 M. 1. A. 85. 
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taking, and the estate which he is given must be an estate 
recognized by the Hindu law, and not encompassed with 
limitations or restrictions opposed to the nature of the estate 
given. And though trrfstees may be employed to facilitate 
a legal form of bequest, they cannot be made use of so as to 
carry out indirectly what the law does not allow to be done 
directly. 

§ 351. The first point was laid down by implication in the Shiftfag estate, 
case of Soorjeemoney Doasee v. Denobundo Mulliok (a), and 
expressly in the case of Tagore v. Tagore (6). In the former 
case the testator, a Hindu resident in Calcutta, by the 5th 
clause of his will left his property to his five sons in such a 
manner as would, if there had been nothing more, have 
made them absolute owners. By the 1 1 fch clause he declared 
that if any of his five sons should die without male issue, 
his share should pass over to the sons then lining or their 
sons, and that neither his widow nor his daughter, nor his 
daughter’s son, should get any share out of his share. The 
event which he contemplated took place. One of the sons 
died, leaving no male issue. Under the law of Bengal the 
widow would inherit his share, and 'she claimed it, notwith- 
standing the will, on the ground that the bequest to the son 
was absolute, and the gift over invalid. The claim was 
rejected in the Supreme Court, and on appeal the Lord 
Justice Knight Bruce said (c), “ ^Whatever may have formerly 
been considered the state of that law as to the testamentary 
power of Hindoos over tlleir property, that power has now 
long been recognized, and must be considered as completely 
established. This being so, we are to say, whether there 
is anything against public convenience, anything generally 
mischievous, or anything against the general principles of 
Hindoo law, in allowing a testator to give property, whether 
by way of remainder, or by way of executory bequest upon 
an event which is to happen, if at all, immediately on the 
close of a life in being. Their Lordships think that there is Devisa with gift 
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not ; that there would be great general inconvenience and 
public mischief in denying such power, and that it is their 
duty to advise Her Majesty that such a power does exist.” 
The bequest above cited was in f act*exactly the arrangement 
which the Mitakshara law would have made for the devolu- 
tion of the testator’s property. If the effect of his will had 
been permanently to impress upon his property, in the hands 
of all its successive holders, the law of inheritance prescribed 
by the Mitakshara in place of that of the Daya Bhaga which 
governed the family, the will would undoubtedly have been 
invalid according to the doctrines laid down in the Tagore 
case. But the case which arose for decision was simply 
that of a gift to a person in existence, with a proviso that in 
a certain event the property should pass over to another 
person. This was the ordinary case of a gift made with a 
condition anpexed fixing its duration (d). A bequest abso- 
lute in one 'event, for life in another. It is, however, un- 
decided whether the Hindu law allows an estate to be given 
subject to conditions subsequent, upon the happening of any 
of which an estate, which has once vested, would be divested. 
And whether the gift oVer of an estate on events which may 
happen not upon the close of a life in being, but at some 
uncertain time during its continuance^ would not also be 
void (e). 

§ 352. The language of the Judicial Committee, however, 
which might be taken as laying down the general rule that an 
executory bequest would always be Valid by Hindu law where 
it would be valid by the law of England, was much relied 
on in a subsequent case of groat importance, where an attempt 
was made to push the* right of bequest to an extent, greater 
than would be allowed even in England. This was the case 
of Jatindra Mohun Taj ore v. Oanendm Mohun Tagore (/). 
There the testator, who had property, ancestral and self- 
acquired, Teal and persona], producing an income of 2£ lacs, 


(d) See the ease explained 4 B. L. R. (0. C. J.) 102, and 9B, L, R $90 ; B. 0. 
18 Sujh. $50 ; see, also, Skoobwn Moyas v. Ram Kishoro. 30 k. I. A 279, $08. 

m -.Co. 8 SutfcAp. C.ni L BMn vNWmM I. ^138, S. ft 4 <Sl?E 

l r a 5 I. A, 48. 68; 8, 0, J Cal. 864., 

is sitA w* s ‘ Q ‘ 3 * m> ***** « (*• ■o ! l* a t. a. s. 0. 



EXTENT OF TESTAMBNTABY POWEE. 


385 


commenced his will by reciting that he had already provided 
for his only son, and that he was to take nothing whatever 
under his will. He then vested the whole of his estate in 
trustees with provisions* for their number being constantly 
maintained. After providing for numerous legacies he pro- 
ceeded to direct the course in which the corpus of the pro- 
perty should devolve. The key to this was to be found in 
his express wish that the bulk of the property should neither Tagor® case, 
be diminished nor divided. To effect this he directed that 
the legacies and annuities should be paid gradually out of 
the income ; and while this process was going on, tho trustees 
were to hold the property, paying only the balance of the 
yearly income to “the person entitled to the beneficial 
enjoyment of the real property.” As soon as all charges 
upon the estate were paid off, the trustees were to convoy 
the real estate to the use of the person who should, under 
the limitations of the will, be entitled to it, subject to the 
limitations therein expressed ; so far as the then condition 
of circumstances would permit, and so far only as such limit- 
ations could be introduced into a deed of conveyance or 
settlement without infringing upon any law against perpetui- 
ties which might then be in force. The person beneficially 
interested in the real estate was to be ascertained by reference 
to the following limitations 

1. To the defendant Jatindra for life. 

2. To his eldest son, tjorn during the testator’s lifetime, 

for .life. 

3. In strict settlement upon the first and other sons of 

such eldest son in tail male. 

4. Similar limitations for life and in tail male upon the 

other sons of Jatindra, born in the testator’s lifetime, 
and their sons successively. 

5. Limitations in tail male upon the sons of Jatindra born 

after the testator’s death. 

0. “ After the failure or determination of the uses and 
estates hereinbefore limited to the defendant Surendra 
for life,” * 

7, , Like limitations for his sons and their sons. 

19 
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8. Upon failure or determination of that estate, like limit- 
ations in favour of the sons of Lalit Mohun, who 
was dead at the making of the will, and their sons* 
The will expressly adopted* primogeniture in the 
male line through males, and excluded women and 
their descendants, and all rights of provision or 
maintenance of either man or woman. It also forbade 
the application of any rule of English law whereby 
entails might be barred, showing an intent that each 
tenant, though of inheritance, should be prohibited 
from alienation. The personalty was practically to 
pass under similar limitations to the person who 
would from time to time be entitled to the realty. 

The only provision made by the testator for the plaintiff, 
bis son, consisted of property producing Rs. 7,000 per annum, 
settled upon r him at his marriage. His being disinherited 
arose from c his having subsequently become a Christian. Of 
coarse under Act XXI of 1850 (Freedom of Religion) this 
circumstance was no bar to his claim as heir. 

At the time of the testator’s death, Jatindra, the head of 
the first series of estates, had no son, nor had he any daring 
the suit. 

Suretfdra, the head of the second series of estates, had a 
son. Promoth Kumar, who was born in the lifetime of the 
testator. 

Lalit Mohan, the head of the tlijrd series, was dead at the 
making of the will, but left a grandson, Sutteudra, born 
daring the lifetime of the testator, and capable of taking 
under the will. These were the only persons beneficially 
interested under the limitations of the real estate. 

The son, as might have been expected, sued to set aside 
this will, except aB to the legacies ; contending, 1st, that it 
was wholly void as to the ancestral estate ; 2nd, that in any 
case the father was bound to provide him with an adequate 
maintenance, the adequacy being estimated, not with refer- 
. ence to bis own actual wants, but to tbe magnitude of tbe 
estate ; 3rd, that the whole framework of the will, resting 
as it did on a devise to trustees, was void) since the Hindu 
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law recognized no distinction between legal and equitable- 
estates; 4 th, that the life estate to Jatindra was void, since Tagore owe. 
a Hindu testator could bequeath nothing less than what was 
termed a his whole bundle of rights 5 th, that at all events 
the estates following upon this life estate were void, as 
infringing the law against perpetuities ; and 6th, that as to 
everything after the life estate there was an intestacy, and 
the plaintiff was entitled as heir-at-law, notwithstanding the 
express words of the will that he was to take nothing under it, 

§ 353. The first four points were disposed, of with little J* 
difficulty. The original and appeal Courts were of opinion 
that the power of a father in Bengal to bequeath all his 
property, of every sort, was beyond discussion, and that it 
went so far as to exclude the son even from maintenance ( p). 

The Privy Council did not enter upon this question, being 
of opinion that in any case the maintenance actually allotted 
to the son was adequate (fe). The 3rd objection was also 
set aside (i). The Judicial Committee said (k), “ The ano- may be exer- 
malous law which has grown up in England of a legal estate fcJustee 3 MUgh 
which is paramount in one set of Courts, and an equitable 
ownership which is paramount in* Courts of Equity, does 
not exist in, and ought not to be introduced into) Hindu 
law. But it is obvious that property, whether mpvable or 
immovable, must for many purposes be vested more or less 
absolutely in some person or persons for the benefit of other 
persons, and trusts of various kinds have been recognized 
and acted on in India m many cases (Z). The distinction 
between < legal* and ‘ equitable* represents only the accident 
of falling under diverse jurisdictions, and not the essential 
characteristic of a possession in one for the convenience 
and benefit of another.* 1 As to the 4 th objection, the Courts 
dismissed it also. Peacock, C. J., referring to a doubtful 


fa) 4 B. L. R. to. 0. J.) 189, 169* 

(h) 9 B. I«. R. mj 8. 0. ISSuth. 369. . . . , ^ T „ 

[i) 4 B. li. R. (O. 0. J.) 134, 161 j Krishnarcmant v. Ananda, 4 B. L. R. 

CO. €; J.) 978, 984, explaining the remarks of the 0. J., in Kutnara Aetna v. 
Kwmra Ktiehm, 2 B, u R. (0. 0. J.) 86. ^ 

{k) 9 A h- R.>li 8. 0.l6;Snth. 35a 8 kejMe Nazar v. 


f v D. I, JU. ». WJL 5 o. w -buwi. »IW. n 

i, 389 ; Peddamuthttiaty v. Tmrna Reddy, 2^ Mad. H. 0. 272. 
tty &qpe*mst v. Oungapereaud, 6 M. 1. A. 58. 
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expression of the Judicial Committee in Bhoobum Moyee’s 
case ( m ), and the express decision in Bewun Persad v. Radha 
Beeby ( n ), said, “ If a testator can disinherit his son by 
devising the whole of his estate to a stranger, there seems 
to be no reason why he should not be able to divide his 
estate by giving particular and limited interests in the whole 
of the property to different persons in existence, or who 
may come into existence during his lifetime, to be taken 
in succession, as well as by giving his whole interest or 
bundle of rights in particular portions of land included in 
his estate to different persons (o). 

§ 354. Tho hth point was decided in favour of the plaintiff, 
not upon any application of the English doctrine of per- 
petuities, which was held to be founded upon special con- 
siderations which had no place in Hindu law (p), but upon 
the general principle that the kind of estate tail which the 
testator wished to create was ono wholly unknown and 
repugnant to Hindu law { q ) . That he was in fact trying to 
introduce a new law of inheritance, which should make all the 
subsequent holders of the estate take it in an order, and with 
restrictions and exemptions, wholly opposed to the principles 
of law which governed the testator and his family. Their 
lordships^ of the Privy Council observed ( r ) ; <s The power 
of parting with property once acquired, so as to confer the 
same property upon another, must take place either by 
inheritance or transfer, each according to law. Inheritance 
does not depend on the will of the individual owner; trans- 
fer does. Inheritance is a rule laid down (or, in the case 
of custom, recognized) by the State, not merely for the benefit 
of individuals, but fov reasons of public policy. Domat., 
2413. It follows directly from this that a private individual 


(m) 10 M. I. A. 311 ; S. C. 3 Suth. (P. 0.) 15. 

(n) 4 M. I. A. 137 j S. 0. 7 Suth. (P. C.) 85. 

(o) 4. B. L. R. (O. C. J.) 166 s on appeal in the (P.C.) 9 B. L, B. 405 ; S. 0. 
18 Suth, 359. 

( p ) Tagore v. Tagore, 4 B. B. R. (O. 0. J •) 167 ; Ooberdhun ▼. Shamchand, 
Eourke, 283 j Kwnara Amm v. Kumara Krishna, 2B.L. R. (O, 0. J.) 11, 32. 
As to religious perpetuities, see port, § 361. 




I B. L. R/394 896 ; S. 0. 18 Sntb, 359. See Sonatm By sack ?. Suggut 
ioondrie, 8 M. I. A, 78 ; ShosMt v, Tarokgssur, 6 Cal. 421 1 Shoohmoy v. Mono- 
. h*ri> 1 0el 269, ' 
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who attempts by gift or will to make property inheritable 
otherwise than the law directs, is assuming to legislate, and ' 
that the gift must fail, and the inheritance take place as the 
law directs. This was well expressed by Lord J ustice Turner 
in Soorjeemoney Dossee v. Denobundo Mullick (s) : f A man 
cannot create a new form of estate, or alter the line of sue* 
cession allowed by law, for the purpose of carrying out his 

own wishes or policy/ f It follows that all estates of Tagore case. 

inheritance created by gift or will, so far as they are incon- 
sistent with the general law of inheritance, are void as such, 
and that by Hindu law no person can succeed thereunder as 
heir to estates described in the terms which in English law 
would designate estates tail.” 

§ 355. The result, therefore, was that the life estate to Estate tail 
Jatindra was valid, but the estates to successive holders mvall<i ' 
would be void if they could be held as coming in as heirs in 
tail. It was, however, contended that successive persons 
might be regarded as successive donees for life, having the 
power and subject to the restrictions sought to be imposed 
by the will upon the successive heirs in tail ( t ). If so, they 
also would defeat the rights of the piaintiff as heir-at-law. 

These donees fell into two classes : 1 st> those not in exist- 
ence at the death of the testator, but who might coijie into 
existence before the first life estate fell in ; 2nd , those who 
were in existence at his death. 

Jatindra had no sons alive at the death of the testator. 

But, of course, he might htive sons, and in default of natural- 
born sons Yuight adopt, as under the will each successive 
taker was authorized to do, The second and third series of 
estates were also represented by persons living at the testa- 
tor’s death. 

It was held that none of these could take. Not the pos- Donee must be 
sible issue of Jatindra ; because the donee must be a person SSh? ton0C ** 
capable of taking at the time when the gift takes effect, and 
must either in fact, or in contemplation of law (w), be in 


(4 6M.I.A 555* He , ; S. 0. 4 Bath. (P. 0.) 114. But these words are not to 
be found in the judgment referred to. 

it) 9 B. L. R. 396 $ S. C. IS Bath, 359, , ia t A1 , * 

(«) That is when in embryo at the death, or adopted subsequently to death, 
under authority given before it. 9 B. L. li. (P. C.) 397 ; S. C. 18 Suth, 359. 
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existence at the death of the testator (w). Not the existing 
representatives of the 2nd and 3rd series of estates, because 
they were only to take (t after tne failure or determination” 
of the previous series, and these words were held to mean 
the actual exhaustion of the line of Jatindra in conformity 
with the will, and not its incapacity to succeed by reason of 

Trust £ot illegal the illegality of the will. Consequently, the event on which 

purpose invalid. , , , , , . ^ 

they were to take had never arisen and never could arise ( w ). 

Finally, it was held that all the bequest must be looked on 

as if they had been made directly to the persons who were 

the subjects of them, and that the intervention of trustees 

made no difference, since that which could not be done 

directly, could not be done indirectly by the medium of a 

trust (%). The result was that the plaintiff, the heir-at-law, 

was held entitled to the whole ©state after the life of Jatin- 


DireotionB for 
accumulation. 


dra, subject to the payment of legacies and annuities. 

§ 856. This case has been cited at great length on account 
of the numerous points decided by it, and also as establish- 
ing in the most authoritative manner that the power of 
devise by a Hindu is limited, as to the objects and subjects 
of the bequest, by the general purposes of Hindu law. On 
this ground, wills containing trusts to accumulate the pro- 
ceeds of the property have been held invalid. In one will, 
the trust was to accumulate for ninety-nine years, and no 
direction was given as to the appropriation of the fund at 
the end of the time ( y ). In another, the fund was to accumu- 
late till it reached three lakhs, and was then to be divided, 
and the process of accumulation to recommence^). Such 
provisions not only create an estate held in a manner, and 
for purposes, foreign to Hindu law, but are also repugnant 


M 4 B. L. R. (0. 0. J.) 188, 191, 221 j S. 0. on appeal in the P. 0, s 9B. L. R 
898—400 j S, 0. 18 Snth. 859 ; Krishnaramawi v.Ananda, 4 B. L. R. (0, 0. J, j 

- 0. 400 1 Bramamayi 


881. 879, overruling Arumugam v. Ammi Arnmal, 1 M. _ 
v. Jones, 8 B. L. R. 400; Rmguttee v. Kristo, 20 Snth. V. 

Jagesh. 2 Cal. 868* Mangaldas v. JKnshnabai, 6 Bom. S8i 
(w) 9 B. h. R. 409 : S C. 18 Snth. 859. 



; W Kumara Asimav. Kumar* KHshna, 2B. t. R. (6. 0. J.) 11. 

JSJSttSSCm. *' AwbAz ’ 4B> L b - <0<5 ’ n m ‘ 8tu * km » 
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to the very nature of property, as forbidding its enjoyment 
by the owner, or, indeed, putting property in a position to 
have no owner at all. As Mr. Justice Norman remarked 
in the former case (a), ^ A testator cannot, in giving his 
property by will, impose conditions in contravention of the 
objects for which property exists, or contrary to the policy 
of the law. For instance, suppose an estate were given to 
a man on condition that it should be allowed to relapse into 
a jungle, or never be cultivated, no one could doubt that 
such a condition would be void.” So, a will would be 
invalid which forbade alienation within the limits incidental 
to the estate created (6), or prohibited partition by the 
persons entitled to divide (c), or attempted to free property 
from any of the burthens incident to it by law, such as lia- 
bility to debts, or maintenance of those whose support is a 
burthen upon the estate (d). So, it has been held in Madras 
by Mr. Justice Holloway that a clause in a will whereby the 
enjoyment of the property by the son, who was heir-at-law, 
was postponed beyond the period of minority was invalid, 
on the ground that this was, pro tanto > taking away from 
the son a right of property which the law of the Mit^kshara 
vested in him (e). A similar decision was given upon a 
Bengal will, where the testator had attempted to postpone 
the enjoyment of the shares of his grand-children until they 
had attained twenty-one, on the ground that by Hindu law 
An estate cannot remain in suspense, or without an owner (/). 
But, of course, a father In Bengal could delay, just as he 
could defeat, the rights of his issue, by interposing a valid 
estate previous to theirs (y). 


la) SB. L. R. (0. 0. J.)25. 

(b) S B. L. R. (0. C. J.) 25 ; Nitai Charan v. Ganga, 4 B. L. R. (O. C. J.) 
265, note j Promotho v. Radhika, 14 B. L. R. 175 ; Ashutosh v. Doorga Chum. 
6. 1. A. 182 s S. 0. 6 Cal* 488 j & 0. 5 0. L. R. 296. Act IV of 1 882, sa. 10, 11, 
(Transfer of Property). 

(c) NubMmm ?, Hwrrishchunder, F. MaoN. 823 ; Mohoondo v. Gonesh, 1 Cal. 
104. Rajmder v. Shamchwnd, 6 Calf 106. 

(d) Romtun Bytack y. Sreemutty Juggutsoondrec , 8 M. I. A. 66, 76. See 

Ye) bevorewa v. Venayaga, and Ounniah Chetty v. Lutchmenarasoo, both 
decided in the Original Court, May 23, 1867, MS. Sec, too, Mokconcb y. 
Cones A, 1 Cal. 104 ; Gosling v. Gosling, John., 265. 

(/) Brcmcmayi v. Jages, S B. 1. R. 400. 

Wf Uurftotondsry y, Co war , Fulton, 393. 
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§ 356a. It seems possible that many of the deductions 1 
which would follow from the decision in the Tagore case, 
may be inapplicable to wills made after the 1st Sept. 1870 
under the operation of the Hindu Wills Act, XXI of 1870. 
A case recently (1881) decided in Calcutta will illustrate 
the effect which has been given to that Act. A man died 
leaving a widow, a mother, three unmarried daughters and 
three sisters. This will, dated in 1872, of which his mother 
was appointed executrix contained the following provisions. 
u Should I never have a son, in that case my daughter’s sons, 
when they come to years of discretion, shall receive the 
property in equal shares.” “ Should my three daughters 
have no sons, or not be likely to have sons, then such of 
those daughters as shall reside in my ancestral family dwell- 
ing house shall receive monthly allowances of Rs. 10 from 
tlie Sircary ^estate.” There were also other provisions for 
the maintenance of the mother, widow, and sisters of the 
testator. It does not seem clear upon the will whether the 
beneficial interest in the property, up to the time when it 
was to be handed over to the daughter’s sons, was vested 
in any one. If in anyone, the widow seems to have been 
contemplated as such beneficiary. The suit was brought by 
the widow against the mother who had taken possession as 
executrix, and the principal claim was that the widow should 
be declared entitled to the estate for her life, on the ground 
that the residuary devise to the daughters’ sons was invalid. 
The case came for decision beforfc the Bengal High Court, 
in its original jurisdiction, and the devise to thedaughter’s 
sons was declared valid by Wilson, J., (&). He said:*— 

“ The case came *on for settlement of issues, and it ap- 
peared that the principle controversy was as to the validity 
of the gift to the daughter’s sons. The subsequent gifts 
were also said to be void as being dependent on this as the 
principal gift. 

" The important question is, therefore, whether the gift is 
vailid. 

— r- • — ; *: — 

(h) Alangamanjori v. r 8onmnoni, 8 Cal. 157 ; 8. 0. 9Ci Lr. B* 121. ^bls de- 
claiou was, 1 believe, appealed aganust, bat l am sot mm with wh at xwmit. 
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« tinder the Hindu Law in force, prior to the Hindu Wills 
Act, it is clear that such a gift to unborn persons could not 
take effect# But the will in tins case was made after the 
Hindu Wills Act came into operation, and is governed by 
it* And the question, whether such a gift is good under 
that Act, has not, so far as I hare been able to ascertain, 
been the subject of judicial decision. 

“ Section 2 of the Hindu Wills Act (XXI of 1870) applies 
to the Wills of Hindus and others made on or after the 1st 
September 1870, a large number of sections of the Succes- 
sion Act. Amongst these are ss. 98, 99, 100, and 101. 

Section 98 is as follows “ Where a bequest is made 
simply to a described class of persons, the thing bequeathed 
shall go only to such as shall be alive at the testator’s 
death. Exception . — If property is bequeathed to a class of 
persons described as standing in a particular degree of 
kindred to a specified individual, but their possession of it 
is deferred until a time later than the death of the testator 
by reason of a prior bequest or otherwise, the property 
shall at that time go to such of them as shall be then alive, 
and to the representatives of any 6f them who have died 
since the death of the testator.” 

u Section 99 is as follows : — “ Where a bequest is.made to 
a person by a particular description, and there is no person 
in existence at the testator’s death who answers the de- 
scription, the bequest is void. Exception.— It property is 
bequeathed to a person described as standing in a particu- 
lar degree* of kindred to a specified individual, but his pos- 
session of it is deferred until a time later than the death of 
the testator by reason of a prior bequest or otherwise, and 
if a person answering the description is alive at the death 
of the testator* or comes into existence between that event 
and Such later time, the property shall, at such later time, 
go to that person, or if he be dead, to his representatives.” 

" Then a. 100 says ' '< Where a bequest is made to a per- 
son not in exis tence at the time of the testator’s death sub- 
ject to a prior bequest contained in the will, the la|ter 
bequest shall be void, unless it comprises the whole of the 
roitoq&ing: interest of the testator in the thing bequeathed.” 
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“ And s. 101 : — u No bequest is valid whereby the vesting 
of the thing bequeathed may be delayed beyond the life* 
time of one or more person# living at the testator's decease, • 
and the minority of some person wlio shall be in existence 
at the expiration of that period, and to whom, if he, attains 
full age, the thing bequeathed is to belong." 

" Of these sections, s, 98, which is taken from Part XI 
(“ Of the Construction of Wills") deals, amongst other 
things, with the construction and operation of a gift to a 
class, some of whom come into existence between the death 
of the testator and the time when the gift takes effect. Bee 
Illustrations (< d ), (e), ( g ), and (A). 

“Sections 99, 100, and 101 are taken from Part XII (“ Of 
Void Bequests".) 

“ Section 99, by the exception, deals with gifts to persons 
described as Standing in a particular degree of kindred to a 
specified individual ; and in express terms it declares, that 
such a gift is to tako effect, if any person answering the 
description comes into existence between the death of the 
testator and the time to t which possession is deferred. 

u That section further deals with two cases of deferred 
gift, — one where the gift is deferred by reason of a prior 
bequest - the second, when it is deferred otherwise. Illus- 
trations (b), (c), (d), are examples of gifts deferred by rea- 
son of a prior gift ; Illustration (e) of a gift deferred other- 
wise. • 

u The section, if it stood alone, would absolutely and with- 
out restriction empower a testator to give property to unborn 
persons standing in a^y particular degree of kindred, pro- 
vided those persons come into existence before the gift is to 
take effect in possession. 

“ The gift now in question falls within this rule. It is a 
gift to the unborn children of his three daughters, to take 
effect when those children attain their majority. 

u flections 100 and 101 embody[restrictions upon the power 
coined by s. 99. By s. 100, a gift to an unborn person 
subject to a prior bequest is void, unless it bo an absolute 
gift of the whole gaining interest of , the testator, There 
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is no prior gift in this case, so that this section does not 
apply. 

“ Section 101, which is general in its terms, invalidates any 
bequest, which delays the vesting beyond a life or lives in 
being, and the minority of the donee, who must be living at 
the close of the last life. 

tf This section governs such a case as the present. But its 
requirements are complied with. 

u If, then, these sections are to take effect, it follows that 
the Hindu law, as established in the Tagore case , has been 
materially altered, and that the gift now in question, is 
valid. 

“ The difficulty arises from s. 3 of the Hindu Wills Act. 

The last proviso of that section is as follows ' u Nothing 
herein contained shall authorize any Hindu, Jain, or Sikh, or 
Buddhist to create in property any interest which he could 
not have created before the 1st day of September, 2870.” 

u It was argued that the interest given to the sons of the 
testator's daughters is ah interest created in property, that 
it is one which could not have been created before the Hindu 
Wills Act took effect, and that, therefore, it is still yoid by 
reason of the last proviso.” 

The learned Judge then proceeded to deal with this argu- 
ment, and set it aside, holding that clause 3 might be satis- 
fied by limiting its application to questions as to the subject 
matter of the gift, and to questions as to the estate or interest 
sought to be given, leaving questions as to the capacity of 
the donee to take to be governed by the clauses of the 
Succession Act. K, w 

§ 356b. This case was relied on in a subsequent case (i), conflicting 
before Garth, C. J., and Pontifex , J., where a devise to grand- 
sons of the testator living at his decease was held valid, 
though clauses postponing their possessory enjoyment for 
five years after his death, and directing an accumulation of 
the profits of the estate for a longer period were set aside. 

It wee Hot therefore necessary either to affirm or overrule 
the decision referred to in the preceding paragraph, ^r. 

— » I ■ |l nj I Ml - - ‘ ■ - ■ ■ ■ - | 

(i) Oallynath v. Chmdemath, 8 Cal 878* 
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Justice JPontifex, however, examined the decision at length, 
and expressed his disagreement with it, while carefully 
stating that his views must be considered as merely extra- 
judicial, and as conveying only his own opinion. He pointed 
ont that "the preamble of the Hindu Wills Act 1870 gives 
no intimation that it was expedient to give enlarged powers 
over their estates to Hindu testators. On the contrary it was 
a restrictive rather than an enabling Act. It does not apply 
to Hindus in the Madras and Bombay Presidencies outside 
the Presidency towns, nor to the inhabitants of the North 
West Provinces, or the Panjab. It is scarcely likely, 
therefore, that the Legislature could have intended to make 
any radical alteration in Hindu Law. It is not even called 
“ An act to amend and define the law of Hindu testamen- 
tary 8000688100,” but simply " an act to regulate the Wills 
of Hindus.” .. It seems to me, therefore, that in setting np 
and clothing' each dry bone of the inarticulate bundle con- 
tained in section 2 of the Hindu Wills Act, we must add 
either at the beginning or end of each section introduced 
from the Succession Act the proviso or qualification contained 
in sectipn 3 of the Hindu Wills Act. If placed at the end 
of the exceptions to sections 98 and 99 or at the end of 
sections* 100 and 101, it would certainly, according to 
the Privy Council decision in the Tagore case, make them 
Inoperative so far as Hindus are concerned. But at the 
time the Act was passed, the Legislature was not . instructed 
as to this, for the legal powers of devise among Hindus were 
still in doubt, not having been defined by the final Court 
of appeal.” " Moreover these sections of the Succession Act 
(ss.‘ 98 to 101) haVe in that Act, or were at all events 
intended to have, a seriously restrictive effect, making the 
law in India with respect to Europeans far more stringent 
than theretofore* It would certainly be a most s ingular 
result of Legislation, if that which was originally intended 
to operate as a restriction, should, under the very unsatis- 
factory method of legislation employed in the Hindu Wills 
Ag£ not only operate to create a power new and theretofore 
unknown, but also to-vnbvert what is referred to by their 
; . Lordships of the Privy Couufil, a# a fundamental principle 
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of Hindu Law. It surely could never have been the inten- 
tion of the Legislature to make such a radical change in 
the Law” (ft). , 

§ 856c. In view of such a complete divergence of opinion, 
it is of course impossible to treat the point decided by Mr. 

Justice Wilson, as in any way settled. The importance of 
the questions raised is pretty sure to bring that case, or 
some similar case, before the final Court of Appeal. No 
such difficulty can arise in the case of wills governed by the 
Probate and Administration Act Y of 1881. It contains an Operation of the 
express provision (s. 149) that “ nothing herein contained Admiuia tr ation 
shall validate any testamentary disposition which would AotV of 1881 . 
otherwise have been invalid ; invalidate any such disposition 
which would otherwise have been valid, or deprive any per- 
son of any right of maintenance to which he would other- 
wise have been entitled.” But a question may arise as to 
the persons to whom it is to apply. Act XXI of* 1870 only 
applies to Hindus in the territories subject to the Lieu- 
tenant-Governor of Bengal, and in the towns of Madras and 
Bombay. The Act of 1881 recites that “it is expedient to 
provide for the grant of probate* of wills and letters of 
administration to the estates of deceased persons in cases to 
which the Indian Succession Act does not apply.” • Section 
2 provides that Chapter II to XIII of the Act, both inclu- 
sive, shall apply in the case of every Hindu (1), Muhan?- 
medan, Buddhist, and person exempted under s. 382 of 
the Indian Succession, 1865, dying before, on or after the 
1st day of April 1881, on Which day the Act comes into 
force. Apparently then these chapters apply to Hindus 
who are within the Wills Act of 1870. Curiously enough, 
however, s. 149 is in Chap. XIV. Therefore, in the case of 
a Hindu who came within the operation of the Wills Act of 
1870,. it. would still be a question, whether any particular 
danse of hie will should he judged of according to the 
meaning of e. 8 of that Act, or as coming within the sweep- 
ing provisions of s. 149 of the Act of 1881. 

■ ' ■ * ■ ' & " ■ r v~' 

m Ste, tanrewr, rimilw pro virions in the Transfer of Property Act, IV e« 

Srinies Safest *»**<*», 3 All 85. 
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§ 357. As regards form, the Trill of a Hindu may be oral, 
though, of course, in such a case the strictest proof will be 
required of its terms (m). ‘So, a paper drawn up in accord- 
ance with the instructions of the testator, and assented to 
by him, will be a good will, though not signed (#). And if 
a paper contains' the testamentary wishes of the deceased, 
its form is immaterial. For instance, petitions addressed to 
officials, or answers to official enquiries, have been held to 
amount to 1 a will (o). And a will may be revoked orally, or 
in any other manner by which it might have been made (p). 
Nor are technical words necessary. The single rule of con- 
struction in a Hindu, as in an English, will, is to try and find 
out the meaning of the testator, taking the whole of the 
document together, and to give effect to this meaning. In 
applying this principle, special care must be taken not to 
judge the language used by a Hindu according to the arti- 
ficial rules which have been applied to the language of 
Englishmen, who live under a different system of law, and 
in a different state of society ( q ). A devise in general 
terms, without words of inheritance, or with words imper- 
fectly describing an ©state of inheritance, will pass the 
entire estate of the testator, unless a contrary intention 
appears *from the context (r). On the other hand, stronger 
words, and a more evident intention, would be required to 
pass an absolute estate, where the bequest was to a woman, 
and especially where it would operate to the prejudice of 
the testator’s issue ( 5 ). But although every effort will be 


(w) Beer Pertabv. Mahanzjah Rajender, 12 M. I. A. 2 ; S. O. 9 Suth. (P. 0.) 
16; ante, §336. See now the Hindu Wilis Act, XXI of 1870, which applies to 
Hindus m Bengal, and the towns of Madras and Bombay. w 

(w) Tara Chand v. Robin Chunder , 8 Sufch. 138; Radhdbai v. Ganeth, 
3 Bom i * 

(o) Shumshul y, Shewukram, 2 1. A. 7 ; S. C. 14 B. L. B. 226 s Humwrehad v 
Eheo Dhyal, 8 1. A. 269 ; S. 0. 26 Sufch. 65. 1 uwr P wtMa T ' 

is) Pertab v. Bubhao , 4 1. A. 228 ; S. C. 8 Calr 426. 

. f"™®’'* L ' h y-Denobundo, 6 M.7. A. 650 j S. C. 

'ises&sssisss s 

(0. C. X) 161 1 LalVUhai v. Manlcuvarbcvi, 2 Bom. 468. ^ 

. : (th&er Wittes, X, Tagore y, Tagore, 9 B. L. R. 305 ; S. 0. 18 flntli. 869 1 
BjswSto v. Poomo, 4 Bath. 66 ; Broughton y, Pogm, 12 B. It, B. 74 ; STO. 
19 Both. 181. & 

M J:' QfWh I- A. mi B O S B. L. B. (P. 0.) Wt 6. 0. 12 
k & OJ 47 ; BhmrnM y, Bhmttmm, 2 I. A. 7, 14 ; B. 0. U kl»* B., 
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made to carry out the wishes of the testator, where they are 
ascertainable and legal, the Court cannot make a new will 
for them. Therefore, a* will mftst fail if its terms are so 
vaguely expressed that it is impossible to ascertain what 
are the testator’s objects ( t ). And if the intention of the 
testator is obviously to do something that is illegal, the 
Court will not put a non-natural construction upon his 
language, so as to turn an illegal into a legal arrange- 
ment ( u ). The result, of course, will be an intestacy as to 
so much of the property as has been ineffectually disposed 
of, and the residue will go to the heir-at-law, however posi- 
tive the expression of the testator’s wish may have been 
that he should not take. The estate must go to somebody, 
and there is no one to whom it can go except the heir-at- 
law. As Peacock , C. J., said in the Tagore case, " A mere 
expression in a will that the heir-at-law shall not take any 
part of the testator’s estate is not sufficient to 1 * disinherit 
him, without a valid gift of the estate to some one else. He 
will take by descent, and by his right of inheritance, what- 
ever is not validly disposed of by the will, and given to 
some other person {v).” On the - other hand, it ,is not 
necessary that a will should contain an express declaration 
of a testator’s desire or intention to disinherit his heirs, if 
there is an actual and complete gift to some other person 
capable of taking under it (w). 

A devise which cannot take effect at all is as if it had 
never been made. Consequently the property devised passes 
to the heir. The rule of the English Common law that an 


226; Bhagbutti v. Chowdry , 2 I. A. 256; S. 0. 24 Suth. 168; Prosunno y. 
Tarrucknath , 10 B. L. B. 267 ; S. 0. Sub nomine , Tarucknath v. Prosono, 19 Suth. 
48; Kollany v. Luchmee, 24 Suth. 895 ; Jeewun v. Mt. Sona . 1 N. W. P. 66. 

(t) Sandial r, Maitland, Fulton, 475. See Kumara Asima v. Kumara 
Krishna , 2 B. L. B. (O. C. J.) 38 ; Tagore v. Tagore, 4 B. L. B. (O. 0. J.) 198 ; 
Jarman’s Estate, 8 Oh. D. 584. A a . ,, 

(«) Tagore v. Tagore , 9 B. L. B. 407 ; S. C. 18 Suth. 359. See as to the 
proper interpretation to he put upon wills, where questions of remoteness arise, 
Arwmugamv. Ammi/mmall, 1 Mad. H. 0. 400 ; Bramamayi v. Jages, 8B. I*. K. 
400; Soudaminey v. Jogesh, 2 Cal. 262: Kherodomoney v. Doorgamoney, 4 
Oal. 465. 

„„(») 48. If. B. (O. O. J.) 187s S. O. on appeal 9 B. L. B. 402 Is 8. 0. 181 Birth. 
868} Promotho v. Radhika, UB.L. E. 176; LaHubhai v. Marikmarbat, 2 
Bom. 488. 

(t») PromnMU. Tamiebnath, 10B. L. B. 267 s S. 0. 19 Suth. 48, disapproving 
of Rooploll v, Mohima, ib. 271, note. 
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undisposed of residue vests in the executor beneficially, 
does not apply in case of a Hindu will (®). The same rule 
applies where the devise i£ to an epfcire class, as to some of 
whom it is invalid. The intention is to benefit all, not 
merely to benefit some, and if this intention cannot be car- 
ried out, the bequest fails as to all (y). But where a testa- 
tor leaves a legacy absolutely as regards his estate, but 
restricts the mode of the legatee’s enjoyment to secure cer- 
tain objects for the benefit of the legatee, if the objects fail, 
the absolute gift prevails (s). 

§ 358. As possession under a devise is not necessary to 
its validity, so neither is it necessary that the legatee should 
be capable of assenting to it. Therefore, a bequest in favour 
of an idiot or an infant will be valid. And so it will be in 
any other case, although the legatee would have been in- 
capable of inheriting from some personal disability ( a ). 

■ 1 — — ... 

(*>) Ante, § 865* LaZlubhai v. Manhuvarbai, 2 Bom. 888. 

( 1 /) Pearlts v. Moseley , L. R. 6 app. Ca. 714. 

A dminis&rator. General of Bengal v. Apcar, 3 Cal. 563. 

(a) Kooldebnarain v. Mt. Wooma , Marsh. 867. 



CHAPTER XII. 


RELIGIOUS AND CHARITABLE ENDOWMENTS. 

§ 359. Gifts for religious and charitable purposes were Religious gifts 
naturally favoured by the Brahmans, as they are everywhere ur<? ‘ 
by the priestly class. Sancha lays down the general prin- 
ciple that <r wealth was conferred for the sake of defraying 
sacrifices” (a). Gifts for religious purposes are made by 
Katyayana an exception to the rule that gifts are void when 
made by a man who is afflicted with disease and the like, 
and he says that if the donor dies without giving effect to 
his intention, his son shall be compelled to deliver it (fe). 

This is an exception to the rule that a gift is inyalid without 
delivery of possession. The Bengal pandits state that this 
principle applies even against a son under the Mitakshara 
law, though his assent would be indispensable if the gift 
was for a secular object ; they seem, however, to limit the 
application of the rule to a gift of a small portion of the 
land (c). In Western India grants of this nature have been 
held valid; even when made by a widow, of land which 
descended to her from her husband, and to the prejudice of 
her husband's male heirs ( d ). And so a grant by a man to 
his family priests, to take effect after the life estate of his 
widow, was decided to be*good (e). 

§ 360* The principle that such gifts can be enforced against 
the donor’s heirs, would naturally slide into a practice of 
making them by will (§ 837). It is probable that as Brah- Effected by will, 
manical acuteness favoured family partition as a means of 
multiplying family ceremonies, so it fostered the testamentary 


(“I 3 Bif.' 98*' 8M Mann, it. 32 * , Vyisa, 3 Dig. 189 ; Mit&ksliara, i. 1, §27, 32. 
(c) See futwab, Qopal Chand v. Babu Kumvar, v. 5 S. D. 24 (29) ; Mitftk* 


•hittt i. I, §8. " ~ 

(d> Deosunkur, 

two] { but »ee VmbaBhunker v, 
XnpashoQkul. 2 Bor. 510 1557' 


ripuBhookul, 2 Bor. 510 [557] ; Ramanund v. 

5 ) ^l&tffarAoonioctr, 2 Bor. 314 [345.] 
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power as a mode of directing property to religions uses, at 
a time when the owner was becoming indifferent to its 
secular application. Man; of the wills held valid in the 
Supreme Court of Calcutta have Been remarkable for the 
large amounts they disposed of for religious purposes (/). In 
one case arising out of Ookulehunder Corformah’s will, where 
practically the whole property had been assigned for- the 
use of an idol, the Court declared the* will proved, but 
wholly inoperative, except as regards a legacy to the step- 
mother of the testator ( g ). Sir F. MacNaghten suggests 
that the will might properly have been cancelled, as, upon 
its face, the production of a madman. No reason can he 
offered why such a will should be set aside in Bengal, merely 
because the whole property was devoted to religious objects. 
In the case of Badhdbullubh Tagore v. Qopeemohun Tagore, 
which was decided in Calcutta the very next year (1811), 
the right pf vi Hindu so to apply the whole of his property, 
seems to have been admitted ( h ). 

§ 361. The English law, which forbids bequests for 
superstitious uses, does not apply to grants of this character 
in India, even in the Presidency Towns (i), and such grants 
have been repeatedly enforced by the Privy Counoil (&). 
Nor are they invalid for transgressing against the rule 
which forbids the creation of perpetuities. <f It being 
assumed to be a principle of Hindu law that a gift can be 
made to an idol, which is a caput mortuum, and inoapable 
of alienating, you cannot break in upon that principle by 
engrafting upon it the English law of perpetuities ( l In 
fact both the cases in which the Bengal High Court in 1869 


(g) F. MacN. 830, Appx. 68 
(ft) F. MacN. 885. 

(i) Due Mercee y. Cents, 2 Hyde, 65 ; Andrews v. Joaleim, 2 B. L. A IO C 
3.) 148s /«do ft v. Jvduh’, 6 B. L. B. 438 , Khasdlchani i. MaUd^giri, 12 
Bow* H. 0. 214. 

m BaMowo V. Somgcwa, 1 Sn. 245; 3mm j. Shah Subeeroeddem, 2 
r Sutn. 41, 

, v . - -- J; Ewn*ra Amu v. Emma Krishna, I B. I,. 11. (0. C- 

• * , 1 ... 
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set aside the will as creating secular estates of a perpetual 
nature, contained devises of an equally perpetual nature in 
favour of idols, which were supported (m). But where a 
will, under the form of a* devise for religious purposes, really 
gives the beneficial interest to the devisees, subject merely 
to a trust for the performance of the religious purposes, it 
will be governed by the ordinary Hindu law. Any provi- 
sions for perpetual descent, and for restraining alienation, 
will, therefore, be void. The result will be to set aside the 
will, as regards the descent of the property, leaving the 
heirs-at-law liable to keep up the idols, and defray the pro- 
per expenses of the worship (n). A fortiori will this rule 
apply, where the estate created is in its nature secular, 
though the motive for creating it is religious (o). 

§ 362. As an idol cannot itself hold lands, the practice is 
to vest the lands in a trustee for the religious purpose, or to 
impose upon the holder of the lands a trust tb defray the 
expenses of the worship (p). Sometimes the donor is him* 
self the trustee. Such a trust is, of course, valid, if perfectly 
created, though, being voluntary, the donor cannot be com- 
pelled to carry it out if he has left it imperfect (gj. But 
the effect of the transaction will differ materially, according 
as the property is absolutely given for the religious object, 
or merely burthened with a trust for its support. And there 
will be a further difference where the trust is only an 
apparent, and not a real one, and where it creates no rights 
in any one except the holder of the fund. 

§ 363. The last case arises where the founder applies his 
own property to the creation of a pagoda, or any other reli- 
gious or charitable foundation, keeping the property itself, 
and the control over it, absolutely in his own hands. The 
cbtuii(mnity may he greatly benefited by this arrangement, 
so long as it lasts, but its continuance is entirely at his own 
pleasure. It is like a private^ chapel in a gentleman’s park, 


m aw*. IW, 4 B. L. R. }0. 0. J.) 103. in the*. 0., 9 B. L.R. 877 ; 
3. 0.1$ Sath, 359 * Kr&hnaramam v. An<mda,£ B. L. R. (O. O. J.) 231. 
in) ▼. Badhiha, 14 B. L. R. 175; Phatev. Vamoodw, 8 Bom. 84. 

to) Anaimim V. Naoamueta, 4 Mad. 200. * 

Komda Kmt ?. Bam ffuree, 4 8 D. 196, (247). 

W Sea Leftist, Tmto, p. 61. 
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and the fact that the public have been permitted to resort 
to it, will not prevent its being closed, or pulled down, pro- 
vided there has been no dedication of it to the public. It 
will pass equally unencumbered &> his heirs, or to his 
assignees in insolvency. He may diminish the funds so 
appropriated at pleasure, or absolutely cease to apply them 
to the purpose at all (r). In short, the character of the 
property will remain unchanged, and its application will be 
at his own discretion. 

Another state of things arises where land or other pro- 
perty is held in beneficial ownership, subject merely to a 
trust as to part of the income, for the support of some reli- 
gious endowment. Here again the land descends and is 
alienable, and partible ($), in the ordinary way, the only 
difference being that it passes with the charge upon it (t). 

The remaining case is the one first named, where the 
whole property is devoted, absolutely and in perpetuity, to 
the religious purposes. Here, of course, the trustee has no 
beneficial interest in the property, beyond what he is given 
by the express terms of the trust. He cannot encumber or 
dispose of it for his own "personal benefit, nor can it be taken 
in execution for his personal debt. But he may do any act 
which is necessary or beneficial, in the same manner aud to 
the same degree as would be allowable in the case of the 
manager of an infant heir. He may, within those limits, 
incur debts, mortgage and alien the property, and bind it by 
judgments properly obtained against bim (tt), And he may 


(r) Howard v. Pestonfi, Perry, 0. C. 535 ; Venkatachsllamiah v. F. Ncvrain* 
apah t Mad* Dec. of 1863, 104; S. 0. Mad. Deo. 1854, 100} Chemmantha&ti v. 
Meyene, Mad. Deo. of 1862, 90 ; 2 \V. MacN. 103; Brojosoondery v. Jbuchmee 
Koomwtee, in the P. 0., 15 B. L. R. 176, (note); 8. 0. 20 Sufch. 95 ; Delrooa v. 
Nawab Syud t 15 B, L. R. 167, affirmed in P. C. 3 Ual 334 j Sub nomine, Ashgar 
v. Delroos. 

(s) JScun Qpomar v. Jogender, 4 Cal. 56. 

(t) Mahatab v. Mir dad t 5 S. D. 268 (313), approved by P. 0., 15 B. L. R. p, 178 ; 
sup note ( r) Futtoo y . Bhurrut, 10 Both. 299 s Basoo v. Kimem t 13 Suth. 200 ; 
Sonatun By sack v. Juggutsoondree^ 8 M. I. A. 66. 

(n) Prosunno v, Ghutb , % I. A. 145 ; S. C, 14 JB. L. R. 450 ; Konwur v. Ram- 
mm*r K 4 L A. 52 \ S. 0- 2 Cal. 341 ; Kalm Chwm v, Bmgchee, 15 Bath. 389 ; 
mS^mand T. 12 Bom. H. 0. 214 ; JfawreSo v. Mubomed. 16 

75. In Bombay it baa bean bold that although the rente of a rebgrtous 
On dement may be aiienated,the corpus of the property Is absolutely inalien- 
able i Famyany. 0hinta/ma4'l 5 Bom. 393. This is no doubt tbe general rule, but 
see per gunam, 41. A. p. 62. 
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lease out the property in the usual manner, but he cannot 
create any other than proper derivative tenures and estates 
conformable to usage ; nor can he make a lease, or any other 
arrangement which will feind his successor, unless the neces- 
sity for the transaction is completely established (i>). 

§ 364. The devolution of the trust, upon the death or 
default of each trustee, depends upon the terms upon which 
it was created, or the usage of each particular institution, 
where no express trust-deed exists (tv). Where nothing is 
said in the grant as to the succession, the right of manage- 
ment passes by inheritance to the natural heirs of the donee, 
according to the rule, that a grant without words of limit- 
ation conveys an estate of inheritance (as). The property 
passes with the office, and neither it nor the management is 
divisible among the members of the family (y ) . Where no 
other arrangement or usage exists, the management may be 
held in turns by the several heirs ( 2 ). Sometime* the con- 
stitution of the body vests the management in several, as 
representing different interests, or as a check upon each 
other, and any act which alters such a constitution would be 
invalid (a). Where the head of a religious institution is 
bound to celibacy, it is frequently the usage that he nomi- 
nates his successor by appointment during his own lifetime, 
or by will (6). Sometimes this nomination requires confirm- 


{v) Radhabullabh v. Juggutchunder , 4 S. D. 151 (192) ; Shibessouree v. 
Mcthooranath , 13 M. I. A. 270; EL 0. 13 Bufcli. (P. 0.) 18; Jugqessu/r v. Roodro , 
12 SutL. 299; Tahboonisaa v. Koom-ar, 15 Suth . 228 ; Arruth v. Juggurnath , 
18 Stfth. 439*, Mohunt Bunn v, Khashee, 20 Suth. 471 ; Bumoaree v. Mudden, 
21 Bath. 41. 

Put) Greedharee v. Nundkishore, Marsh. 573; affd., 11 M. I. A. 428; S. 0. 
£*Suth. (P. O.) 25 ; Muttu Ramalinga v. Perianayagum, 1 1. A. 209. See 
various cases collected, l M. Dig. 830. 9 

(as) Chutter Sein’s case, 1 S. D. 180 (239) ; Venkatachellamiah v. P. Naram- 
apah, Mad. Deo. of 1853, 104. See Tagore case, 4B. L. R. (O. C. J.) 182; 
9 B. L. It, <P. 0.) 395 ; S. 0. 18 Suth. 359. i( „ , n 

/ts60* W 261 V * Kumarasami v. Ramalinga, Mad. Dec. 

(») v. Hwrrischunder, % M. Dig. 146. See Anundmoyeey. Roy- 

kantnatk, 8 Suth. 193 ; Rameoondur y. Taruck, 19 Suth. 28 ; Mitta Kunth v. 
Heerumjun, 14 R. L. B. 166; S. 0. 22* Suth. 437. There ia nothing to prevent 
a female being manager. See Moottoo Meenatchy v. Villoo , Mad. Deo. of 1858, 
136 ; Jay Ikb Surmah v. Huro putty, 16 Suth. 282. See Hussain Beebe* y. 
Hu 8*<tfnSh0rif, 4 Mad. H. C. 23 s Punjab Customs, 88 ; unless the actual die- 
charge of spiritual duties is required ; Mujavar v. Hussain, 8 Mad. 98. Special 
custom is necessary, Janokee v. Qopaul, 2 Cal. 865. t 

(a) M4&>h Vurmah v. Ravi Vurmah, 4 1. A. 76 ; S. C. 1 Mad, 235. 

\b) Hoogly v. Kishnwimd, S. D. of 1848, 253 ; Soobramaneya v. Aroomooga, 
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ation by the members of the religious body. Sometimes 
the right of election is vested in them (c). In no case can 
the trustee sell the right ©f management, though coupled 
with the obligation to manage in conformity with the trusts 
annexed thereto (d), nor is the right saleable in execution 
under a decree (e). 

§ 365. Unless the founder has reserved to himself some 
special powers of supervision, removal, or nomination, neither 
he nor his heirs have any greater power in this respect than 
any other person who is interested in the trust (/). And 
such powers, when reserved, must be strictly followed (g). 
But where the succession to the office of trustee has wholly 
failed, it has been held that the right of management reverts 
to the heirs of the founder (A), 

A trust for religious purposes, if once lawfully and com- 
pletely created, is of course irrevocable (i). The beneficial 
ownership* c&nnot, under any circumstances, revert to the 
founder or his family. I£ any failure in the objects of the 
trusts takes place, the only suit which he can bring is to 
have the funds applied to their original purpose, or to one of 
a similar character (fe). • 


Mad. Deo.* of 1858, 33 j Qreedharee v, Nundki8hore t 11 M. I. A, 405 ; S. C. 
8 Suth. (P. C.) 25. 

(c) Mohunt Gopal v. Kerparam, S. D. of 1860, 260 j Narain v. BriTidabun, 
2 S. D. 151 (192); Gossain v. Bisseesur, 19 Suth. 216 ; Madho v. Xdroto, 
1 AU. 539. 

(d) Rajah Vurmah v. Ravi Vurmah , 4 1. A. 76; S. C. 1 Mad. 285, over-ruling 
Ragunaaa v. Chinnappa, 4 Mad. Rev. Reg. ?09. 


|e) Durga v. Chanctial, 4 All. 81. 


w „ Teertaruppa v. Soonderajien, Mad. Dec. of 1851, 57 ; Lutchmee y. Hook* 
inanee, Mad. Deo. of 1857, 152. 

(g) Advocate-General v. Fatima. 9 Bom. H. C. 19. 

(ft) Jai Bans* v. Chattar , 5. B. L. R. 181 ; S. 0. 13 Suth. 896 $ Sub nomine , 
Fed Koonwar v. Chuttur : but see Act XX of 1863, (Native Religious Endow- 
ments), Fhate v. JDamodar. 3 Bom. 84 ; Hon Dasi v. Secy, of State, 6 Cel. 828. 

(i) Juggutmohim v. Solcheemoney, 14 M. 1, A. 289 ; S. 0* XO B. L. % 19 ; 
8. 0. 17. Suth. 41 ; Punjdb Customs. 92. 

(Is) Mohesh Chwnder v. Koylash , 11 Suth. 443; Reatut v. Abbott, 19 Suth. 
182 ; Hem Narain v. Ramoon, 23 Suth. 76 ; Atty.-Gen, y, Brodie, 4 M- 1. A. 
199; Mayor qf Lyons y. Adv.-Gen. qf Bengal f 3 I. A. 82 5 8 , G. 26 Suth. 1. 
009 Act XX of 1863, Panchcowrie v. Chvmeooml, 3 Cal* 563. Brtfembm y. 
mptML 6 Cal. 700 ; see as to suits by devotees or others interested In Reli- 
gidas trust; Radhahai v.CWmtw^. 8 Bom. 27 ; Bbadphale y* QuraO, 6 Bom. 
122. '*Am to suits by at with tkjiWoa of the Advmmk^toeraL see Civil. 
B^Code X of 1877, 0 . 339, Xttfaf 1882, a. 339. As to salts for the removal 
of the trustee on the grouud of improper conduct, see Mohun t, LvUhmm t 

ewTu. * 1 



CHAPTER XIII. 

BENAMI TRANSACTIONS. 

§ 366. Thkbe probably is no country in the world except Origin of 
India, where it would be necessary to write a chapter tc On 
the practice of putting property into a false name.” Yet this 
is the literal explanation of a Benami transaction, and such 
transactions are so common as to have given rise to a very 
considerable body of decisions. Sir Gqgrge Campbell says 
of the Benami system, “ The most respectable man feels 
that if he has not need to cheat any one at present, he may 
some day have occasion to do so, and it is the custom of the 
country. So he puts his estate in the name of his wife's 
grandmother, under a secret trust. If he is pressed by 
creditors or by opposing suitors, it.is not his. If his wife's 
grandmother plays him false, he brings a suit to declare the 
trust (a)." In many cases, however, the object of paasking 
the real ownership was not to prepare the means of future 
fraud, but to avoid personal annoyance and oppression by 
providing an ostensible owner who might appear in Court, 
and before the Government officials, to represent the estate. 

In some instances the practice can only be accounted for by 
that mysterious desire which exists in the native mind, to 
make every transaction seem different from what it really 
is* Whatever be the origin of it, the custom of vesting 
property in a fictitious owner, known as the Benamidar, has 
been long since recognised by the Courts of India, and by 
the Privy Council. Even the familiar principle that a tenant 
cannot dispute his landlord' s*title has been made to yield to 
its influence. A tenant, when sued for rent due to his lessor, 
has been allowed . to prove that the person from whom. 


(a) System* of Land Tenure, 181. 
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nominally, he accepted a lease, was only a Benamidar for a 
third person, to whom the rent was really due (6). And 
conversely, where a landlord had accepted rent continuously 
from persons in whose name a lease had been taken for the 
benefit of their husbands, when the Benamidars were unable 
to pay, he was allowed to sue the persons really interested 
in the lease (c). 

§ 367. Of course, the law of Benami is in no sense a branch 
of Hindu law. It is merely a deduction from the well-known 
principle of equity, that where there is a purchase by A. in 
the name of B., there is a resulting trust of the whole to A. ; 
and where there is a voluntary conveyance by A. to B., and 
no trust is declared, or only a trust as to part, that there is 
a similar resulting trust in favour of the grantor as to the 
whole, or as to thefresidue, as tbe case may be, unless it can 
be made out, that an actual gift was intended (d). In the 
English GouVts an exception is made to this rule, where the 
person in whose name the conveyance is taken or made is a 
child of the real owner ; when tbe transaction is presumed 
to have been made by way of advancement to him. But 
this exception has not been admitted m India. There the 
rule is well established, that in all cases of asserted Benami 
the true criterion is to ascertain from whose funds the pur- 
chase-money proceeded. Whether the nominal owner be a 
child or a stranger, a purchase made with the money of 
another is prima facie assumed to be made for the benefit of 
that other (e). It has been suggested, that where a con- 
veyance was taken by a Hindu in the name of a daughter, 
the probability that it was intended as an advancement 
would be much stronger than if it were taken in the name 
of a son ; “ for in a Hindu joint-family the son’s holdings 
would always remain part of the common stock, whereas the 
daughters would, on their marriage, necessarily be sepa- 
rated” (/}. But the existence of any distinction of this 


' (b) XhntelU v. Ke&arnaJth, 7 B. L. R. 720 ; S. 0. 16 Suth. 186. 
(e) Mmth v. Gndadhur, 18 Built. 132. 
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sort was denied in a much later ^ase by Mr. Justice Mitter. 

He said, u So far as the ordinary and usual course of things 
is concerned, the practice of making benami purchases in 
the names of female members of joint undivided Hindp 
families is just as much rife in this country, as that of 
making such purchases in the names of male members” (g). 

Of course, the assertion that a transaction is not really Strict proof, 
what it professes to be, is one that will be regarded by the 
Courts with great suspicion, and must be strictly, made out 
by evidence (A). But when the origin of the purchase- 
money is once made out, the subsequent acts done in the 
name of the nominal owner will be explained by reference 
to the real nature of the transaction. The same motive 
which dictated an ostensible ownership, would naturally 
dictate an apparent course of dealing in accordance with 
such ownership (<). t 

§ 368 . Where a transaction is once made out to be Benami, Effectjiven to 
the Courts of India, which are bound to decide according to reaI tltle * 
equity and good conscience, will deal with it in the same 
maimer as it would be treated by an English Court of Equity 
(&), The principle is that effect will be given to the real and 
not to the nominal title, unless the result of doing so would 
be to violate the provisions of a statute, or to work, a fraud 
upon innocent persons. For instance, the real may sue tho 
ostensible owner to establish his title, or to recover posses- 
sion ( l ) i and conversely, if the benamidar attempts to enforce 
his apparent title against* the beneficial owner, the latter 
may establish the real nature of the transaction by way of 
defence (m). Similarly, creditors who are enforcing their 
claims against the property of the neal owner, will have 
exactly the same rights against his property held benami 


(q) Chwnder Nath v. Kristo, 15 Sutb. 857. 

(ft) Sreemanch'under v. Qopatdchunder, 11 M. I. A. 28; S. C, 7 Suth. (P, C.) 
10 1 Arfmut v. ffurdwaree.18 M. I*A. 895j S. 0. 14 Sutb. (P. 0.) 14; Faez 
Buksh x* Fuketeroodmn, 14 M. I. A. 834 ; S. C. 9 B. L. R. 456. Oral evidence 
is eutifofeiA, Palaniyapva v. Arwnugam, 2 Mad. H. 0. 26; Taramonee v. 
mbnath. 6 Sufch. 191. _ m _ 

(Q , Beioe# Nyamu^ v. Fuel Rossein, S. D. of 1859, 139 ; Xohee y. Dmdyal, 

21 Rntt, 

54. 

L A. 118. 

in tbe P. O., 12 B. L. ft, 483. 

62 
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as if it were in his real name (n) ; and conversely, if they 
seize this estate in execution of a decree against the bena* 
midar, the real owner will be entitled to set aside the 
execution (o). On the other hand, (here are various statutes 
which provide that in sales under a decree of Court, or for 
arrears of revenue, the certified purchaser shall be con- 
clusively deemed to bf the real purchaser, and shall not be 
liable to be ousted on the ground that his purchase was 
really made on behalf of another (p). Such acts, of course, 
bar the equitable jurisdiction of the Courts, but they will be 
strictly construed. Therefore if the real owner is actually 
and honestly in possession, and the benamidar attempts to 
oust him by virtue of his nominal title, the statute will not 
prevent the Courts from recognizing the unreal character 
of his claim ( q ). And a purchase made by the manager of 
a Hindu family in his own name, as is usual, would not be 
considered a& coming within the meaning of such statutes (r). 

§ 369. Even independently of statute, the Courts will 
not enforce the rights of a real owner where they would 
operate to defraud innocent persons. One familiar instance 
occurs, t where the benamidar has sold or mortgaged the 
property of which he is the ostensible owner, for value, to 
persons* who had no knowledge that he was not the real 
owner. “ If property is purchased in the name of a benamidar, 
and all the indicia of ownership are placed in his hands, 
the true owner can only get rid of the effect of an alienation 
by the benamidar, by showing tliat it was made without 
his own acquiescence, and that the purchaser took with 
notice of that fact” (s). But, of course, notice of the trust 


(n) Musadee v- Meerza, 6M.I, A, 27$ Hemanginee v. Jogendro t 12$uih. 236 j 
Gopt v. Markande, 3 Bom. 80. * . . 

fo) Tara Soonduree v* Oojul, 14 Suth. 111. 

to) See Act VIII of 1859, b. 260 (Old Civil Procedure Code)* X of 1877, 
s. 317 (Hitto) j Act XIV of 1883, a* 317 (New Civil Procedure Code)j Act I of 
1845, e. 21 (Bengal— Revenue Sale) j Act XI of 1859, a. 86 (Bengal^Zemind&ry 


Revei 


v.Lall* Buhooree, 14 M. L A, 496 s S. C. 18 Sail*. 1 BtjLokheo 
,21. A. 154. 

Tundun v, Pokh Nnrain, 5 B. U R. 546 : S, G. 13 Suth. 347 ; Bodh 
ft. Gurmh> in P« C- 12 ». h. % 817 s & C. 19 Sn*h. 368. 

Per thear ± J., BkuguHtot v* l tpimn, 10 Suth. 1S& \ See numerous cases, 
haldoss v. Bindop, Mwah. 298 j Obhoy v, Panchwm, '<h, # 564 ) Kally Dots 
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may be implied as well as express, and if a man deals with 
another who is not in possession, or who is unable to produce 
the proper documents of title, these facts may amount to 
notice which will make *his transaction be subject to the 
real state of the title of the person with whom he deals ( t ). 
In such cases there is no deliberate intention on the part of 
the real owner to commit a fraud upon any one. But if he 
deliberately places all the means of committing a fraud in 
the hands of his benamidar, Equity will not allow him to 
assert his title to the detriment of a person who has actually 
been defrauded* 

§ 370* A still stronger case is that in which property has 
been placed in a false name, for the express purpose of 
shielding it from creditors. As against them, of course, the 
transaction is wholly invalid (§ 368). But a very common 
form of proceeding is for the real owner to sue the benami- 
dar, or to resist an action by the benamidar, alleging, or the 
evidence making out, that the sale was a merely colourable 
one, made for the express purpose of defrauding creditors. 
In other words, the party admits that he has apparently 
transferred his property to anotbpr to effect a fraud, but 
asks to have his act undone, now that the object! of the 
fraud is carried out. The rule was for some time consider- 
ed to be, that where this state of things was made out, the 
Court would invariably refuse relief, and would leave the 


parties to the consequences of their own misconduct ; dis- 
missing the plaint, when* the suit was brought by the real 
owner to get back possession of his property (w), and refus- 
ing to listen to the defence, when he set it up in opposition 
to the person whom he had invested ^ith the legal title (v). 


v. Cfabind, ib.. 569 ; Bennie v. Qunganwrain , 3 Suth. 10 j Nundunv. Tayler, 5 
Suth. 87 j Brojonath v. Koylash , 9 Suth. 593 j Nidhee v- Btsso, 24 Suth. 79. 

^ (J Hakeem v. Beejoy, 22 Suth. 8; Mancharji v. Kongseoo , 6 Bora. H. 0. (O. 

C '(ul Bamindur v. Roopnarain.Z S. D. 118 (149) ; Boushun v. Collector of My- 
mensingh^&D. of 1846, 120 ; irimho v.* Ram Dolub *, ». D. of 1848, 270 1 ; &ag- 
naraini. Jugunnath ; S. D. of 1851, 779, j Koonjee v. Jankee, S. D. of 1852, 888 j 
Bh&mmm V. JF W», S. D. of 1853, 639 ; Ramsoondfr v. Anundnath, S. D. of 
1850, Bunker v. Kali, Suth. for 1864, 265 ; Aloksoondry v. Horo. • 

Sath. 287; &e*hv,b v. Vyasmonee, 7 Suth. 118 $ per curiam, Azimutv.Hurd* 
Wto'teJw 0.14 Sixth. (P. C-) 14; Sukhtmam v- Mahmdra* 

*«&« & B. (P. 0.) 28. 29; S. 0. 18 Suth. (P. 0.) 14. ' 

(v) Tredocbun, D. of \ Ram Ml e* 

of 1830, L 436; per curiam, Ramanurga v. Mahasmdur, 12 B, L, B. (P* 0.) 488. 
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And persons who take under the real owner, whether as 
heirs or as purchasers, were treated in exactly the same 
manner as he was (w). On. the other hand, a contrary doc- 
trine was laid down in more recent cases. In the first of 
these the plaintiff claimed registration of title as vendee of 
certain parties, whom the defendant asserted to have been 
merely benamidars former, she being actually in possession. 
The sale by the benamidars was found to be without consider- 
ation. It appeared, however, that in a former suit, to 
which the defendant and the benamidars were all parties, 
she had maintained that the latter were the real owners. It 
was also found that the property had been placed in the 
name of the benamidars by the defendant’s late husband 
for the purpose of defrauding his creditors. On these two 
grounds the Judge held that the defendant could not now 
rely on the real state of the title. The High Court of Ben- 
gal reversed *his judgment on both points. On the latter 
point, Couch, C. J., said: “In many of these cases, the 
object of a benami transaction is to obtain what may be 
called a shield against a creditor; but notwithstanding this 
the parties are not precluded from showing that it was not 
intended that the property should pass by the instalment 
creating the benami, and that in truth it still remained in 
the person who professed to part with it.” He then refer- 
red to English decisions, and proceeded, “Although, no 
doubt, it is improper that transactions of this kind should 
be entered into for the purpose of* defeating creditors, yet 
the real nature of the transaction is what is to be'discover- 
ed, the real rights of the parties. If the Courts were to hold 
that persons were concluded under such circumstances, they 
would be assisting in a fraud, for they would be giving the 
estate to a person when it was never intended that he should 
have it” (#)* 

§871. Possibly the real rule is something intermediate 


, v. Turwnonee, S Sufeh 92 \ Purikfmt ?. Badha Kiehen, 231 | 

rDf i y. Doytti Kris to, 13 Sut®* 817* 

*rmmutty Mia v. Binwte, 81 Butib. 488, followed Qvpecnath v, Jodoo, 
SSBaffe 48 J Bykmt v. QoUc'iiak, UBath.Ml. Sea.too, R»*3' Uohm v. Bm 

NmiwM S.U Ml («S) f T*. 1 
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between that which was laid down broadly in this last Case, 
and in those which it appears to over-rule. Where a trans- 
action is once made out to be a*mere benami, it is evident 
that the benamidar absolutely disappears from the title* 

His name is simply an alias for that of the person benefici- 
ally interested. The fact that A. has assumed the name of 
B. in order to cheat X., can be no reason whatever why a Has fraud gone 
Court should assist or permit B. to cheat A. But if A. re- tUm. nd W<Hm " 
quires the help of the Court to get the estate back into his 
own possession, or to get the title into his own name, it may 
be very material to consider whether A. has actually cheated 
X. or not. If he has done so by means of his alias , then it 
has ceased to be a mere mask, and has become a reality. . 

It may be very proper for a Court to say that it will not 
allow him to resume the individuality, which he has once 
cast off in order to defraud others. If, howevef, he has not 
defrauded any one, there can be no reason why the Court 
should punish his intention by giving his estate away to B., 
whose roguery is even more complicated than his own. This 
appears to be the principle of the English decisions. For 
instance, persons have been allowed to recover property 
which they had assigned away in order to confer a parlia- 
mentary qualification upon a friend, who never sat it\ parlia- 
ment j or in order to avoid serving in the office of a sheriff, 
where they ultimately paid the fine, instead of pleading that 
they had no property in the country ; or where they had 
intended to defraud creditors, who in fact were never 
injured (y)*; or in order to avoid the effects of a conviction 
for a felony, which the grantor supposed he had committed, 
but which in fact he had not, and could not have com- 
mitted {»). But where the fraudulent or illegal purpose 
has actually been effected by means of the colourable grant, 
then the applies, €t In pari delicto potior est conditio 

possidentis” The Court will help neither party. “ Let the 


(yJJBfabhv. lllagrave, Amb. 864; CcUington v. Fletcher t 2 Atk. 150 ;Plata- 
jw me* pi Coop. 250; Young v. Peachey, 2 Atk. 264 s Synmj. Bughes, 
B. 9 Eq 476 ; per Juord Vfesibury, Tsnnent v. Tennent , L. It. 2 Sc. & 9; 

^t^ Mutchsr. 2 Jae. & W. 565. 

W DM# v, Utiy, 85 Bear. 208 1 Manning v, Gill, L..E, 13 Eq, 485 
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©state lie where it falls” (a). But it was suggested by Lord 
Eldon that perhaps this rule would not be enforced in case 
of one who claimed under* the settlor, but was himself not 
a party to the illegality or fraud (6). * And in order to. enable 
the grantee to retain the property, he must expressly set up 
the illegality of the object, and admit that he is holding 
for a different purpose from that for which he took the 
property (c). 

§ 372. Even before the recent decisions, it was held in 
Bengal that there was nothing to prevent a man enforcing 
his rights against a benamidar, where he had made a new 
purchase, taking the conveyance in the name of a stranger, 
even though he had done so for the purpose of preventing 
the property from being seized by creditors. The Court, after 
referring to the cases already cited, said, u In this case the 
plaintiff doe$ not seek to render void an act done by him in 
fraud, or, in 'other words, to be relieved from the effect of 
bis own fraudulent act. He simply sues to have a legal act 
enforced, an act legal in itself, though in the present instance 
done with a motive of keeping the property out of the reach 
of his creditors” ( d ). It may also be well to remember that 
the rules which govern benami transactions have no appli- 
cation to the case of gifts made in contemplation of insol- 
vency, and with the intention of defrauding creditors (a). 
Nor to cases in which property has been sold or handed over 
to one creditor, in order to defeat an expected execution by 
another creditor (/). If the transfer is really intended to 
operate, and is not colourable, it is not a benami transaction. 
Whether it is valid or not, depends upon other considerations. 

§373. Decrees arfe conclusive between the parties both 
as to the rights declared, and as to the character in which 


(a) Duke of Bedford v. Coke, 2 Ves. Sen. 116 ; Muckleston v. Brown, 6 Ves. 
SSj Chaplin V. GkapUn, S P. W. 283 ; Brackenbury v. Brackenbury. 2 Iso. & 
W. 821 i Doe v. M aborts, 2 B. & Aid. 867 i Lowin, 98 ; Story, Eq. Jur, § 298. 
Thif t jp*du*s to be the effect of the Indian Trusts Act, II of 1882, s. 84. 

. of 18%&48, 648. 

J See Onanabhai y. Srtn&vasa, 4 Mad. S. 0. 84. 

J) SanfammM v. Kam&yya, 8 Mad. H* 0. 281: tyultm y. Jfamalinga, 
jfad. H. 0. 868 ; TUhhcharA y. Jitamal, 10 Bona, H. C. 206 
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they sub. It is allowable for a third person, who was not 
on the record, to come in and show that a suit was really 
carried on for his benefit (g). So, it is allowable for a person 
who is on the record, to show that a suit was carried on 
really against a person who was not a party to it. But 
where judgment is given in an apparently hostile suit, it is 
not allowable for either party to come in and assert that the 
fight was all a sham, and for the defendant on the record to 
show, that so far from being really a defendant he was the 
plaintiff, and that so far from judgment having been re- 
covered against him, he had really recovered judgment ( h ). 
Hence as a general rule it is desirable, if not necessary, that 
the benamidar should be a party to all suits which affect 
the property of which he is the nominal owner. But this is 
not necessary when there is no dispute as to his title being 

only apparent (i). » 

» 

(g) Packman v. Patniram , 1 All. 510. 

\h) Jihowabul v. JRajendro, 13 Suth. 157. 

(i) Kurreemonissa v. Mohabut , S. D. of 1851, 356. 
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Persons who are 
entitled. 


• MAINTENANCE!. 

§ 374. The importance and extent of the right of main- 
tenance necessarily arises from tbe theory of ant undivided 
family. Originally, no doubt, no individual member of the 
family had a right to anything but maintenance. This is still 
the law of Malabar (§ 217), and the case is much the same 
in an ordinary Hindu family under Mitakshara law prior to 
partition {§ 264). The head of the undivided family is bound 
to maintain its members, their wives and their children ; 
to perform their ceremonies, and to defray the expenses of 
their marriages (a). In other words, those who would be 
entitled to share in the bulk of the property, are entitled to 
have all their necessary expenses paid out of its income. 
But the right of maintenance goes farther than this. Those 
who would be sharers, but for some personal disqualifica- 
tion, are also similarly entitled for themselves and their sons, 
for their wives, if chaste, and for their daughters. As for 
instance, those who from some mental or bodily defect are 
unable to inherit (6) ; illegitimate sons, when not entitled as 
heirs, even though the connection from which they sprung 
may have been adulterous (c) ; persons taken in adoption, 
whose adoption has proved invalid, or who have been de- 


(«) Mann, ix. § 108 $ Narada, xiii. § S6— 28, 33. This right is not founded on 
contract j and, therefore, a suit for maintenance, where there ia no special con- 
tract, is not cognisable by a Small Cause Court. SidUngapa v. Sidava , 2 Bom. 
m \ Apm v. &mgdbi t ib. 632. 

(6) Mitakshara, ii. 10 ; Daya Bhaga, v. § 10, 11 j D. K. B. iii. § 7—17 ; V. 
May.^ U.Sl-0; W.AB*34S. 

; (A Mitakahara. i. 12. §8$ MuUusamy v. Venkatasubha, {Fetteyapoomm 
Salary) g Mad. H. 0. 203; etfwned 12 M. I. JL 203; A C. 2Bfl», B. 


W. C.) 13; 8, C. 11 Suth.{P. 
,13; AC : 4B^,(P. i C.) ~ 


6 ; Ohuoturya v. Sahub Purhvlad. 7 M. I. A, 
Bahi v. (kvind* l Bom. W; Viraramu&hi v, 
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prived of their full rights by the subsequent birth of a 
legitimate son (<2). Whether the same privilege extended 
to outcasts and their offspring,* is a point upon which the 
authorities differ (e). Since Act XXI of 1850 (Freedom 
of Eeligion) it has ceased to be a point of any practical 
importance^ Concubines also are entitled to be main- 
tained, even though the connection with them is an adulter- 
ous one (/). But this liability only exists where the con- 
nection was of a permanent nature, analogous .to that of 
the female slaves who in former times wore recognized 
members of a man's family (g)- A fortiori the widows of 
the members of the family are so entitled, provided they 
are chaste, and so long as they lead a virtuous life ( h ) ; 
and the parents, including the step-mother, and mother-in- 
law (i)- The sister, or step-sister, is entitled to main- 
tenance until her marriage, and to have her marriage 
expenses defrayed. After marriage, her maintenance is a 
charge upon her husband's family ; but, if they are unable 
to support her, she must be provided for by the family of 
her father (ft). 

Misbehaviour, or ex-communication from caste on the 


(A) Mitaksh&ra, i. 11, § 26; Datta Chandrika, i. § 15- See ante, § 168-165. 
(«) Mitakshara, il. 10, & 1 ; Daya Bhaga, v. § 11, 12 j D. K, S. iii. .§ 14—16; 
V. May., iv. 11, § 10. 

{/) Mitaksh&ra, il 1, § 28 ; Daya Bhaga, xi. 1, § 48 j V. May., iv. 8, 5 5 ; 
1 Stra. H. L. 174; 3 W. MacN. 119 ; W. & B. 149 ; Khemkor v. Umiashanfcar , 
TO 3ow. H. O. 881 ; Vrandavandad v. Yamuna/ 12 Bom. H. 0. 229. 


,0 Bom. 1 

(g) Sikkiv. Vencatasamy, 8 Mad. H. 0. 144 

lb) “l ^ ^ — 11 1 A ^ ^ 2 “ 


w 1 Let them allow a maintenance to his women for life, provided these 
preserve unsullied the bed of their lords. But if they behave otherwise, the 
brethren may resume that allowance” (Narada, xiti. § 26). This text is said by 
Jimnta Vahanato apply to women actually espoused who have not the rank or 
wives, but another passage of Narada (cited Smriti Chandrika, xi. 1, § 34) is 
open to no enph obj eojtion “ Whichever wife ( paint) becomes a widow ana 
oontiuaes virtuous, she is entitled to be provided with food and raiment. See, 
too. eawitt Ohttnddk*. xLl§47; 2W. MaoN. 112; Muttmmalv.Kamaithy, 

But bUwWWV. IPmawwqWwit, X Bom. 569, whore 

Quept u uo bas taty did not deprive a widow of a mere starving maintenance 

;*V * ® * ®» 92 i p 01 " No t? n 2?' 1 JL-’ ]P ietrammi v - 

Km chi t u fCh, * B. £TSl (A. O. JJ 16 J S. 0. 10 Suth. (F. B.) 98; OofwpiWMwaJ i». 

M»4. Deo. of 1868, 288. Per curiam, Sovttniat n. tmmbm, 

3 WM2 WVKeoN. 118 ; W. A B. 93. 
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ground of misbehaviour, does not of itself disentitle the 
offender to maintenance (Z). 

How enforced. § 375. There is some difference of opinion as to whether 
the right of maintenance is an absolute obligation, which 
attaches itself upon certain persons by virtue of their rela- 
tionship to the destitute individual, or whether it is merely 
a claim upon the property of those who hold it, by virtue of 
their possession of the property. It is stated in a text 
ascribed to Manu, that “ A mother and a father in their old 
age, a virtuous wife, and an infant son, must be maintained, 
even though doing an hundred times that which ought 

Nature ana not to be done” (m). So the Mitakshara lays down that 

eartent °f obiig*. u there may be no property but what has been self- 

acquired, the only persons whose maintenance out of such 
property is imperative are aged parents, wife, and minor 
children” (ri)< The Smriti Chandrika also expressly states 
that the obligation to maintaiu widows is dependent on 
taking the property of the deceased (o). This rule is 
followed in Madras, where suits for maintenance have been 
dismissed when brought by a widow against her brothers- 
in-law, who held no ancestral property, or where the only 
property out of which maintenance could be given was a 
salary ( j?). So, it has been held in Bengal that the widow 
of a separated brother is not entitled to be maintained by 
the family of her father-in-law, and the same opinion was 
given by the Bombay High Court, in a case where a desert- 
ed wife claimed maintenance from her husband's brothers. 
Their liability was stated to depend upon their baving in 
their hands any of her husband's property (g). The point 


(7) Putmvitil Seyan v. Putanvitil Ragavan t 4 Mad. 171 { JR. v. Marimuttu, 
ibid. 243. 

(m) 3 Dig. 40 6. The last clause is cited in another chapter as meaning that 
these relations must be maintained even by crime. See pet curiam, Samtribai 
v. hmirtiibaiy 2 Bom. 597* 

(n) Mitakshara on Subtraction of Gift, cited Stra. Man. $ 209. 

(o) Smriti Chandrika, ad. 1, $ 34. “ In order to maintain the widow, the 
elder brother or any of the others above mentioned must have taken the pro- 
perty of the deceased ; the duty of maintaining the widow being dependent on 
taking' the property*” 

c »i Vudda v. VmJcummaK Mad. Dec. of 1358, 225 $ Gomaraewumy v. 
Mmwmml, Mad. Dec. of 1359, 5; VWabadracKari v. Kuppommal, ib ; 26 5 $ 
Btdfanavarapu v. V$nkanma t it. 272. i 

(qy Xumvumoney v. Podhmta^n t 2 W. MacN, U9 1 ftvntakai v* TrimbaM t 
9Bom,H;«C.23ir, 
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was so decided in the original Court, but left undecided by 
the Madras High Court in a later case, where a widow 
claimed maintenance in the family of her father-in-law (r\ 

In . a recent case under the Mitakshara law in Bengal, 

Kemp , J., said, “ The question to be decided is, whether 
the father and son were joint in estate, and whether any 
joint estate was left which was burthened with the pay- 
ment of proper maintenance to the plaintiff, the defendant’s 
daughter-in-law” (#). The question was recently examined 
with great fulness and care by the Courts of the North 
West Provinces and of Bengal. In the former the widow 
of a deceased member of a joint family claimed mainten- 
ance from her father-in-law and brothers-in-law. There was Widow of 
admittedly joint ancestral property, but it was contended parcener 00 ' 
that the widow could only be maintained out of her husband’s 
property, and that he left none, his interest in it passing to 
his coparceners. The Court affirmed her claim. They 
rested it on the ground that the share which her husband 
had in the property had passed to the defendants, that she 
could not be in a worse position than jfhe wife of a disqualified 
heir, who would be admittedly entitled to maintenance ; that 
she might be looked upon as one who, though interested in 
the property, was disqualified from inheriting it by sex ; and 
that where her husband had an interest in property, out of 
which she would be maintained during his life, the obligation 
to maintain her out of that property continued after his death, 
whether it passed by inheritance or by survivorship (<). 

It will be* observed that it was assumed that there would 
have been no such obligation if there had been no joint 
property, or if it had not passed iyto the hands of the 
defendants, and the judgments relied much on the passage 
in the Smriti Chandrika (xi. 1, § 34), in which this rule is 
laid down. 

§ 376. The Bengal decision was given on appeal from a 
judgment of a Full Befich under the following circum- allowance* 


(r) Visalatchy y. Annatamy, 6 Mad. H. 0. 150. 
(*) Memo, Jtoopree v. Ajoodhya, 24 Suth. 4/4. 
(0 Kmr v. Ganga, % N. W. P. 261. 
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stances (u ) : The plaintiff was the widow of the defendant’s 
son. There was no joint family property, and the eon left 
no property of his own. The only property possessed by 
the father-in-law was a monthly pension. After her hus- 
band's death, the widow went to reside in her own father’s 
house. The suit was brought by her to have a fixed money 
payment made to her. It was admitted that the defendant 
was willing to support her in his own house, and that she 
had not been driven from his house by any ill-treatment. It 
was held by eleven out of thirteen Judges (dies, Loch and 
Kemp, JJ.) that her claim could not be supported. For the 
purposes of this ruling, however, it was not necessary to 
decide whether the father-in-law was under an obligation to 
give his daughter-in-law lodging, food and raiment. It was 
only necessary to decide that where she practically refused to 
accept these, she was not entitled to a fixed monthly allow- 
ance. It was admitted by all the Judges that where a per- 
son took property, either by inheritance or survivorship, he 
would be legally bound to maintain those whose maintenance 
was a charge upon it in the hands of the last holder. But 
where there was no such, property, Peacock, C. J., Macpher- 
son, Bayley, Glover, JJ., were of opinion that there was no 
legal obligation whatever to maintain the daughter at law, 
and that the precepts which seemed to enjoin upon relations 
the duty of maintaining the widows of deceased members 
were of merely moral obligation. On the other hand, 

. several of the other Judges stated that they offered no opinion 
as to the right of a dependent widow to receive necessary 
subsistence in the house of the head of the family. If he 
allowed her to continue in his house as a member of the 
family, and if she were an infant, or otherwise unable to 
maintain herself, it was intimated by Norman, J*, that such a 
state of things would carry with it a legal obligation on the 
part of the latbeHn-law, who had taken upon himself the 
care of her person, and the charge of entertaining her as a 
inem|>er of his family, and on whose protection she was 


4 ■ ’ ^ .... 

Xtwbrammi v. S B. J* B, (A. 0. £>15 ; 0. It (J\ JM 

JtamcQQtnar ?. Icfomoyi, 6 Cal, 8& 

’ ‘ ’ ‘ 1 " ’ ■ ■ £ ' 1 
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dependent* io provide her with food and the actual neces- 
saries of lifa But the Civil Courts would have no juris* 
diction to interfere with his discretion in determining the 
manner in which this obligation should be discharged («). 

§ 877. In Bombay, it was formerly laid down that where Bombay, 
a widow of one of the near members of the family, such as 
a father, son, or brother, is actually destitute, Bhe has a 
legal right to be maintained by tbe other members, even 
though they were separated from her late husband, and 
possess no assets upon which he or she ever had a claim (to). 

These cases were, however, examined and over-ruled in a 
later decision, in which a widow, who was living apart from 
her husband’s family, sued his paternal ancle, the nearest 
surviving male relation of her husband, for a money allow- 
ance as maintenance. Tbe court, after an exhaustive review 
of the whole law upon the subject, held that tjie suit most 
fail for two reasons, either of which would be* fatal to her 
claim ; first, that the defendant was separated in estate 
from the plaintiff’s husband at the time of his death ; and 
secondly , that at the institution of the suit there was not in 
the possession, or subject to tbe disposition, of the defendant, 
any ancestral estate, or estate of the' plaintiff’s husband, or 
of his father («). 

§ 878. The obligation to maintain a son appears to be Bights of son. 
limited to the cases of his being an infant (y), in which case 
the law of every nation imposes an obligation upon the 
parent to maintain him, of of his being a co-sharer in the 
property of which his father is the manager. The mere 
relationship of father and son imposes no such obligation, 
where tbe son has reached an age at which he can support 
himself. Whether the oase might be different if a perma- 
nent incapacity to support himself were made out is not 
dear. A temporary incapacity would certainly entail no 


lv) SB. L. B. (A. 0. J.)p.48; S. 0. 10 Suth. (F. B.) p. 95. 
m Jaw V. lAikmttdastU Bom. H. 0. 13; Chandrabhagabax v. Kashwrth, 
> mm M. t Timmappa t. Parrywshriamma, 5 Bom. H. 0. (A. 0, J.) li; 
Udaram *. fonJ:ooM| 10 Bom. H. 0. 480. 4 .. _ , , - * 

(#} dcttrifrifai*. j 2 Bom. 673 ; Apajt v. Qangabat, ib, 632. 

<*) Anfc,f *75. 
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such duty ( 2 ). Where, however, the whole of the family 
property is impartible, and subject to the law of primogeni- 
ture, an adult son is entitled to maintenance, since this is 
the only mode in which he can obtain any benefit from the 
ancestral estate (a) . 

§ 379. The maintenance of a wife by her husband is, of 
course, a matter of personal obligation, arising from the very 
existence of the relation, and independent of the possession 
of any property (5). And this obligation attaches from the 
moment of marriage. Where the wife is immature it is the 
custom that she should reside with her parents, and they 
maintain her as a matter of affection, but not of obligation. 
If from inability, unwillingness, or any other cause, they 
choose to demand her maintenance from her husband, 
he is bound to pay it (c). .And, conversely, her husband 
is alone liable. No other member of the family, whether 
joint or separate, can properly be made a party to the 
suit, unless, perhaps, in cases where he has abandoned 
her, and his property is in the possession of some other 
relation ( d ). 

§ 380. As soon as th§ wife is mature, her home is neces- 
sarily # in her husband’s house. He is bound to maintain 
her in it while she is willing to reside with him, and to per- 
form her duties. If she quits him of her own accord, either 
without cause, or on account of such ordinary quarrels as 
are incidental to married life in general, she can set up no 
claim to a separate maintenance*^) . Nothing will justify 
her in leaving her home except such violence as renders it 
unsafe for her to continue there, or such continued ill-usage 
as would be termed cruelty in an English matrimonial 


(*) Prmchand v. Hvlaehchand, 4 B, L. R. Appx. 23; 3. 0, 12 Suth. 434. So 
m to grandson, Mon Mohinee v. BaHclc, 8 B. L. R. 22 * 


s. 0. 15 Sutb. 498 ; or 

adult Illegitimate son, Nilmoney v. Banes hur, 4 Oal. 01. 

(a) Himrn ti v. Qanpat, 12 Bom. H. 0. 04; Eamchandra v. Saleharam , 2 Bom. 
846 ; posti § 882. 

(b) Ante, § 875. 

(c) Barmen v. Condummal, Mad. Dec. of 1658, 154. 

(dh lyagaree v. Sashcmma, Mad. Deo. of 1856, 22 ; Rangavyan v. Kaliyarvi, 
Had; Deo. of I860, 86 j Gudimella v, Venkamma, Mad. Deo. of 1861, 12 ; Rama* 
bos#. Trimbak, 9 Bom. H. 0. 288. 

Ce) 2 W. MacN. 100 1 KuUyanessuree v. Dwarkanaiki 6 Bath. 116; S. 0 . 2 
Wynn. 128 ; SidUngapa v. Sidava, % Bom. 684. 
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Court (/). For instance, where a Hindu husband kept a 
Mahomedan woman, the Court considered that this was such 
conduct as rendered it ijnpossibre for the wife to live with 
him any longer, consistently with her self-respect and reli- 
gious feelings (y). But I doubt whether the same rule 
would be applied to the mere keeping of a concubine, which 
is a matter of familiar usage among Hindus, especially of the 
higher ranks (A). And the circumstance of a man’s taking 
another wife, even without any of the reasons Which are 
stated as justifying such a course (i), does not entitle a 
wife to leave her home, so long as her husband is willing to 
keep her there (A). For such a step on his part is one of 
the incidents of Hindu married life. Of course, a wife who 
leaves her home for purposes of -adultery cannot claim to When unchaste 
be maintained out of it, nor to be taken back (Z). Whether 
an unchaste wife can be turned out of doors* by her hus- 
band without any provision whatever seems unsettled. It is 
stated generally that an unchaste woman may be turned out 
of doors without any maintenance (m). But the passages 
upon which this dictum rests refer to the maintenance either 
of the wives of disqualified heirsj or of the widqws of 
deceased coparceners (n). It appears pretty certain that no 
one except her husband is bound to keep an unchaste*woman 
alive. But there are contradictory opinions as to whether 
her husband is not liable to furnish her with a bare subsist- 
ence* The obligation, if it exists, is dependent on the 
woman abandoning her course of vice (o). Where a decree 


(/) Pudmanabiah v. Moonemmah, Mad. Dec. of 1867, 188 ; Vejayah v. Anja - 
Ivmmaul, Mad. Deo. of 1853, 223. • 

(g) Lalla Qobind v. Vowlut , 6 B. L. R. appz. 85 ; S. G. 14 Suth. 451. As to 
cases where either party becomes a convert and is therefore repudiated by tho 
Other, see Act XXI of 1866, (Native Converts Marriage Dissolution). 

(h) Yajnavalkya says (V. May., zz. § 2), “ Let the bidding of their husbands 
be performed by wives ; this is the chief duty of a woman. Even if he be ac- 
cused of deadly sin, yet let her wait until he be pu tided from it.” 

S See as to these, Manu, iz. § 77—82. _ ^ . . 

Manu, iz. § 83 ; Virasvami v. Appasvami, 1 Mad. H. 0. 375 \ Ragah Bow 
Boockee v. Vencata Nedadry , 1 Mad. Deo. 366. _ ^ 

(l) 2 W, MacN- 109 ; Ilata v. Narayanan , X Mad. H. C. 372. 

V. May., iv. 11. $ 12 , Smriti Chandrika, v. § 43. _ 

(») See Narada, ziii. §25,26; Mitakshara, ii. 1, § 7 ; Yiramit., p 174; Daya 
1, § 48, and per P. 0* Moniram v. Kerry Kolitary, 7 I. A. 151 ; S # 0* 

<«) sdni mt v, Kimmd, 7 S. D. 144 (168) j 1 Sfcra. H. L. 172 j 2 Sfcra. H. L. 
39, 309; Stra, Man. § 206. And consider remarks of H. 0t., Ltikehman v. 
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has been given awarding a bare maintenance to a woman, 
it has been held that she does not forfeit it by subsequent 
unchastity . Though it might be deferent if the maintenance 
awarded were on the full scale (p). 

When a wife leaves her husband’s home by his consent, 
he is, of course, bound to receive her again when she is desir- 
ous to return, and if he refuses to do so, she will be entitled 
to maintenance just as if he had turned her out (q). 

A wife who is unlawfully excluded from her own home, or 
refused proper maintenance in it, has the same right to 
pledge her husband's credit, as a wife in England. But the 
onus lies heavily on those who deal with her to establish that 
she is in such a position (r). 

§ 381. The same reasons which require a wife to remain 
under her husband’s roof do not apply where she has become 
a widow. # No doubt the family house of her husband’s 
relations, is # a proper, but not necessarily the most proper, 
place for her continued residence (.9). Where she is young, 
and is surrounded by young men, it may even be more 
prudent and decorous for her to return to her father’s care, 
and it may, under many circumstances, be not only a safer 
but a happier home. At all events it is now settled by deci- 
sions Qf the highest tribunal that “all that is required of her 
is, that she is not to leave her husband’s house for improper 
or unchaste purposes, and she is entitled to retain her main- 
tenance, unless she is guilty of unchastity, or other disreput- 
able practices, after she leaves fliafc residence” (t). It does 
not, however, follow, that the right to choosO a separate 
residence and a money maintenance rests absolutely with the 
widow, merely for her own pleasure. The Bombay High 
Court, after a review of all the previous decisions, appears 


ftmefamdr*, 1 Bora. 560. See texts, 2 Dig. j 3fevw$% x& | 91; 

Vajnavalkya, I. § 70s Virarait., p. 168. 

Ronanma*, TimawtoibKat, l Bom. 569, B^t m jw mri***t MMhoyee 
%Thamto^ym t 4 Mad. H. 0. 186, 

, (q) Nfoy* ?. Soomarn, 9 Sttfck 476. 

/ “ k Vmuvami v. Ajppafivlmi, l Wad* B. C, 876. 

# !£<£«*** ?» Smi&vkootriUB. hR, {P.tUJWj 8, 0.MSWli. 
whets most of the ptmam. nmi are crtedj 1 H&jfatchi i. Afumemy, 6 
1 w *. stmajinm, S Bm» 873. bom 
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to be of opinion that the Courts have a discretion, i{ which 
Bhould be exercised so as not to throw upon the deceased 
husband’s family a needless or oppressive burden at the ca- 
price of the widow or her family.” They cited with approval, 
as containing the true principle of law, the statement by 
Colebrooke (2 Stra. H. L. 401) “ She does not lose her right 
of maintenance by visiting her own relations ; but a widow 
is not entirely her own mistress, being subject to the control 
of her husband’s family, who might require her tq return to 
live in her husband’s house («).” If the husband chose by 
his will to make it a condition, that his widow should reside 
in Ms family house, such a direction would be binding, and 
the continuance of her maintenance would depend upon her 
obedience (t?). A widow cannot insist on residing in any 
particular house. If she elects to live with her husband’s 
family, she must accept such arrangements forjher residence 
as they make for her (w). In Madras it has been t laid down 
that a widow who, without any special cause, elects to live 
away from her husband’s relations, is not entitled to as 
liberal , an allowance as she would be if, from any fault of 
theirs, she was unable to live with them (x) . But I imagine 
that her election to live apart from them cannot be* visited 
with anything in the way of a penalty, or forfeiture of her 
proper rights (y). 

§ 382. A female heir is under exactly the same obligations 
to maintain dependent members of the family as a male heir 
would have been under bf virtue of succeeding to the same 
estate («). * The obligation extends even to the King when 
betakes the estate by escheat, or by forfeiture (a). And 
whore the claim to maintenance is based upon the posses- 
sion of family property, it equally exists though the property 


UtjMango Vinayak v. Yaimnabai , 8 Bom. 44 ; Ramchandra v. Sagunabai, 
4 Bom. 281. , „ 

(p) Bamasunderi v. Puddomonee, S. D. of 1859, 457 ; Cunjhunnee v. 0op«e, 
F. MaoN. 62 $ per curicm, Pirthee Singh r. Rani Rajkooer , 12 B. L. E. 247 ; 
S* 0. 20 Sutfa. 21. 

j (w) ifofetm Oeer v. Mt. Tata, 4 N. W. P. 153. 

<#) Amintaiyav* Satiitramna, Mad. Deo. of 1861, 59. 

See esses oited, note (t) j Nittokissoree v, Jogendor , 5 A, I, 55. 

5) Qm» *• 1 Boy. 884 U26] s 3 Big- 460. , * . 

\A) Narada, xiii. § 52 ; Golab ; &oonmir y. Collector of Benares, 4 M. I. A. 
246) 3.a7fnth(P.0.)47. 
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is impartible, as being in the nature of a Raj, or a Zemin- 
dary in Southern India (t). In Bombay it has been held 
that where a member of an ordinary undivided Hindu family 
8U€ ‘ is in a position to sue for a shar#of the property, he cannot 
sue for maintenance (c) . But it is difficult to see why a 
coparcener, who is willing to continue as a member of an 
undivided family, should be driven out of it by what must 
be wrongful conduct on the part of the manager, in refusing 
him his proper support out of the family funds. Such suits 
are, of course, very rare, as maintenance would never be 
refused to a coparcener unless his right as such was denied, 
in which case he would naturally test his right by suing for 
a partition. 

§ 383. In cases where a man forsakes his wife without any 
fault on her part, it is said that he is bound to give her one- 
third of his property, provided that would be sufficient for her 
maintenance (d). In other cases no rule is, or can be, laid 
down as to the amount which ought to be awarded. In any 
particular instance the first question would be, what would 
be tbe fair wants of a person in the position and rank of life 
of the claimant ? The .wealth of the family would be a 
proper element in determining this question. A member of 
a family, who had been brought up in affluence would 
naturally have more numerous and more expensive wants 
than one who had been brought up in poverty. The extent 
of the property would be material in deciding whether these 
wants could be provided for, consistently with justice to the 
other members. The extent of the property is not, however, 
a criterion of the sufficiency of the maintenance, in the sense 
that any ratio had existed between one and , the other. 
Otherwise, as the Judicial Committee remarked (*}, “& son 



r. u.j I* ; »* v. ii oujui. v* * v.; oo ; in see mm or gob 

ctaj the Court bold that there wm no law, or custom, which entitled 
but a son or daughter of tbe deceased Rajah to receive maintenance. 
Singh v. Mingoo, 0 Cal; 260. 

Jimmt Sing v. Ompat gim 12 Bom. H, 0. M, note. i 

V. Mar., u. & It 'fmtm Emee % Nrihoo 9 lBor. 68 [601 1 J ftmobui v. 
L \6Bom, H. C.E8.!^ j / •> 

9 & frj&B f S, Oi 18 Suft, 686 ; Bhvpwan v. 

Ti MttoUtstow v* 5 1 A. fid* 
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not provided for might compel a frugal father, who had 
acquired large means by his own exertions, to allow a larger 
maintenance than he himself was satisfied to live upon, and 
than children living as part of his family must be content 
with,” Every case must be determined upon its own pecu- 
liar facts. As regards widows, since they are only entitled 
to be maintained by persons who hold assets over which 
their deceased husbands had a claim, (§ 375 — 377) the High 
Court of Bombay has ruled that it follows as £t corollary, 

“ that the widow is not, at the utmost, entitled to a larger 
portion of the annual produce of the family property than 
the annual proceeds of the share to which her husband would 
have been entitled on partition were he now living” (/ ). 

In calculating the amount of maintenance to be award- Where widow 
ed to a female, her own stridhana is not to be taken , into has property, 
account, if it is of an unproductive character, such as clothes 
and jewels. For she has a right to retain these^ and also to 
be supported, if necessary, by her husband’s family. But 
if her property produces an income, this is to be taken into 
consideration. For her right is to bo maintained, and, so far 
as she is already maintained out pf her own property, that 
right is satisfied (g). And it would seem that a member of 
the family, who has once received a sufficient allotment for 
maintenance, and who has dissipated it, cannot bring a suit 
either" for a money allowance, or for subsistence out of the 
family property (ft). On the other hand, an allowance fixed 
in reference to a particular state of the family property may 
be diminished by order of the Court if the assets are after- 
wards* reduced (i). And on the same principle, no doubt, 
the allowance might be raised, if the* property increased. 

Arrears of maintenance used to be refused by the Madras Arrears. 
Bidder CCUrt. But this view has now been over-ruled, and 


If) Mtidfodvrav v. Gangalai, 2 Bom. 680. n ~ . w 

Mite H. L, 171 j 3 Sfcra. H. L. 807 j Shib Dayee v. Voofga Perthad, 
m W.l*. 6*| Ototndt Kbhtoabri v. &a*hinath, 2 Bom. H.O. 841 ; per ewwm, 
SwvitH m v. Lmmibai, 2 Bom. at p. 684, See,. however, W. & B. 92, where it 
is said in es timatin g a widows share, it is to be .equal to that of a Sou, 
deducting nay itridhana .she may have received. • 

Ch} MmUriiai v. Zwimibai, 2 Bom. 573, • 

(Q MuMai v GandaVai, l All. 604. 
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it is settled that such arrears may be awarded, at all events 
from the date of demand (ft). Such an award is, however 
at the discretion of the Court, and arrears may properly be 
refused where a widow has chosen *to live apart from her 
husband’s relations without any sufficient cause, and has 
then sued not only for a declaration of her right to future 
maintenance, but for a lump sum as arrears for the period 
during which she resided with her own family (J). The 
Bombay High Court has lately ruled that, even without a 
precedent demand, a widow may recover arrears of mainten- 
ance for any period, subject to the operation of the law of 
limitation. That is to say, that a demand and refusal may 
limit her right to arrears, but is not required to create it (m). 

§ 884. Another question is, whether the claim for main- 
tenance is merely a liability which ought, in the first place, 
to be satisfied out of the family property, or whether it is 
an actual cha>ge upon that property, which binds it in the 
hands of the holders of the property ? 

There are several texts which prohibit the gift of property 
to such an extent as to deprive a man’s family of the means 
of subsistence. Vrihaep/iti says [n) 9 “ A man may give 
what refrains after the food and clothing of his family, the 
giver of more (who leaves his family naked and unfed) may 
taste honey at first, but shall afterwards find it poison. If 
what is acquired by marriage, what has descended from an 
ancestor, or what has been gained by valour, be given with 
the assent of the wife, or the co-heirs, or of the King,, the 
gift is valid.” “ Katyayana declares what may and may 
not be given. Except his whole estate and his dwelling- 
house, what remains after the food and clothing of his 
family a man may give away, whatever it be (whether fixed 
or movable); otherwise it may not be given” (o), Vyaea 


(k) Venkopadhyaya v. Kava/ri, 2 Mad H. 0. 86 s Sahwarbai v. Bfcavatwe*, 
1 Bom. H.C. 194) Abalady f. Mt ZMkhymonoe, 2 Wym. 49 j Pfrthei Mngh ?. 
Mnimm JTooer, 2 N. W. P. 170 j <#med 12 B. L. £. <P> 0.) 288 * S. 0. 28 
21| Jadumtini v. Kheytra Mohan* V. Darp, 884; Narbadabaii. Mahadiv, 

75? ? t . tr A Bam AA 


go Tim \ 


7 . Yamunabai) 8 Bom. 44. 
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says (p), “ They who are born and they who are yet unbe- 
gotten, and they who are actually in the womb, all require 
the means of support, epd the dissipation of their heredi- 
tary maintenance is censured.” So a passage ascribed to 
Manu (q) declares, u The support of persons who should be 
maintained is the approved means of attaining heaven. But 
hell is the man’s portion if they suffer. Therefore let a 
master of a family carefully maintain them.” This Jimuta 
Vahana explains by saying, “ The prohibition is not against 
a donation or other transfer of a small part not incompatible 
with the support of the family.” 

Upon these passages, however, it is to be observed : First , 
that they all refer to cases of gift or dissipation, where no 
consideration exists for the transfer. The same prohibition 
would not apply to a sale, either for a family necessity, or for 
value, where the purchase-money would take the»place of that 
which was disposed of. Secondly , the penalties suggested 
seem to be rather of a religious nature, punishing the act, 
than of a civil nature, i nvalidating it. Thirdly, the very 
authors who cite these texts treat them as merely moral pro- 
hibitions, and Jagannatha points out, acutely enough, as to 
one text, that the gift cannot be invalid, if the immediate 
result of it is to taste as honey in the mouth of the dcnor (r). 

§ 385. The question has arisen frequently for decision 
within the last few years, though it can hardly be said that 
every p oin t that can be suggested has been set at rest. It 
seems to be now settled that the claim even of a widow for 
maintenance is not such a lien upon the estate as binds it in 
the hands of a bona fide purchaser for value without notice 
of the claim (•)■ As Phear, J., said {t), When the property 
passes into the hands Of a bond fide purchaser without 
notice, it cannot be affected by anything short of an existing 
proprietary right ; it cannot be subject to that which is not 


) Daya Bhaga, i. §45. 
Daya Bhaga, & § 23, I 


^ w ,24, not to bo foond in the Institutes. 

U iSSflKSSftft alMB. 225,8. 0. 17 Snth. 488 note, MM. 
rmm rJskona 1 Gal. 365 ; Lakshman 7 . Sarasvatibai, 12 Bom. H#C, 

S9i Lakahman r, Sotyabhamabai, 2 Bom. 494. 

(t) B,B. I«. B, 229, 
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already a specific charge, or which does not contain ail the 
elements necessary to its ripening into a specific charge* 
And obviously, the consideration received by the heir f6r 
the sale of the deceased’s property will, so far as the widow’s 
right of recourse to it is concerned, take the place of the 
property sold.” It was also pointed out by the Bombay 
High Court (u) that the texts which are relied on as making 
the maintenance a charge upon the inheritance are exactly 
similar to'those which charge it with the payment of debts, the 
expenses of marriage and funeral ceremonies, and the charges 
of initiation of younger members. But these charges would 
admittedly not be payable by a purchaser for value, whether 
with or without notice of their existence* They also pointed 
out that such a doctrine would equally invalidate a sale made 
by the husband himself, as a wife’s maintenance is even 
a stronger obligation than that of maintaining a widow. 
In fact the Sladras Sudder Court did carry out the principle 
to that full extent, by holding that a sale of property made 
by a husband was invalid, where nothing was left for the 
maintenance of his wife (v). 

§ 38,6. Supposing this to be established, it would fallow 
that the purchaser must have notice, not merely of the ex- 
istence K>i a right to maintenance— that is, of the existence 
of persons who did or might require to be maintained- 4 — but 
of the existence of a charge actually created and binding 
the estate. Otherwise, it is evident that an estate never 

i 

could be purchased as long as there was any person living 
whose maintenance was, or might become, a charge upon 
the property. A decree actually settling the amount of 
maintenance!, and milking it a lien upon the property^would, 
of course, be a valid charge; but not, apparently, a merely 
personal decree against the holder of the property (to). So, 
if the property was bequeathed by will, and the widow’s 
maintenance was fixed and charged npon the estate by the 
same Will («) ; or, if by an agreement between the widow 

(*) IS Bom.H C.p 77 ~ ~ 

, M Ldmjwum r. Bqptmmma, Mad. Dee. «V I860, 88% 

• y&WPerr West, J., Latshman StOyabhamahtti, 8 Beer. p. £2*; Adkiranesr. 
Bmnof Wales, 1 Cal. 866. 

■ {•) Prosonno v. Barbosa, (Mtath. 868. 
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and the holder of the estate, her maintenance was settled 
and made payable out of the estate (y), a purchaser taking* 
with notice of the charge would be bound to satisfy it. 

AjmI the charge, where it exists, is a charge upon every 
part of the property, and may be made the ground of a suit 
against any one who holds any part of it (z). In a case 
already quoted, Phear, J., seemed to think that notice of a Effect of notice 
widow having set up a claim for maintenance against the 
heir would be sufficient (a). But if nothing binds the 
estate except a charge, actually created, it is difficult to see 
how a purchaser could be affected by notice that a widow 
had a claim which had not matured into a lien. And in a 
later ease Couch, C. J ., said, (< Whatever may be the rights 
of the younger members of a family, where the estate is 
inherited by the eldest member, until the maintenance has 
become a specific charge upon the property, which it might 
be by a decree of a Court making provision forihe payment 
of the maintenance, and declaring that a part of the property 
should be a security for it, or by a contract between the 
parties charging the property with a certain sum for main- 
tenance, we do not see how it can be a charge upon the 
estate in the hands of a bond fide purchaser for cohsider- 
aiion” (6). In a case in which the Crown had confiscated 
property out of which a widow was being maintained, it does Escheat, 
not appear that any charge in the above sense had ever been • 
created. But the decree affirming the maintenance against 
the Crown was submitted to without opposition (e). 

§ 386a. ‘The whole of this subject was lately examined by 
West, J., in Bombay, in a judgment which collects all the 
authorities bearing upon the matter.* He points out that 


(y) Seera Lull *. Aft. Kousillah, 2 Agra, 42. See this case explained. 12 
Bom. H. 0. 75 j Abate v. Asa , 2 All. 162. 

fa) Ramchandra v, SavitribaL 4 Bom. H, 0. (A. O. J.) 73. See it explained, 
MHarini v. Uakhanlal, 9 B, L. R. 27 j 8. 0. 17 Suth. 432 ,* 12 Bom. H. C. 73. 
If the holder of part of the property pays the whole maintenance, his remedy is 
by a euit for contribution, 4 Bom. fi. 0. (A. C. J.) 73 ## 

(a) 8 B. L. 11. p. 229 ; S. 0. 17 Suth. 433, note ; West , J., says “ We should 

rather substitute * notice of the existence of a claim likely to be unjustly im- 
paired by the proposed transaction / ” 2 Bom. p. 517. . 

(b) Jugffemath v. Odhiranee> 20 Sutb. 126. See Goluek v. Ohilla , 25 Suth. 109, 
(e) Golub Koonwar v. Collector of Benares, 4 M. I. A. 246 ; 8, C, 7 S*ttb. 

(V, 0.) 47. See Adhirctnee v. Qbona Make, 1 Cal. 873. 
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mere notice of a claim for maintenance* which contains all 
the elements necessary for its ripening into a specific charge* 
cannot be sufficient to bind* a purchaser* because in the case 
of a widow under Mitakshara law her claim would always 
contain such elements. Nor could the rights of the pur- 
chaser depend solely upon the question* whether after the 
sale there was enough property left in the hands of the heir 
to satisfy her claim? What was honestly purchased was 
free from her claim for ever, and no new right could spring 
up in the widow by virtue of any subsequent exhaustion of 
the family funds. His view, apparently* is* that the ques- 
tion will always b e, first, was the vendor acting in fraud of 
the widow’s claim to maintenance ,* secondly * was the pur- 
chaser acting with notice, not merely of her claim* but of 
the fraud which was being practised upon her claim ? He 
says “ If the heir sought to defraud her, he could not by any 
device in the way of parting with the estate* or changing 
its form* get rid of the liability which had come to him along 
with the advantage derived from his survivorship ; and the 
purchaser — taking from him with reason to suppose that the 
transaction was one originating not in an honest desire to 
pay off debts* or satisfy claims for which the estate was 
justly liable, and which it could not otherwise well meet* hut 
in a desire to shuffle off a moral and legal liability* — would* 
as sharing in the proposed fraud, be prevented from gaining 
by it ; but if* though he knew of the widow’s existence and 
her claim, he bought upon a rational and honest opinion that 
the sale was one that could be effected without any further- 
ance of wrong* he has* as against the plaintiff* acquired a title 
free from the claim wlpch still subsists in full force as against 
the recipient of the purchase money” ( d ). * * 

This is substantially the effect of the recent Transfer of 
Property Act (IV of 1882) s. 39. “ Where a third person 

has a right to receive maintenance* or a provision for advance* 
menfc or marriage* from the profits of immoveable property* 
and such property is transferred with the intention of defeat- 



Satyabhambw, 2 Bom. 494, 524? Kal pagathachi v. 0am* 
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in g such right, the right may be enforced against the trans- 
feree, if he has notice of such intention, or if the transfer 
is gratuitous ; but not against ^transferee for consideration 
and without notice of the right, nor against such property 
in his hands. 19 

§ 887. Debts contracted by a Hindu take precedence 
over maintenance as a charge upon the estate. Therefore, a 
purchaser of property sold to discharge debts has a better 
title than a widow who seeks to charge the estate with her 
maintenance. And this would be especially so where the 
property has been acquired in trade, and is held for trading 
purposes, and seized for the trading debts (e). But, I pre- 
sume, a charge actually and bona fide created before sale or 
seizure would take precedence over them. Where a husband 
Under Mifcakshara law dies leaving separate property and 
also joint property, which passes to his coparceners, the 
widow’s claim to maintenance must be met first ^out of the 
separate estate, and she cannot come upon the joint property 
till the separate property is proved insufficient (/). Where 
there is family property which has been partly alienated, it 
does not appear to be settled whether the widow is bound 
to sue those of the family who are still in possession of the 
remainder of the property before she comes upon the 
purchasers (g). 

§ 388. It has been laid down that there is a distinction 
between the right of a widow to continue to live in the 
ancestral family house, arfii her right over other parts of the 
property. # Accordingly, where a man died leaving a widow 
and a son, and the son immediately on his coming of age 
sold the family house, and the purchaser proceeded to evict 
the widow, the High Court of Bengal dismissed his suit. 
Peacock, C. J., held that the text of Katyayana ( h ) was 


(a) NatehiartmmcU v. <topalakrishna t 2 Mad. 126 ; AdMranee y. S fona Malee, 
1(M. 865} JohAirra v. Sreegopah ib . 470; Irishman v. Satyabhamatm , 2 
Bom. 404. 

if) Shib Payee y. Voorga Pershad, 4 N. W. P. 63. M 

% iff) fee 0oh&k y. OhMa, 26 Suth. 100 : Adhiranee*. Shona Males, l Oal. 366 ; 
Earn Chtmn y. Mt Jasooda > 2 Agra, H, C. 134 : doubted per curtam, Irishman 
v. BmmmaMai, 12 Bom. H. 0. To. 

(h) 2 Dig. 133 f anti, § 334. 
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restrictive, and not merely directory, and that tie son could 
not turn his father's widow out of the family dwelling 
house himself, or authorise a purchaser to do so, at all events 
until he had provided for her some other suitable resi- 
dence (i). And the same has been held in the North-West 
Provinces, where the son of the survivor of two brothers 
sold the dwelling house, in part of which the wido$ of his 
uncle was living. The Court held that Bhe could not be 
ousted by jbhe purchaser of her nephew's rights (fc). Where, 
however, a Hindu mortgaged his ancestral dwelling house, 
and then died, and his mother and widow were made parties 
to a suit to enforce the mortgage, the Court held, that the 
fact that they were dwelling in the house was no objection 
to a decree for its sale. They appear to have left it an open 
question whether the purchaser at the sale would be entitled 
to turn them out of possession (Z). 

§ 389. So far we have been discussing the case of a pur- 
chaser for value. Phear, J., in the judgment so often refer- 
red to, said, “ As against one who has taken the property 
as heir, the widow has a right to have a proper sum for her 
maintenance ascertained, and made a charge upon the pro- 
perty in his hands. She may also doubtless follow the pro- 
perty for this purpose into the hands of any one who takes 
it as a volunteer, or with notice of her having set up a claim 
for maintenance against the heir" (wt). Both these points 
have been settled by express decisions. In Madras, where 
a testator devised aU his property by will, without making 
any provision for his widow, the will was held valid, except 
as to her claim for maintenance, and a reference was directed 
to ascertain what amount should be set aside for that pur- 
pose (n). And so in Bengal, Sir F. MacNaghten, while ad- 
mitting that a husband can, by will, deprive his widow of 
her share in the estate, adds, “It cannot be doubled but 


§ J tomgala mamth, 4B.L. R. <0. 0. J.) ft ; S. 0. ISSutfa. (0. 0. J.) 85. 
Gaui* v. Qhandranumi, 1 AIL 262 , TaXemand v. fiwhmina, 8 All. 855. 

!abo« v?Xan<Jl!al, 8 %. h. & 228 j 8. 0 . 17 Balk 488, note. 

InfS. A. 684 ot 1871, per bforgan, 0, J., m 4 ffowwafe 3., 8 Mar. 187% nojfc 
reported. Ac?. Satabat v. Sedu, 8 Bom. (A. 0. 7.) 98. ( 
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that her right to maintenance remains in full force — and, if 
it had been asked for on reasonable grounds, I take for 
granted that the Conrt would. in this case (as it had in a 
similar onus) have ordered funds sufficient for the purpose of 
maintaining her, to be set apart out of the whole of her hus- 
band’a estate” (o). This view was followed by the Supreme 
Court m a later case, where a Hindu in Bengal left all his 
property to his three sons, not mentioning his widow. A 
decree was made for partition in three equal shares between 
them. The Court held the decree erroneous, as it ought to 
have awarded a share to the mother for her maintenance. 
€hr<mt, J., said, " Her legal right was not excluded by her 
husband’s will, since her name was not mentioned in his 
will, and rights so much the favoured object of the Hindu 
law as that of a widow to maintenance could not be ex- 
cluded by implication: And so, we are informed by Sir F. 
MacNaghten, the Court thought, and, if not excluded, they 
must have subsisted such as the. law declared them” (p). 
And, I imagine, the ruling would be the same even though 
the testator expressly, and by name, declared that his widow 
or daughter should not receive maintenance. It has, no 
doubt, been decided that a father in Bengal may *by will 
deprive his son of any right to maintenance (q ) . But that 
is because an adult son has no right whatever to mainten- 
ance (r). His only right is as an heir expectant, and that 
right may be wholly defeated by sale, gift, or devise. But 
the right of a widow to her maintenance arises by marriage, 
and that of a daughter by birth ; it exists during the life of 
the father, and continues after his death. It is a legal obli- 
gation attaching upon himself personally, and upon his pro- 
perty. He cannot free himself from it during his lifetime, 
and it attaches upon the inheritance immediately after his 
death. . It seems, therefore, contrary to principle to hold 
that by devising the property to another, he could authorize 


I T. MacN. 92. 

I OomvJmm wy t. Xammanath, Fulton, !®), 
i Tatar* r. Tagore, 4 B. L. B. (O. 0. J.) 182, 189. 
Bm ant*, § 878, 878. 
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that other to hold it free from claims which neither he him- 
self nor his heir could have resisted (*). 

The same principle has been affirmed as against donees. 
In a case from Allahabad, a husband, during his life, made 
a gift of his entire estate, without reserving maintenance to 
his widow, and it was held that the donee took subject, to the 
liability to maintain her (t). The same decision waar given 
in Bombay, where a husband had, by gift to his undivided 
sons by his first and second wives, assigned the whole of his 
self-acquired immovable property, without making pro- 
vision for his third wife who was left absolutely destitute. 
It was held that she was entitled to have her maintenance 
charged upon this, property in the hands of her step-sons, 
and that this right was not affected by any agreement made 
by her with her husband during his life (w). 

§ 390. As a general rule, property allotted for maintenance 
is resumable at the death of the grantee, the presumption 
being that" the income only was granted, and not the body 
of the fund {v). But, of course, there is nothing to prevent 
an owner making over a sum of money or landed property 
absolutely, in full discharge of all claims for maintenance. 
And a grant so made would be absolutely at the disposal of 
the person to whom it was given (w). The validity of such 
a graut would depend upon the capacity of the person who 
made it. 


(ft) See Bhoobunmoyee v. RamJcissore, S. p. of I860, p. 480, where the 
Court said* “ In Bengal a widow baa no indefeasible vested right in the pro* 
perty left by her husband, though she has by virtue of her marriage a right, if 
all the property be willed away, to maintenance.'* See alao Sonatun JBysack 
v. Juggutsoondree, S M. I. A. 66. The aide note there ig erroneous. What the 
widow claimed and obtained was her share, and not merely maintenance, 

Jamna v. Macfoul, 0 AUr 815. 

J Narbadahai v. Mahadeo, 5 Bom. 99. 

Woodoyaditto v. Mukoond , 22 Snth. 225 ; Bhavanamma v. Bamastmi, 4 
198 j tfddoy v. JadublaJL 5 Cal. 118. 

(w) Nursing vsb v. Roy Koyla8nath t 9 M. 1. A. 55. Bong uninterrupted 
enjoyment for successions of land originally granted for maintenance Would 
warrant a presumption that the grant had been intended to be absolute. Salwr 
Zemindar y, JPedda Pakir Baju, 4 Mad. 871. 



CHAPTER XV. 


PARTITION. 

§ 391. I have already (§ 215 — 223) discussed tbe early 
history of the law of partition. The modern law may be 
divided into four heads. First, the property to be divided ; 
secondly, the persons who are to share (§ 395) ; thirdly, the 
mode of division (§ 412 ) ; fourthly, what constitutes a parti- 
tion (§ 418). A few words will have to be added on the 
subject of re-union. In treating of The Jcxnt^ Family 
(Chapter VIII.), I have anticipated much that is usually 
placed under the Law of Partition. 

First.— -The property to be divided is ex vi termini the 
property which has been previously^ held as joint properly 
in coparcenary (a). Therefore a man's self-acquisition is 
indivisible (5), and so is any property which he has inherited 
collaterally, or from such a source that the persons claiming 
a share obtained no interest in it on its devolution to him 
(§ 248). Property allotted on a previous partition is of 
course indivisible as between the separated members or their 
representatives j but it would be divisible as between those 
members and their own descendants, unless at the time 
of partition the father had cut himself off from his own 
issue, as well as from his collateral relations (§ 249). And as 
soon, as such property has descended a step, it loses its 
character of impartibility, and becomes ancestral and joint 


# , . __ , in Bengal, 

wfitet a division 'is made in the life of the 'father, the' father has a moiety of 
the goods acquired by hie son at the charge of the estate i ^e son who made 
the acquisition has two shares, and the rest take one apiece. Bat if the fathers 
estate has hot been used, he has two shares, the acquirer as many, and the rest 
are excluded from participation. Daya Bhaga, ii. §7 s perJ*e<woc1c K 0* 
Uma Sundari % Dwarkamth, 2 B. L. B. (A. 0. J.) 287 jS. 0. 11 Suth. 72. 
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property in the hands of those who take it. It retains its 
original character as regards collaterals. For instance, if 
A. and B. are undivided brothers, and A. makes a separate 

f A h 

r — 1 I ' r— 1 

0. D. E. F. 

acquisition, it descends to his two sons exclusively. In their 
hands it is ancestral property, and divisible. But it does 
not become the property of the coparcenary of which they 
are members with E. and F. Consequently, neither the two 
latter, nor their descendants, will ever be entitled to share 
in it, so long as the direct heirs of A. are in existence (c). 
In one case the Bombay High Court decided that even 
ancestral movable property was so completely at the dis- 
posal of the father, that his own sons could not claim a par- 
tition of it. Bat this decision appears to have been over-ruled 
by implication in a later case (d). The whole doctrine on 
which it rests has been already discussed (§ 291). 

§ 892. Other matters were originally declared to be indi- 
visible from their nature, such as apparel, carriages, riding- 
horses, ornaments, dressed food, water, pasture ground and 
roads, •-female slaves, honses or gardens, utensils, necessary 
implements of learning or of art, and documents evidencing 
a title to property (e). The ground of the exception seems 
to have been that they were things which coaid not be 
divided in specie, that they were originally of small value, 
and specially appropriated to thq individual members of the 
family ; consequently, that if each were left in possession of 
his own, the value held by one would be balanced by a cor- 
responding value in the hands of another. But as property 
of this sort increased in value, the strict letter of the texts 
was explained away, and it was established that where 
things were indivisible by their nature, they must either 




M Amc&mira Date I Mi r. Pada KahsOtvA Bom. H. 0. Am*. M gad 
*£), tttttro, IMthmm t* JRmchantya, 1 Bom. m ; affd 7 1. A. 181 j S. CL 5 

l?4,i W— S7s Daja Bhaga, vi.S,$M— 10| V. May., r. 7. 


i 8. 0. 1 Sato. 
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be enjoyed by the heirs in turns or jointly! as a well or a 
bridge ; or sold* and their value distributed, or retained by 
one co-sharer exclusively, while the value of what he retained 
was adjusted by the appropriation of corresponding values 
to the others (/). Where part of the property consists of 
idols and places of worship, which are valuable from their 
endowments, or from the respoct attaching to their possessor, 
the members will be decreed to hold them by turns, the 
period of tenure being in proportion to their shades in the 
corpus of the property (§ 364). A partition of a dwelling- 
house will be decreed if insisted on (g) } but the Court will, if 
possible, try to effect such an arrangement as will leave it 
entire in the hands of one or more of the coparceners (A). 

§ 393. Another class of estates which are indivisible. Impartible 
without being either separate or self-acquired, are those proporty ’ 
which by a special law or custom descend to one member of 
the family (generally the eldest), to the excision of the 
other members. The most common instance of this is in 
the case of ancient Zemin^aries, which are in the nature of 
a Raj, or Sovereignty, or which descend to a single member 
by special family custom (i). But an estate which is not in 
the nature of a Raj is not impartible, and does not descend 
to a single heir, merely because it is a Zemindary, in the 
absence of a special and binding family custom (ft) . Another 
case in which property is prima facie impartible, is where it 
is allotted by the State to a person in considoration of the 
discharge of particular diities, or as payment for an office, 
even though the duties or office may become hereditary in a 
particular family. An instance of the sort is to be found in 
the case of lands held under ghatwali tenure in Beerbhoom, 
which are hereditary but impartible (Z) . So in Madras, where 


, Had. Deo. 495; Moottoovengada 
27 ; Jagunnadha v. Konda, ib 112 ; 
Deo o* 1853, 217; Koevmram v* 

0 approved by P. 0., LeUmwid ?. Govt. 
>h. (P. 0.) 20; Ntlmom v, 


(/) Vitamifc. , p. 8: 8 Dig. 876-885. 
W) Bullodhwr v. Ramnauth, Marsh 8 
(a) Rajooomurm v. Gfopal, 8 Col. 514. 
See ante, § 49, 50. 

%M Venkafapftty v. Ramachendra, 
v. Toombayasamy, Had. Deo, of 1849, 
Mcritoovmcttia v. Munarsawmy^ Mad. 
Vhorividkwr, S. D. of 1858, 1183. 

(1) HurlaU y Jorawm t 6 S. D. 109 (20 
Of Renpol.6 M. I. A. 125; S. 0, 1 Su 
9 1. A. 104 ; 8. 0. 8 Gal. 
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the office of curnum, or village accountant, haa become here- 
ditary, the land attached to the office i a not liable to divi- 
sion (m). In Bombay, however, there are numerous revenue 
and village offices, such as deakmuk, despandya , Aesai, and 
patel, which are similarly remunerated by lands originally 
granted by the State. These lands have, by lapse of time, 
come to be considered as purely private property of the family 
which holds the office, though they are subject to the obliga- 
tion of discharging its duties, and defraying all necessary 
expenses. Land of this character is so frequently, though 
not invariably, partible that it has been decided that in a suit 
for partition of such property, its nature raises no presump- 
tion that it is indivisible. Consequently, the holder of the 
office of the land attached to it must rebut the claim for 
partition by evidence of a local or family usage that the land 
should be held exclusively by the holder of the office (n). 
On partition a portion of the property will be set aside suffi- 
cient to provide for the discharge of the duties, and the rest 
will become private property free from all obligations to the 
State (o). So, an estate which has been allotted by Govern- 
ment to a man of rank, for the maintenance of his rank is 
indivisible, as otherwise the purpose of the grant would be 
frustrated. But where it is allotted for the maintenance of 
the family, then it is divisible among the direct descendants 
of the family, as the special object is to benefit all equally, 
not to maintain a special degree of state for one (p). And 
where an estate is impartible, itfe income is impartible, and 
the savings of such income, and the purchases made out of 
such savings are equally impartible, so long as they remain 
in the hands of the «person out of whose income they pro- 
ceeded. But as soon as they pass from him to a successor, 
they become divisible and ancestral property (q). 


») Atymabmmaui v. JVmwgfet S Had. Dec. 8$. 
») Steele, 80S, 910, 


\«j SteeieTi®*, 910.' Mu 9 . "Shidt^irav v. NaUtonrav, 10 Bom. E. 0. 998} 

I flootefa i v. Oo* 

, OK. I. A. 498. 




PARTITION, 


441 


k 


Although a Raj or Zemindary may be itself indivisible, 
there is no reason why it should not be taken into a division, 
as property allotted to # separating member- The result 
would be that its descent would be governed by the rules 
which relate to separate property (r). Therefore, in a family 
governed by the Mitakshara law, it would pass to female 
heirs in preference to male collaterals ($). 

§ 394 Having ascertained what property there is to 
divide, the next step is to ascertain its amount- ‘For this 
purpose it is necessary first to deduct all claims against th< 
united family for debts due by it, or for charges on accouu 
of maintenance, marriages or family ceremonies, which r 
would have had to provide for, if it remained united ($) 
When these are set aside, an account must be taken of the 
entire family property in the hands of all the differeni 
members. In general this account is simpljj an enquiry 
into the existing assets. No member can liavo aJhy clain 
to mesne profits previous to partition, because it is assumed 
that all surplus profits have, from time to time, beer 
applied for the family benefit, or added to the family pro 
perty. No charge is to be made against any member o 
the family, because ho has received a larger share of the 
family income than another, provided he has received ii 
for legitimate family purposes. Nor can the manager b< 
charged with gains which he might have made, or saving 
which he might have effected, nor oven with extravagance 
or waste which he has committed, unless it amounts t< 
actual misappropriation- But, of course, advances made tc 
any member for a special private purpose, for which hi 
would have no right to call upon the family purse, or tc 
discharge his own personal debts, contracted without the 
authority of the other members, or alienations of the family 
property made by an individual for his own benefit, would 


(*) An instance of the sort occurred in the case of Bunganayahamma v, Bvlli 
Ramow* P. 0. 6th July 1879. 

„ ® iST curiam, Katoma Watohiar v, Hajah of Shivaqunga, 9 M. I. A. JS89 g 
0. 2 Buth. (JP. 6.) 81, Tekaet v. Tehaetne^ 20 Suth. 194, • 

* I S® 1 3 Vaiaavalkya, U. § 124 s Mitakshara, u 7, S.8 -5 % \ 

SJ WJ&Jj MMffirV. May., if. 4, § 4, iv 0, § 1, 2, 

889 ; W. A if. 888, 889. See sib to the eight ceremony 
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be properly debited against him in estimating his share (n). 
And, conversely, money laid out by one member of the 
family upon the improvemfent or repair of the property, or 
lor any other object of common benefit, in general con- 
stitutes no debt to him from the rest of the family. The 
money which he expends is probably in itself part of the 
joint property, so that he is merely returniug to the family 
its owu. Hut this presumption might bo rebutted. If the 
funds wllich ho had oxpended were advanced out of his own 
self-acquired proporty, or out of the ifioomo of property 
which by mutual agreement had been set aside for his 
exclusive enjoyment, an arrangement with his coparceners 
by which he was to lay out money from his separate funds, 
and they wore to reimburse his outlay, would bo valid (v). 

Mesne profits may bo allowed on partition, whore one 
member of Jio family has been entirely excluded from the 
enjoyment ol the property, or where it has been held by a 
member of the family who claimed a right to treat it as 
impartible, and therefore exclusively his own (w). Such a 
claim, however reasonable and bond fide , negatives the 
ordinary presumption that the annually accruing profits 
have boon applied for the benofit of the family, and that 
tlio savings have boon carried into the family treasury. 

§395. Secondly, as to the tbssons who suaxib. — A ny 
coparcener may sue for a partition, and every coparcener is 
entitled to a share upon partition («£?). But some persons aro 
entitled to a share upon a partition who cannot sue for it 
themselves. Upon these points there aro many distinctions 
between the early and the existing law, and also betweon 
the law of Bongal and of tho other provinces. 

In Bongal the son has no right to demand a partition of 
property held by bis father during the life of tho latter 
(§ 221). The Mitakshara, on the other hand, expressly 
asserts the right (§ 219). Yet it is remarkable how slowly 

(u) Anti , § 2C5 , Ijakbhmtm v Itam chandra, l Bom. 561 ; Konerrav v Qunar % 
Bom 689 „ „ „ „ 

(*) Mttilumanit v Stibbw&man%ya t 1 Mad. H 0. 309. 

(V) /V? tuiKint, hovnertto v. Gwva v t 3 Bom. p. 696; Venkata v. Narayyct t 
71 A 68, 5U & 0. 3 MimL 188 ; Venkata v. Ra^agopala , 91 A. 126 
(i!) Ajt,|o> tkw wp oopaweuers, $co aide, § 244. 
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the right came to be recognized in practice. Sir Thomas 
Strange discusses the subject with an evident leaning 
against the right (y). Mr. Strange, in his Manual, treats 
the right as existing, but as one which, until very recent 
times, was opposed to public opinion, unless under excep- 
tional circumstances {z ) . Several of the futwahs quoted by 
West and Biihler affirm that the right only arises where the 
father is old, diseased or wasteful (a). The High Court of 
Bombay, in a case already cited, held that as 'regards 
movable property at all events the son could not enforce a 
partition against his father’s consent ; and in the argument 
it was stated that no bill for such a purpose had ever been 
filed in the Supreme Court (&). The right both of a son 
and a grandson under Mitakshara law to a partition of Grandson, 
movable and immovable property in the possession of a 
father*, against his consent, has now, however, been settled, 
by express decisions in Madras, Bengal and thoVoPth-West 
Provinces, and is assumed to exist equally in Bombay (c). 

The right of the great-grandson to a division is not expressly Grout-gmudson. 
stated in any of the early Hindu law-books, but it rests on 
the same grounds as that of the soil, viz., equality of -right 
by birth (<Z). 

§ 396. The rights even of unborn sons were originally so Afterbom sous, 
much respected, that when a son was born after a partition 
had taken place between a father and his sons, the partition 
was opened up again, in order to give him the share which 
he would have had if he had then been alive (e). And 
Jimuia Vahana was of opinion that the rule was still appli- 
cable where the property to be distributed was inherited 
from the grandfather, because distribution of such property 


iy) 1 Stra. H. L. 179, <*) Preface, viii. 

(a) W. & B. 864, 402. _ ^ % 

(b) j H amchandra v. Mahadev, 1 Bom- H. G. Appx. 76 (2nd ed.) 


wu , v. j&wrrwrw/rwn, x. -au, » 

48 s w. & B. 806, 870. 378 : per curiam, Moro Viehvanath v. Oaneah, 10 Bom. 
H. 0. 488. 

, tf) W. A B. 888, 802 , B»ya Bhaga, xi. 1, §31-48 : Srariti Obandrik^ #ii. 
5 11} Vivada Chintamani, 880} Mann, ix. § 187 ; Vmumt, p. 90, §,83.} 8ar»«- 
vati Vilasa, § ,81. . 

, (e) Ywhnn, xyU. § 8} Yajnavalkya, a. 122. v? 
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was illegal so long as the mother was capable of bearing 
children. Consequently, the rights of an after-borrf child 
could not be prejudiced* by thew illegal act (/). Other 
writers, however, stated that a son born after a partition 
could only take his father’s share, representing him to 
the exclusion of the previously divided brethren (gr). The 
Mitakshara reconciles the conflict by saying that the latter 
texts lay down the general rule, while the former are limited 
to the case of a son who was in his mother’s womb at the 
time of partition. Jimuta Vahana takes the same view 
in cases where the partition is made by the father of his 
self-acquired property. Therefore, in all cases where the 
birth of a son would add to the number of sharers, if the 
pregnancy is known at the time, the distribution should 
be deferred till its result is ascertained. If it is not 
known, an(J a son is afterwards born, ^ redistribution 
must take place of the estate as it then stands (ft). If the 
father had divided the whole property among his sons, 
retaining no share for himself, it is said that the sons, with 
whom partition has been made, must allot from their shares 
a portion equal to their own to an after-born son (i). 

Eight of repre- § 397. Under Mitakshara law, the right to a share passes 
wmtation. by survivorship among the remaining coparceners, subject 
to the rule that where any deceased coparcener leaves male 
issue they represeut the rights of their ancestor to a parti- 
tion (ft). For instance, suppose A. dies, leaving a son B., 
two grandsons E. and F., three great-grandsons* H., I., J., 
and one great-great-grandson Z. The last named will take 
nothing, being beyopd the fourth degree of descent (§ 244). 
The share of his ancestor W. will pass by survivorship to 
the other brothers, B., 0., D., and their descendants, and 


if) Dava Bbaga, i. § 45, vii. S 10. This restriction however is no longer in 
force, ante, § m „ s ' 

igy Mann, ix. § 216 ; Gautama, mm, § 26 ; Narada, xiii. § 44 ; Vrihaspati, S 

— 

Viramit., 

Ptitoock, 

\ (f) l W. MaoN. 47/ 

($ It must always be remembered that what passes is not a share, as in Ben- 
gal, bat the right to have a share on partition, ante, § 848, 
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enlarge their interests accordingly. Hence B., 0., and D. 
will each be entitled to one-third, E. and F. will take the 

A. 


a- t. 

t. 

W. 

dead. 

dead. 

i 

a 

dead. 

i 


1 

X. 


dead. 

i 

dead. 

H. 

i. ~ 




dead. 



1. 

third belonging to C., and H., 

I., J., 

will take D.’s third. 


Each class will take per stirpes as regards every other class, 
but the members of the class take per capita as regards each 
other. This rule applies equally whether the sons are all by 
the same wife, or by different wives (i). But if W. had Repreaentatioq 
effected a partition with A., then, on his death, his fourth 0 £ ancestor, 
would have passed at once to Z., supposing X. sjid Y. to have 
predeceased. The right of any descendant, or set of des- 
cendants, to a partition assumes, however, that the ancestors 
above him or them are dead. C. can compel a partition with 
A., but E. and F. cannot compel a partition during the life 
of C. Their right arises for the ferst time, when, *by the 
death of 0., his interest in the estates descends upon them. 

It is evident that they cannot have their own share appor- 
tioned without a previous apportionment of the share of C. 

But the sons or grandsons of C. cannot compel him to 
proceed to a partition unlfess he wishes it (m). 

§ 398. These principles require some modification where Bengal law. 
the case arises in Bengal. A son can never demand a parti- 
tion of property held by his father, but as soon as A., in the 
above diagram, died, his property would descend to his sons 


(l) Mitakahara, i. 6, § 1 • V. May., iv. 4, § 20—22 ; Smriti Chandrika. vin. 
§ 1—16? Katyavana, 8 Dig. 7j Devala, ib. 9, 10, 446, 448; Narada, xiii. § 25; 
§ Dig; 572, 575, 576 ; 1 Stra. H. L. 206 j 2 Stra. H. L. 361— 867 ; Moottoovmaada 
». Toombiiyasarny, Mad. Deo. trf 1849, 27 ; Poovathay v. Paroomal , Mad. Dec. 
of I860, 5. In come families, however, a custom called Patni-bhaga prevails of 
dividing according to mothers ; so that if A. had two sous by his wife B. t and 
three eons by O.. the property would be divided into moieties, one going to the 
sons by B., and the other to the sons by C. Stmrun v. Kh&dun, 2 S. D. 114(147). 

M Mitaksbara, i. 5, § 8 ; W. A B. 298 ; 1 W. MacN. H. L.50; 2 W. MaeN. 
150 ; 3 Dig. 9, 88, 888 \ ante, § 245 ; Daya Bhaga, iilJL $ 19, a. 6, § 2&. The 
Yiramitrodaya appears tobe of a contrary opinion. Viramit, p, 90, § 23a. 
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and their descendants, and would be divisible among them 
in the same manner as above stated. If any coparcener, 
however, dies without male issue, r but leaving a widow, a 
daughter, or daughter’s sons, his share will descend to them, 
and will not lapse into the shares of the other members as it 
would do under the Mitakshara law (n). The principles 
of this line of succession will be discussed hereafter. It is 
sufficient here to say that representation does not extend 
beyond daughters. Daughters of the same class inherit to 
their father, per stirpes . But daughters’ sons do not take as 
heirs to their mother, but as heirs to their grandfather. 
Consequently no daughter’s son takes at all, until all the 
eligible daughters are dead ; and such sons, where they do 
inherit, take per capita and not per stirpes . That is to say, 
if a man has two daughters, A. and B., of whom A, has one 
son, and B. has five, on the. death of the last daughter the 
six sons v r ill take equally (o). 

§ 399. Illegitimate sons of the three higher classes are 
entitled to nothing but maintenance (p). As regards the 
illegitimate son of a Sudra there is greater difficulty. It is 
said that if a partition is made by the father, he may be 
allotted a share at the father’s choice, and that if the parti- 
tion is made after the father’s death, the brethren should 
make him a partaker of the moiety of a share. The Bengal 
writers say that where the partition is made by the father 
himself, or after his death in pursuance of his directions, 
the share of such an illegitimate son may be equal .to that of 
a legitimate son. This would be natural enough, consider- 
ing the power which a father in Bengal has in the disposition 
of his property. Vijnanesvara lays down no rule upon the 
point, but speaks vaguely of “a share.” Where there are 
no legitimate sons, but there are daughters or daughters’ 
sons, the Mitakshara says that he is entitled to half a share 
only; the Daya Bhaga and Daya-krahma-sangraha say that 


*i) Daya Bhaga, xi. 1, § 47, 69, 66 j 1 W. MacN. 19, 22 ; past, § 493 
See post, § 478, 479. 

Jditaksb&m, i. 13, § 3 ; Day* Bha 
Vtodnt., p. 131, § 17; Ghwturya v. 8a, 

8afch f ,(P. 0.) 132; Qmapathg GHia 
iSflfcmt point, 18 M, 1. L $? ■> S.0- 6 


ix. 6 28 j V* May., *v. § 29—31$ 
JPurhaladt 7 M. I. A. 18; S. 0. 4 
ny, 2 Mad. H, 0. 369, reverted on a 
JR. 202; & fc. 14 Su*h. (P. O.) 83. 
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he shares equally with the daughter’s son (q ) : while the 
author of the Datta Chandrika considers that where there 
is no legitimate male issue, the illegitimate son of a Sudra 
shares equally with the whole series of heirs down to the 
daughter’s son (r). I know of no decision in which the 
right of an illegitimate son to sue for a partition has been 
raised. In a Bombay case, where however the point did not 
arise, it seems to have been the opinion of Nanabhai Haridas , 
J., that an illegitimate son could enforce a partition as 
against his brothers, but not as against his father, “ seeing 
that his right to take a share during his father’s lifetime is 
expressly made to depend on the father’s choice” (s). 

§ 400. The legality of a partition during the minority of 
s6me of the coparceners is recognized by Baudhayana , who 
says that “ the shares of sons who are minors, together with 
the interest, should be placed under good protection until 
the majority of the owners” (t). One text of Khtyayana 
appears to prohibit partition while there is a minor entitled 
to share (u). But it is quite evident that if such a rule 
existed, a partition could hardly ever take place. It is now 
quite settled that a partition made during the minority of 
one of the members will be valid, and if just and legal will 
bind him. Of course, his interests ought to be represented 
by his guardian, or some one acting on his behalf, though I 
imagine that the fact of his not being so represented would 
be no ground for opening*up the partition, if a proper one 
in other respects (v). When he arrives at full age he may 
apply to have the division set aside as regards himself, if it 
can be shown to have been illegal or fraudulent (to), or even 
if it was made in such an informal manner that there are no 


(g) Yajnavalkya, ii. § 133, 134; Mitakshara, i. 12, § 1.2 j Daya Bliaga, ix. 
§ 39, 30 ; D. K. S. vi. § §2-34 ; 3 Dig. 143 ; V. May., iv. 4, § 32. As to the moan, 
log of tl half-share, see post , § 460. As to the persons entitled under those 
texts, § 403, 464. 

(r]L Datta Ohandrika, v. § 30, 31* See post, $ 465. 

(«) Sadu v. Baiza, 4 Bom. pp. 44, 45f 
it) Baudhayana, ii. § 2. 

(u) 3Dig, 544. 

( v) 2 Stott. H. Ii. 362 ; 2 W. MaoN. 14 ; Demanti v. Dmrkanath,a B. t. K. 
303, note s SL 0. Sub nomine, Deo Bansee v. Ihvarkanothf 10 buth. 273. . * 
(w) Nallappa v Balarrmal, 2 Mad. H. C. 182; per curtain, Lakshm{bm-t. 
Ganpat, '4 Bom. H. O. ((j. <J, . J.) 150 ; Deowanti v. thuarkanath, 0 B. Ii. K. 868, 
note ; supra t note («). 
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means ol testing its validity (x ) . But a suit cannot be 
brought by, or on behalf of, a minor to enforce partition, 
unless on the ground of malversation, or some other circum- 
stances, which make it for his interest that his share should 
be set aside and secured for him (y). Otherwise he might 
be thrust out of the family at the very time when he was 
least able to protect himself. 

An absent coparcener stands on the same footing as a 
minor. The mere fact of his absence does not prevent par- 
tition. But it throws upon those who effect it the obliga- 
tion to show that it was fair, and legally conducted, and the 
duty of keeping the share until the return of the absent 
member (2). The right to receive a share of property 
divided in a man's absence is laid down as extending to his 
descendants to the seventh degree. But, of course, it would 
now be regulated by the law of limitation (a). 

§ 401‘i A wife can never demand a partition during the 
life of her husband, since, from the time of marriage, 
she and he are united in religious ceremonies (b). But in 
former times, where a partition took place at the will of 
others, the interests of ‘the women of the family, whether 
wives, widows, mothers, or daughters, were much better 
provided for than they are at present. Where the partition 
was made in the father's lifetime, the furniture in the house 
and the wife's ornaments were set aside for the wife, and 
where the allotments of the males were equal, and the wives 
had no separate property, shares equal to those of the sons 
were set apart for the wives for their lives (c). According 
to Harinatha , however, this right to a share did not arise 
where the husband reserved two or more shares to himself, 
as he was entitled to do, as the extra shares were a sufficient 
provision for his wives (d). And so, where the partition 


(®) Kales Smikwf v. Venendro , 23 Suth. 68. 

(y) 1 Stra. H. L, 206 ; Bvamiyar v. Choklcalingam, 1 Mad. H. 0. 106 { Alime- 
lammal t. Armachellam, 3 Mad. H. C. 69 ; Kamahshi v. Chidcmbcvra. ib . 94. 
(a) 1 Btra. H.L. 206; 2 Btra H. L. 341 $ 3 Dig. 644. 

(a) Daya Bhaga, viii, ; D. K. S. ix. See Act XV of 1877,' Sched. it. § 123, 
13/, 144. 

(3) Apaatamba, xiv. §16. 

, (4 Yajoavalkya, ii. $ 115 ; Mitakabara, i. 2, § 8—10 j Raya Bhaga, iii, 2, 
§81; D l 8. ri. §22-81; V. May. , iv. 6..§ % Virwaii.p. 67, § 10. 

<<*) 1 W. MaoN. 47. Bee, too,£* 8. u. §27. ( 
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took place after the father’s death, the mother and t|ie grand- 
mother were each entitled to a share equal to that of the sons, 
and the unmarried daughters eacli to the fourth of a share (<?). 
If the sons chose to remain undivided they had a right to do 
so. The women of the family could never compel a division, 
and were entitled to no more than a maintenance. This 
is still the law universally where the father leaves male 
issue (/). But where he leaves no male issue there is, as 
already observed, a difference between the law of the Mitak- 
shara and that of the Daya Bliaga. Under the former 
system females never succeed to the share of an undivided 
member so long as there are male coparceners in existence ; 
under the latter system they do. But according to the 
doctrines of Jimuta Vahana , the shares even of an undivided 
member are held in a sort of quasi-severalty (§ 327), so 
that the right of the female heirs to obtain possession of 
this share is rather a branch of the law of inheritance than 
of the law of partition ( g ) . 

§ 402. In Southern India the practice of allotting a share 
upon partition to wives, widows, or mothers has long since 
become obsolete. The Smriti Chandrika, which admits the 
right of an aged father, when making a partition with his 
sons, to reserve a double share for himself, says that if he 
does not avail himself of this right, he ought to take, on 
account of each of his wives, a share equal to that taken by 
himself (h). But the right of a father to reserve an extra 
share for himself in regard to ancestral property is now 
obsolete (§ 412), and the corresponding practice of reserving 


(e) Yyasa, Vriliaspati, 3 Dig. 12 ; Vislmu, 3 Dig. 16; Manu, ix. § 118 ; Mitak- 
phara, i. 7 ; Daya Bhaga, iii. 2, § 29, 34 ; V. May., iv. 4, § 18, 39, 40. Viramit., 

(/) 1 W. MapN, 65, n. ; F. MaoN. 45, 57. 

(a) See the remarks of Jaganuatka, 3 Dig. 9. “ The right of partition consists 
in the relation of son to the original possessor and the like. Even the son of 
the daughter of a man who leaves no male issue, and the son of a mother’s 
sister, are not intended by the term ‘undivided,’ since they belong to other 
families.” A daughter's son in Bengal would certainly be entitled to have bia 
grandfather’s share ascertained and. delivered to him (§ 398). But his suit 
would be more in the nature of an ejectment than of a partition, which implies 
previous membership in a joint family. ■ . • 

(A) Smriti Chandrika, iv. §26—39. This appears also to be the opinion of 
the author of die Sarasvati Vila**, who cites Apararka in support of it, §§ 77, 
111—117. 
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a share for wives has also disappeared. The pandits of the 
Madras Sudr Court, in a case where a man had made a 
deed of division allotting a share to his son, and another to 
his wife and daughter, declared that such a division was 
illegal by Hindu law, “ inasmuch as a wife and daughter, 
who have no right to property while a son is alive, are not 
capable of participating in the property while he is alive” (i). 
The practice in Madras, as far as my experience goes, is 
that in making a division during a father’s life, no notice is 
taken of his wife or wives, their rights being included in 
his, and provided for out of his share. As regards the 
mother, where partition is made after the death of her hus- 
band, the Smriti Chandrika, after discussing the texts 
already cited, points out that a widowed mother with male 
issue cannot be entitled to a partition of the heritage, as she 
is not an heir, but only to a portion sufficient for her mainten- 
ance and her religious duties. Consequently, that where 
she is stated to be entitled to a share equal to that of a son, 
this must mean such a portion as is necessary for her wants, 
and which can never exceed a son’s share, but which is 
subject to be diminished, if the property is so large that the 
share of a son would be greater than she needs, or where 
she is hi ready in possession of separate property (fc). This 
is in accordance with existing practice. The plaint in a 
suit for partition in Madras always sets out the names of 
such widows as are chargeable upon the property, and asks 
that the amount necessary for their maintenance may be 
ascertained and set aside for them. This amount, though 
of course in some degree estimated with reference to the 
magnitude of the property (§ 383), is never considered to 
be equal to, or to bear any definite proportion to, the share 
of sons. Mr. W. MacNaghten states that this exclusion of 
mothers from a distinct share on partition is peculiar to the 
Smriti Chandrika, and that according to the Mitakshara 
and other works current in Benares and the Southern 
provinces, not only mothers, but also childless wives are 

{*) Mennatthee *. Cheiwmbra, Mad. Dec. of 1858, 61. 

Snuriti Chandrika, i?. § 4— IT ; 2 Sira. H, L. 308. 
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entitled to shares, the term mdtd being interpreted to 
signify both mother and stepmother (l). The Viramitro- 
daya admits sonless wivefi to a share when partition is made 
by the father, but excludes them from a partition made 
after his death. The ground of the distinction is, that in 
the former case they take as wives, which in the latter case 
they can only take as mothers. He seems however to 
admit that the Mitakshara and the Madanaratna recognise 
the right of stepmothers to a partition with their Sons (m). 

I have been informed on high authority that the usage as 
regards allotting maintenance instead of shares to mothers, 
when a partition takes place in Bombay, is the same as that Bombay, 
which prevails in Madras. But the futwahs of the pandits 
lay it down that she is entitled to a share equal to that of a 
son, and the same view is stated by Mr. Justice West in a 
well considered judgment in a recent case (n).« I know of 
no express decision upon the point in Bombay. TSie High 
Court of Bengal has on several occasions decided that 
under Mitakshara law a mother is entitled when a partition 
takes place to have a share equal to that of a son set apart 
for her, either by way of maintenanbe or as a portion* of the 
inheritance, even though the partition takes place in the 
lifetime of the father (o). The same view is taken" by the 
High Court of the North-West Provinces which holds that 
a Hindu widow, entitled by the Mitakshara to a propor- 
tionate share with her sons upon partition, can claim such 
share, not -only quoad the sons, but as against an auction 
purchaser at a sale in execution of the right title and interest 
of one of the sons before partition (p). § 4f< C* v 

§ 403. Under the law of Bengal the rights of females Bights of 

women m 

— — - Bengal. 

(l) 1 W. MacN. 60. Tyasa expressly lays down that M the wives of the father 
who have no sous are entitled to equal snares (with the sons of other wives) 5 
and so are all the wives of the paternal grandfather/’ 8 Dig. 12 ; V. May., iv. 4, 

§ 19. says this includes step-grandmothers also. So also the Mithila school, D. 
K.S.vii§7. See a Big. 13; * 

(m) Yiramit.. p. 79, § 19. 

(n) Madhowrao v. ifustuuda^ 2 Bor. 454 [468] ; W. & B. 91, 92, 97, 100, 306, 

390 ; Lakshnum v. Satyabhamabai, 2 Bom. 494, 504. 

(o) Judoonath v. Bishonath, 9 Suth. 61 ; Mahabeer 
90 ; 8. O. 20 Suth. 192 j Laljeet v. Rajcooinar, ib. 32 
Pursrid v. Honooman, 5 Cal. 845 ; Strnrun v. Chundar 

(p) Bilaso v. Dina Nath, 3 AU. 88. 


v. Ramyad, 12 B, L. B. 
73 ? S, 0. 20 Suth.%36* 
Man, 8 Cal. 17. 
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stand much higher than they do in the other provinces. 
Partition during the life of a father is so uncommon in 
Bengal, that I can find rto authority as to setting aside 
shares for the wives. The Daya-krama-sangraha seems to 
limit the right of wives to have such shares to cases where 
the father makes a partition of his self-acquired property. 
In such a case, if peculiar property has been already given 
to one wife, the other wives, whether childless or otherwise, 
are entitled to have their shares made up to an equal 
amount. If they have had no peculiar property, then they 
are to have shares equal to those of sons ( q ). After the 
death of the father, the right of the widow depends upon 
whether the father has left male issue or not, and whether 
she is a mother or a childless wife. That is to say, she may 
either be a coparcener before partition, or only entitled to a 
share in the event of a partition, or entitled in no case to 
more than maintenance. 

1. If the father dies leaving no male issue, his widow 
becomes his heir, whether he is divided or not. She is in 
the strictest sense a coparcener. She became a member of 
the same gotra with her husband on her marriage, and is 
the surviving half of his body, as well as his heir (r). She 
can herself sue for a partition, and need not wait for her 
share until a partition is brought about by the act of 
others (a). 

2. If the father dies leaving issue, and a widow who is 
not the mother of such issue, she is never entitled to more 
than maintenance. The writers of the Bengal school differ 
in this respect from those of the other provinces, since they 
exclude a stepmother from the operation of the texts which 
speak of the share of a mother. And this exclusion equally 
applies, whether the widow was originally childless, or was 


(a) D. K. 8. vi § 22-26. 

(r) W. A B. 180 ; Vrihaspati, 3 Dig. 458 ; Daya Bhaga, xi 1, § 14, note, 43, 
46 64 ‘ D K 8 ii 2 $ 41 ¥ p ' 1 * 

(«) t. MaoN. '89, Wj .1 W. MacN. 49 ; Dhwm Doav. Ut. Shama Boontai, 8 
M. 1» A. 229, 241 i 8,0 .6 Suth. (t*. 0.) 43 ; Shib Per$had y. Omga Monee, 16 
Both. 291} Souiaminty v. Jogesk, 2 Cal. 262. As to the rights of several 
widows inter ee, port, § 469. As to the right of widows among the Jains to 
demand a partition of their hnshand's share, tee Sheo Singh t. Ut Vakho, 6 

K. W. 355 , affd. 6 I. A, 87 * 8. C. 1 A11. 68S. 



PERSONS ENTITLED TO PARTITION. 


453 


the mother of daughters only, or was the mother of sons 
whose line has become extinct before partition (t). 

3. If the father dies leaving male issue, and also a widow Mother, 
who is the mother of such issue, she is only entitled to main- 
tenance until partition, and she can never herself require a 
partition. But if a partition takes place by the act of others, 
she will be entitled to receive a share, if the effect of that 
partition is to break up or diminish the estate out of which 
she would otherwise be maintained ( u ). Hence her claim to 
a share is limited to the two following cases : first , when the 
partition takes place between her own descendants, upon Right of mother 
whose property her maintenance is a charge. Secondly , mBengal - 

when it takes place in respect of property in which her 
husband had an interest. 

§ 404. First If a widowed mother has only one son, she 
can never claim a share from him. But if he dies, and his 
sons come to a division, then she would be entitled*to share 
with them as grandmother. Similarly, if a man dies leaving 
three widows, each of whom has one son, and these three 
sons come to a division, none of the mothers would have a 
right to a share ; because each of ‘them retains her* claim 
intact upon her own son. But if the sons of one son divide 
among themselves, their grandmother will be entitled to a Grandmother, 
share. If the grandsons of all three widows divide, all the 
grandmothers will be entitled ( v ). In each case the share 
of the widow will be equal to the share of the persons who 
effect the partition. If it takes place between her sons, she 
will take the share of a son ; if between her grandsons, she 
will take the share of a grandson (w). Jf a mother has three 
sons, one of whom dies leaving grandsons, and a partition 
takes place between the two surviving sons and the grand- 
sons, the mother will be entitled to the same share as if the 

(t) F. MacN. 41, 57 5 1W, MacN. 50 ; 3 Dig. 13 ; D. K. S. vii. § 3, 5, 6 ; 

Daya Bhaga, iii. 2, § SO 5 ants, § 402. . . „ . 

(w) 2 W. MacN. 65, m 3 F. MacN. 45, 57, 59. Hence until partition she has 
no alienable interest. See Judoonath v. JHehonath , 9 Sutb. 61. 

( 0 ) F. MacN. 39, 41, 54 ; Sibbosoondery v. Bu8somvMy t 7 Cal. 191. 

M B. K. S. vii. § 2, 4. If she has already been provided for to the extern to 
which she would be entitled on partition, she takes no more ; if to a less extent, 
sbe takes as much more as will make up her share. " Jodoonath v. Brojon&th* 

12 B, L. R. 365. 
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division had been effected between three sons ; that is to say, 
the property will be divided into four shares, of which the 
mother will take one, each surviving son will take another, 
and the grandsons will take the fourth (»). Where the parti- 
tion takes place between grandsons by different fathers, the 
matter becomes more complicated. For instance, suppose A. 

A. 

6. c. i). 

2 grandsons. 3 grandsons. 4 grandsons. 

to have died leaving a widow and three sons, and these sons 
to die, leaving respectively two, three, and four grandsons, 
and that these grandsons come to a division. If their grand- 
mother was dead, the property would be divided into three 
portions, per stirpes , which would again be divided into two, 
three, and four parts, per. capita (§ 897). But if the grand- 
mother is alive, she will be entitled to the same share as 
a grandson. But it is evident that the grandsons by B. take 
a larger share than those by C., and these again a larger 
share than those by D. The mode of division, therefore, is 
stated to be, that the jvhole property is divided into ten 
shares! of which the grandmother will take one, the two sons 
of B. Tyill take three, the three sons of C. will take three, 
and the four sons of D. will take three. If the widows of 

B. , C. and D. were also living, they wonld be entitled to 
shares also. Each widow would take the same as her son. 
But in order to arrive at this share, a fresh division would 
have to be made. The three-tenths taken by the' sons of B. 
would be divided into three parts, of which his widow wonld 
take one. Similarly} the three-tenths taken by the sons of 

C. would be divided into four parts, and the three-tenths 
taken by the sons of D. wonld be divided into five parts, of 
which one would go to the respective widows of 0. and D., 
the remainder being divisible among their sons (y). The' 
same widow may take in different capacities, as heir of one. 
ht$nch of the family, and as mother or grandmother in 

pr m A ; — i — ..I— 

(m Praumki&sen v, Midtoosoondery, Fulton, 389 j Gooroopersaud ?. Seeb* 
thunder, F. MaoN. 29, 92. 

(y) F. liacN, 52-54. 



PERSONS ENTITLED TO PARTITION. 


455 


another branch. A very complicated instance of this sort 
is recorded by Sir F. MacNaghten as having been decided 
in the Supreme Court ah Calcutta (z). 

In one case in Bengal, where a partition was made after 
the death of all the sons by their widows, it was held that 
the grandmother had no right to a sh&re. No counsel 
appeared for the grandmother, and, as might be expected, 
no precedents were cited. The decision can hardly be looked 
upon as of much weight, in the face of the direct autho- 
rity on the other side (a). 

Where a partition takes place among great-grandsons 
only, it is said that the great-grandmother has no right to a 
share ( b ). But if a son be one of the partitioning parties 
with great-grandsons by another son, she would take a son’s 
share. And if a grandson and great-grandson divide, she 
would take a grandson’s share (c). * 

§ 405. Secondly . “ Partition, to entitle a mother to the 

share, must be made of ancostral property, or of property 
acquired by ancestral wealth. Therefore, if the property 
had been acquired by A., the father of B. and C., and B. 
and C. come to a division of it, their mother (the widow of 
A.) shall, but their grandmother shall not, take a share of it. 
And if the estate shall have been acquired by B. and C. 
themselves, neither their mother nor grandmother will be 
entitled to a share upon partition” (d). 

§ 406. Where a partition* takes place during the life of the 
father, the- daughter has no right to any special apportion- 
ment. She continues under his protection till her marriage ; 
he is bound to maintain her and to pay h^ marriage expenses; 
and the expenditure he is to incur is wholly at his discretion 
(e). But where the division takes place after the death of the 


« (») Sree Motee Jcemoney v. Attar am, F. MacN. 64 ; Callychwrn v. Jonava t 1 

Ind. Jur. N. S. 284 $ Jugomohan v. Sarodamoyee, 3 Cal. 149 ; Tont v. Tarwpro - 
sonno, 4 Oal. 766. 

(а) Rayee v. Pvddum, 12 Subh. 409, affirmed on review, 18 Snth. 66 i Bilaso v. 
Vina Nath, 3 All. 88 ; Sibbosaondery v. Bussoomutty , 7 Cal 198. See Vyasaand 
Vrihaapati, 3 Pig. 12, where the right o£ the grandmother to a share is .expressly 
asserted j and so Jaganuatha says, 3 Dig. 27 ; see per Wilson, J., 7 Gal. 196. 

(б) 3 Pig. 27 ; F.MaeN. 28, 61, doubted by Dr. Wilson, Works, v. 26. a 

(«) F. MaoN. 62. 

(d) F. MaoN. 61, 64. 

h) Mitakahara, i. 7, § 14. 
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father, the same texts which direct that the mother should 
receive a share equal to that of a son, direct that the daughter 
should receive a fourth share (/).< It is evident, however, 
that there was much less need to set apart a permanent 
provision for a daughter than for a widow. The expenses 
of her marriage, and her maintenance for the very few years 
that she could remain in her father’s family, constituted the 
only charge that had to be met in respect of her. Hence it 
was very early considered that the mention of a definite 
fourth only meant that a sufficient amount must be allotted 
tQ each daughter to defray her nuptials. This view is 
combated by Vijnanesvara , who maintains that the letter 
of the law must be respected. The Smriti Chandrika, how- 
ever, evidently inclined to the modern doctrine, as it states 
that the full fourth is only to be given where the estate is 
inconsiderable. And it is expressly asserted by the Mad- 
haviya And the Bengal writers, and those of the Mithila 
school (g). The practice at present is in conformity with this 
opinion (A). 

Where daughters take as joint-heirs, the effect of parti- 
tion between them comes under the law of succession, and 
will be discussed hereafter (§ 475). 

§ 407. A stranger cannot compel a partition, in the sense 
of compelling any or all of the members of a family to 
assume the status of divided members, with the legal conse- 
quences following upon that stdtus . But he may acquire 
such rights over the property of any coparcener as to 
compel him to separate the whole or part of his interest in 
the joint property, and so sever the coparcenary in respect 
of it. This may be effected either by actual assignment, or 


(/) Yajnavalkya, ii- § 124; see ante, § 401. As to the mode of osculating 
the fourth, see Mitaksnara, i. 7, § 5—10; 8 Dig. 98, 94; Smriti Ohandrika, iv. 
§ 34; Wilson, Works, v. 42. 

(g) Mitaksbara, i. 7, §11; Smriti Chandrika, iv. § 18, 19 ; Madhaviya, § 25, 
where he misrepresents the opinion of Vijnanesvara : Day a Bhaga,iii. 2, § 29; 
P/HJ 0, vii, § 9, 10 ; 3 Dig. 90—94. The Viramitrodaya org ue# lor ^e view 
adopted by the Mitekshara, but sets out the conflicting opinions, Viramit., p. 81, 
"'21.' TheSarasvati Vilasa sets out both views, but states the modem doctrine, ' 

ri tch is that Of Apararka, last, though without offering any opinion of his own, 
§§ 119—183- 

(h) S’. HaoN. 56, 98 ; W. MaoN. 50. Daughters have no right to claim a 
ijfeare of their, mother's property during her life, in 'eases in which they would 
be me byte* i Mathura v. JSsu, 4 Both. 545. 


1 . 
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by operation of law, as by insolvency, or upon a sale in 
execution of a decree (i ) . How far a member of an undivided 
family under Mitahsharaplaw can, by his own voluntary act, 
transfer his rights in the joint property to a stranger, is a 
matter upon which there is much difference of opinion, and 
which has already been examined (Ic). But so far as the 
right of transfer is recognized it will be enforced, either by 
putting the purchaser in possession of an undivided interest, 
or by compelling the owner of the undivided interest to 
proceed to, or permit a partition, by means of which the 
hostile right can be satisfied (Z). 

§ 408. Persons who labour under any defect which dis- Disqualified 
qualifies them from inheriting, are equally disentitled to a heirs ' 
share on partition (m). But except in the case of degrada- 
tion, which has now been practically abolished by Act XXI 
of 1850, (Freedom of religion) such incapacity $ purely per- Disqualification 
sonal, and does not attach to their legitimate issue fn). Its 13 personal * 
effect is to let in the next heir, precisely as if the incapacitated 
person were then dead. But that heir, must claim upon his 
own merits, and does not step into his father's place. For 
instance, suppose the dividing parties were C. and F., aifd that 
E. were incapacitated but alive, his son F. would be entitled 

B. dead. D. dead. 

A. A. 

k 

to claim half of the property. Bat if F. was the incapacitated 
person, and D., and E. were dead, G. would have no claim, 
being beyond the limits of the coparcenary (o). On the other 


(i) Per curiam,, Soorjeemoney Dosaee v. Denobundoo, 6 M. I. A. 539; S. 
C. 4 Sutb. (P. O.) 114 ; Deencbyal v. Jugdeep , 4 I. A. 247 ; S. 0. 3 Cal. 198. 

(k) Ante, § 307; et seq. 

(l) Ancrnd v. Prankisto, 3 B.L. R. (O.O. J.) 14 ; Rughoonath v. Luckhun, 
18 Suth. 23 ; Muddun Gopal v. Mt. Gowrbutiy, 21 Sutli. 190 ; Lall Jha v. 
Shaikh Jvma* 22 Suth. 116; Jhubboo v. Khoob Lall , *6. 294. 

(m) Mitakebara, ii. 10 • V. May., iv. il ; Daya Bhaga, v. ; D. K. S. lii. See 
pest, chap, xir, Rameahye v. Lalla Laljee, 8 Cal. 149. 

(n) Mitakshara, ii. 10, § 9—11 j Daya Bhaga, v. § 17— *19. As to adopted 
sons, see ante, § 97. 

(o) 2W. MacN. 42; Sodhnarain v. Omrao, 13 M. I. A. 519 ; S. 0.6 B.L. R. 
509 ; per Peacock , 0. J., Kalidas v, Krishan, 2 B. L. K, (F. B.) 115 ; ante, § 245. 

'59 



458 


TEUSONS ENTITLED TO PARTITION. 


Result of its 
removal. 

Removal of 
disability. 


Effect of fraud. 


hand, such disqualification only operates if it arose before 
the division of the property. One already separated from 
his coheirs is not deprived of his allotment ( p ). And if the 
defect be removed at a period subsequent to partition, the 
right to share arises in the same manner as, or upon the 
analogy of, a son born after partition (g). How this analogy 
is to be worked out is not so clear. If the removal of the 
defect is to be treated as a new birth at the time of such 
removal/ then the principles previously laid down would 
apply \r). If the partition took place during the life of the 
father, and onejof the sons were then incapable, he would 
take no share. But if his defect were afterwards removed, 
he would inherit his father's share. If, however, the parti- 
tion took place after the father's death, and one of the 
brothers was excluded as being incapable, and was after- 
wards curec^ liis cure could only be treated as a new birth 
by the fiction that he was in his mother's womb at the time 
of the partition. If this analogy could be applied, he would 
be entitled to have the division opened up again, and a new 
distribution made for his benefit. But that would be rather 
a violent fiction to introduce, in a case where the incapacity 
was romoved, possibly many years after new rights had been 
created by the division, and acted upon. Suppose, however, 
ihat the incapable heir was nevor cured, but had a son who 
was capable of inheriting. If the son was actually born, or 
was in the womb, at the time of- the partition, be would be 
entitled to a share, if sufficiently near of kin. But if he was 
neither born nor conceived at that time, he could not claim 
to have the partition re-opened. Ho could only claim to 
succeed as heir to the share taken by his grandfather ; and 
if the partition took place between the brothers, he could 
claim nothing more than maintenance ( 5 ). 

§ 409. It has been suggested that a coparcener, other- 
wise entitled, may lose his right to a share if he has been 


(p) Mitakflhara, ii. 10* § 0 ; Sevachetumbara v. Parasucty , Mad. Dec. of 1867, 
210 . 

(9} Mitaksbara, ii. 10, § 7; V. May., iv. 11, § 2. 

{r) Antrim. 

(#) See .this subject discussed by Peacock , C. J M £a lidas v. Rrishan, 2 13- L. 

IMF. B») lMh-121, 
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guilty of defrauding his coheirs. This view rests upon a * 
text of Manu (t) : “Any eldest brother who from avarice 
shall defraud his younggr brother, shall forfeit his primo- 
geniture, be deprived of his share, and pay a line to the 
king.” This |ext is explained by Kalluka BJvatta and Jagan- 
natha as meaning, that the eldest brother by such frau- Frond of co- 
dulent conduct forfeits his right to the special share to which parcei,er ‘ 
in early times he was entitled by seniority (u). Yajnavalhya 
and Katyayana merely say, that property wrongly kept back 
by one of the co-sharers shall be divided equally among all 
the sharers when it is discovered (i?). This^exeludos the idea 
that the fraudulent person is to forfeit his whole share, or 
even his share in the property so secreted. The Mitakshara 
discusses the act with reference only to the question of 
criminality. The author decides that the act is criminal, 
but does not assert that it is to be followed Ify forfeiture, 
and soems to assume that the only result will be* that the 
partition will be opened up, and a fresh distribution made of 
the property wrongly withheld (w) . The other commentators 
of the Benares school either follow the Mitakshara, or pass 
the point over without special notice (x). On tin* other 
hand, the Bengal writers are of opinion, that the act of one 
coparcener, in withholding part of the property which is 
common to all, is not technically theft, and is not to bte 
punished by any forfeiture (y). The Madras Sudder Court 
in one case followed the literal meaning of the text of Manu, 
and held that it was a complete answer to a suit for par- 
tition by a brother, that he had committed a theft of part of 
the paternal property. In this decision they set aside the 
opinion of their senior pandit, who was of opinion that the 
embezzler of common property incurred no forfeiture thereby. 

The junior pandit had first stated generally, that the 


(t) ix. § 213. 

M 2 Dig. 564. 

(«) Yajn&valkya, ii. § 126 ; 3 Dig. 398. 

(' ) Mitakshara, i 9. This chapter seems to have been differently understood 
bv Sir Thomas and Mr. Strange, 1 Stra. H. L. 232 5 Stra. Man. § 273. Messrs. 
West and Biihler take the view stated in the text, W. & B. 307- * 

Smriti Chondrika, xiv. § 4—6 ; Madhaviya, § 64 j V, May*, iv, 6, § 3 1 
VirarateMWoited W. tc B. m. 

<tf) Dftja Bhaga, riii. § 2, 8-15 j D. K. S. tni. ; 3 Dig. 397, 400, 
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person who had embezzled part of the common property 
forfeited all claim to share in the estate. On giving in his 
written opinion, he modified this view by limiting the for- 
feiture to a prohibition of sharing in the portion actually em- 
bezzled. This opinion also the Court set aside, preferring that 
first given ( 2 ). The Court of the North-West Provinces has 
arrived at an exactly opposite conclusion, and has laid down 
that the wrongful appropriation by one brother of part of 
the joint testate, which the others might have recovered by 
an action at law, was no bar to a suit by him for partition (a). 
This certainly appears to me to be the sounder view. 

§ 410. Any direction in a will prohibiting a partition, or 
postponing the period for partition, is invalid, as it forbids 
the exercise of a right which is essential to the full enjoy- 
ment of family property by Hindu law ( b ). On the other 
hand, an agreement between the members of a Hindu family 
not to come to a partition would be binding upon themselves. 
But unless the agreement also contained a condition against 
alienation, it would not prevent any of the parties to it from 
selling his share, and would be no bar to a suit by the 
vender to compel a partition (c). Nor do I imagine that 
such an agreement coujjl ever bind the descendants of the 
parties *to it (d). 

§ 411. As Hindu law contemplates union and not parti- 
tion as the normal state of the family, it follows that lapse 
of time is never in itself a bar to a partition. But the Statute 
of Limitations will operate from the time that a .plaintiff i$i 
excluded from his share, and that such exclusion becomes 
known to him (e). c 

§ 412. Third, the mode of division. — The principle of 
Hindu law is equality of division, but this was formerly 
subject to many exceptions, which have almost, if not 

(%) Canacumma v. Narasimmah , Mad. Dec. of 1858, 118. 

At) Kalita v. Bvdree, 3 N- W- 1*. 267. 

(M Nubkissen v. Hurris C hander } F. MacN. 323 ; Mokoondo v. Gonesh, 1 Cal. 
JM ; Jeebun v. Romanath , 23 Suth. 297 ; Act IV of 1882, §§ 10, tl. (Transfer 

^ (c)°Ehamdhone v. Anund , 2 Hyde, 97 ; Anand v. Pranhisto , 3 B. L. R. (0. 
*0. 3\) 14; Anath v. Mackintosh, 8 B. L. E. 60 ; Rajmder v. Sham Chund t 6 
OalA07. 

(<Z) See Venkatramarma v. Bramanna , 4 Mad. H. C. 346. 

\e) Thakur Durriao v. Thakur Davi , 1 I. A. 1 ; Kali v. Dhununjoy, 3 Cal. 
228 j fiat XV of 1877, scfced, ii. § 127. 



MODE OF PARTITION. 


m 


altogether, disappeared. One of these exceptions was in 
favour of the eldest son, who was originally entitled to a 
special share on partition, either a tenth or a twentieth in 
excess of the others, or some special cliattle, or an extra 
portion of the flocks (/). Sir H. S. Maine suggests that Special shares 
this extra share was given as the reward, or the security, for 
impartial distribution ; and refers to the fact that such extra 
privileges were sometimes awarded to younger sons ( g ), or 
to the father, as a proof that the right was unconnected 
with the rule of primogeniture (h). It seems to me pro- 
bable that the double share which the father was allowed 
to retain for himself (i), was the inducement given to him 
to consent to a partition, at the time when his consent was 
indispensable (§ 217), and perhaps also was intended to 
enable him to support the female members of the family, 
who would naturally remain under his care. •Among the 
Hill tribes, when a division takes place, the famiiy house 
sometimes passes to the youngest, sometimes to the eldest, 
son ; but invariably the son who takes the house takes with 
it the burthen of supporting the females of the family ( Jc ). 

The practice of allotting a larger share to the father-would 
naturally survive, though to a lesser degree, in favour of 
the eldest son as head of the family. Under the law of the 
Mitakshara the practice of giving an extra share to the 
father is now said either to be a relic of a former age, or 
only to apply to a partition by the father of his own self- 
sfcquired property (Z). As between brothers or other rela- 
tions absolute equality is now the invariable rule in all the now obsolete, 
provinces (m), unless, perhaps, where* some special family 


(/) Apastamba, xiii. § 13; Baudhayana, ii. 2, § 2—5 ; Gautama, xxviii. § 11, 
12; Vasishta, xvii. § 23 ; Manu, ix. § 112, 114, 156 ; Narada, xiii. § 18 1 ; Devala, 
2 Dig. 553; Vrihaspati, ib. 556 ; Harita, ib, 558; Yajnavalkya, ii. § 114 ; 
Viramit., p. 63, § 9. . , 

(g) Gautama, xxviii. §6, 7 ; Yasishta, xvii. § 23 ; Manu, ix. § 112. 

(h) Early Institutions, 197. 

ii) Narada, xiii § 12; Vrihaspati, 3 Dig. 44; Katyayana, tb . 53; Saneha & 
Liohita, 2 Dig. 555. 

(fc) Breeks, Primitive Tribes, 9, 39, 42, 68. 

(2) Mitakshara, i. 6, § 7; Madhaviya, § 16 ; V. May., iv. 6, § 12, 13. Viramit., 
p. 65, § 13. See Srariti Qhaudrika, ii. 1, § 28—32, 41, where it is said to be 
allowable on a partition made by an aged parent. 

. M Mitakshara, i. 2, § 6, i. 8, § 1—7 ; Sinriti Chandnba, n. 2, § 2, fc. 3, 
1 16—24 ; Madhaviya, § 9 ; V. May., iv. 6, § 8—11, 14, 17; Daya Bhaga, ih. 2, 
§ 27 $ D. K. vii.J li, 18. Viramit., p. 60, § 11, p. 70, § 14. 



MODE OF PARTITION. 


custom to the contrary is made out («); and this rule equally 
applies whether the partition is made by the father, or after 
his death (o). , 

Other grounds of preference arose in regard to sons of 
different rank ; that is to say, sons by mothers of different 
caste, or sons of the ten supplementary species. These 
shared in different proportions, or some absolutely to the 
exclusion of others (j?)* But these different sorts of sons 
arc long *since obsolete (§§ 74, 83). The right of a person 
who has made acquisitions, in which he has been slightly 
assisted by the joint property, to reserve to himself a double 
share, has already been fully considered (§ 260). 

§ 413. Hitherto wo have been considering the case of 
joint property, as to which partition was a matter of right 
and not of favour. There is greater uncertainty where the 
partition wan of property which was divisible as a matter of 
favour and not of right. Under Mitaksha.ra law this case 
could only arise where the father chose to divide his self- 
acquired property among his sons. It is quite clear that 
the fathor might give away this property to any one he 
chose (§ 328), and it wDuld seem to follow that ‘he might 
distribute it among his family at his own pleasuro. Vishnu 
says, ‘*If a father make a partition with his sons, he does 
so in regard to his own self-acquired property by his own 
pleasure” ( 5 ). This, of course, may refer to his right of with- 
holding such property absolutely from distribution. Other 
texts which seem to leavo the father a discretion as to allow- 
ing larger or smaller shares to his sons, may refer to the 
practice of givfng e^tra shares to an elder son, an acquirer 
or the like (r). The interpretation put upon these texts 
by the Hindu commentators was, that even in regard to 
self-acquired property, the right of the father to make an 


(n) Sheo Buksh v. Futteh , 2 S. D. 265 (340) s 2 W. MacN. 16. As to agree- 
ments to divide in particular shares, see Ravi Nirunjun v. Pr ay ag, 8 Cal. 138 
( 0 ) Rhyrochund v. Rusaomunee, 1 S. D. 28 (36 ) ; Neelkaunt v. Munee t ib. bH 
(77) ; TaUwar v. Pubhvan , 8 S. D. 301 (402) ; Lakshman v. Mamchandra, 1 
Bom. 561. * 


. (p) Mitakslmra, i. 8, 11 ; Daya Bhaga, ix, § 12 j D. K. S., vii. § 19 j V. May., 
iv, 4 § 27‘ 


to) xvii. § 1. 

(r) Yajnavalkya, ii< 


§ 114, 116 j Narada, xiii. § 15, 16, 
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unequal distribution could only exist where there was either 
a legal reason, as in case of an elder son’s share, or a moral 
reason, such as the necessitous state of one of the sons, and 
that it could never exist where the act emanated from mere 
partiality or vicious preference (#). The author of the Smriti 
Chandrika sums up his argument upon the point by saying, 

“ It is hence settled that unequal distribution made by the Whero property 

father, even of his own self-acquired property, according to 18 Bolf ' aC(luir0(1, 

his whims, without regard to the restrictions contained in the 

shastras , is not maintainable, where sous are dissatisfied with 

such distribution ,, (t). In a Madras case, where a man had 

made a division of hip self-acquired property, givingabout a 

tenth to his son, and the rest to his wife and daughter, the 

Sudder Pandits said that such a disposition would be valid 

as regards the personalty, but not as regards the realty (w)* 

In the Punjab it is held that a man may distribute his self- 
acquisitions at his own pleasure ( v ). If the rule is anything 
more than a moral precept, it must depend upon the distinc- 
tion, which I will notice presently, between a partition, which 
may be effected by mere agreemept, and a gift, which re- 
quires delivery of possession. 

§ 414. In Bengal the peculiar doctrinos of the Day$ Bhaga Bengal law. 
leave a father practically at liberty to dispose of all his 
property, no matter of what sort, or how acquired, at his own 
free pleasure, in favour of any one upon whom he chooses to 
bestow it. One would expect, therefore, to find that, when 
he chose to distribute it among his sons, Jie would be at 
liberty to do so to whatever extent, and in whatever pro- 
portions he liked. This, however, fs by no means so. 

Jimuta Vahana draws the distinction between self-acquired 
and ancestral property, saying that in the former case the 
father may give his sons greater or lesser allotments at his 
ploasure, but in the latter case his discretion is limited. Ho 
cannot reserve more for himself than his double share (w). 


( 8 ) a Dig. 540, 541, 646 : Mitakshara, i. 2, § 6. IS, 14. w T 

* m Smriti Chandrika, ii. 1, § 17—24; Varadrajah, p. 8; 1 Stra. H.L.194; 
2 W. MacN, 147, note. r * 

(u) Meenatchee v. Ghetumbra , Mad. Dec. of 18 d3, ol. 

(t>J Punjab Cuftt. 35. . ^ . r 

l < w ) Daya Bhaga, ii. § 15-20, 35, 47, 60, 73 ; D* K. 8. yi. § 10. 
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With regard to his sons, he is also under restrictions. If 
the partition is made at the request of his sons, he is bound 
to give each an equal share, the legal deduction in favour 
of the eldest being alone allowed (03) . If, however, he makes 
the partition of his own accord, he may make a partial or a 
total division. The former seems not to come under the 
rules which govern a legal division. The father appears 
still to remain the head of the family, and to retain a 
certain control over the whole property, but allots small 
portions of it to his sons, retaining the right to take these 
portions back, if he becomes indigent^). Where, how- 
ever, the partition is a total one, the same distinction exists 
between his rights over the ancestral and self-acquired pro- 
perty. As regards the former, the distribution must be 
equal or uniform, in the sense of not being arbitrary ; that 
is, any inequality in the shares of the sons must be au 
inequality prescribed, or at least permitted, by the. law, as 
arising from the superior age or merit of the son whom he 
prefers (z). But as regards the self-acquired property, he 
may make a distribution according to his own free will, 
thought even in this case the preference must arise from 
motives recognized by the law, on account of the good 
qualities or piety of the one who is preferred, or his incapacity, 
numerous family, or the like (a) . Whether such reasons are 
sufficient to authorize an unequal distribution of ancestral 
property also, does not seem cleav. In commenting on the 
text of Narada (xiii. 4), the father, “ being advanced in years, 
may himself separate his sons, either dismissing the eldest 
with the best share, .or in any manner, as his inclination 
may prompt,” he says that this last clause means something 
different from the giving of an extra share to the first- 
born, but that the discretion so allowed is again restrained 
by the subsequent text (xiii. 16), which forbids a distribu- 
tion made under improper influences, or contrary to the 
directions of law (6). If these passages apply also to 


_ , 58 . 186 . * 

(y) D&ya Bhaga, ii. § 67# 2W. MaeN. 148 j D. K. £Lvi. § 8* 

(*) Daya Bhaga, ii. § 50, 76, 79. See as to extra shatfee, io. § 37, 4?, 74. 
(<*) Daya Bhaga, ii. § 74, 76, 82. (&)£Daya Bhaga, ii. § 81—65. 



MODE OF PARTITION. 


465 


ancestral property, the result would be that the power o£ ia 

distribution, both of ancestral qnd self-acquired property, 
would stand on the same footing. The father might divide 
either sort unequally, if he could find any justifying pretext 
in the superior qualities, or greater necessities, of the son 
whom he preferred. The Daya-krahma-sangraha, however, 
limits the right of making an unequal distribution among 
sons, in consequence of tlieir superior qualifications or greater 
necessities, to the case of self-acquired property, or ancestral 
movable property, such as gems, pearls, corals, gold, and other 
effects (c). As regards ancestral landed property, the only 
inequality it appears # to sanction is the special share for the 
elder son (d). In the case of a man’s own self-acquired 
property, he may allot it as he chooses, subject as before to 
the necessity of showing some proper ground of preference, 
and an absence of improper motive (e). * 

§ 415. It is, of course, obvious that where a "father is 
allowed to prefer one son to another on the ground of supe- 
rior piety or moral qualifications, and is himself constituted 
as the sole judge of such qualifications, it is merely another 
way of saying that he may distribute the property as he 
chooses. A little hypocrisy is all that is needed in order to 
convert illegality into legality (/). But even as regards 
ancestral immovable property, the Bengal pandits appear in 
two cases to have taken the view which is suggested by Jimuta 
Vahana, rather than that* which is expressed by the Daya- 
krama-san’gralia and to lay it down that grounds of personal 
preference, actually existing, will justify a father in prefer- 
ring one son over another (< 7 ). The only question that arises 
is, whether the pandits in the two last cases were not speak- 
ing of a gift, and not of a partition. I think they were. I 
have already quoted the series of decisions in Bengal which 
practically affirm the right of a father to do what he wishes 
with his property. They seem in complete conflict with the 


, 42, and pandits in 


(c) D, K. S- Vi. § 13, 18—20 ; acc. Jagannatha, 3 Dig. 39, 42, and pi 
DhoiL'anny Churn v. Ramkaunt , 2 S. D. 202 (259) ; 2 W. MacN. 2, 16* 


(e) lb. § 8-15. See F. MacN. 242-208. ; w ^ ^ „ 

( /) See the opinions of PoniHta rninted F. MacN. 260 ; 3 Dig* 1. 
<(/> F. MaoN. 260, 265. 
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opinions of the pandits in the case of Bhowanny Churn v. 
Ramkaunt (A). Now it will be observed that throughout 
the opinions of the pandits in the latter case, they directed 
their attention exclusively to the law of partition, and only 
cited texts bearing upon that law. In the opinions cited in 
the other cases, and referred to in the remarks on Bhowanny 
Churn’s case, they directed their attention as exclusively to 
the law of gifts, and only cited texts showing the power of an 
owner of property to dispose of it during his lifetime. The 
fact is, the two sets of texts are quite irreconcilable. They 
mark different periods of law. The former are a survival from 
the time when the power of a father pver property was as 
restricted in Bengal as it is now in the Provinces governed 
by the Mitakshara. These texts probably remained unex- 
plained away, because unequal distributions of a man’s 
whole property continued to be unusual. The texts which 
forbid alienations of particular portions of it were explained 
away, because such alienations became common. Jagan - 
natlia tries to reconcile the two principles which allow a gift 
to one in preference to another, but forbid a distribution 
which gives more to one than another (i). His reasoning, 
so far as I am able to follow it, appears to be, that, where 
a father proceeds to a partition with his sons, he divests 
himself of his property, with a view to its vesting again in 
those who are entitled to share it by virtue of their affinity 
to him. That being so, it can only vest in such persons, and 
in such proportions, as the law of partition directs. But 
when he divests himself of his property in order to make a 
gift, he immediately* vests it again in the person, be it a 
stranger or otherwise, to whom he delivers the possession. 
The transaction is valid if it conforms to the law of gifts. 
Now this is really all that was decided by the case of Bho - 
wanny Ohurn v. Ramkaunt . The pandits were unanimous 
that as a partition the transaction was bad. In this .they 
were apparently right. They differed as to whether it would 
h|ve been invalid for want of possession, if, as a partition, it 

Wa S. D. 202~(259); ante, §*326. See this case discussed by Sir F. MacN. . 
p. 283 ; per curiam, Ltikchmy v. Narasimha, 3 Had. H. 0. 43, 48 1 Wilson’s 
Work., v, 76, 88. 

, (i) 3|Hg.S,47. 
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had been legal. As to this it may now be taken that their 

doubts were unfounded, and that actual possession is not 

necessary in order to make a partition final and binding 

(§ 418). The Judges of the Sudder Court accepted their 

findingthat the distribution was illegal. If so, it could only 

take effect as a series of gifts. But viewed in this light it 

was inoperative, because there had been no delivery of pos- Result of cases. 

session (§ 329). The result would be, that a father under 

Mitakshara law, in dealing with his self-acquired property, or 

any other property in which his sons take no interest by 

birth, and a father under Bengal law in dealing with any 

property, may distribute it as he likes. If he conforms 

to the rules of partition, the transaction will be valid by 

mutual agreement, without actual apportionment followed 

by possession ; but if he does not conform to those rules, 

then he must deliver the share to each of tlie Sharers, so as 

to make a valid gift to each. • 

§ 416. A partition may be partial either as regards the Wliore orUy 
persons making it, or the property divided. Any one 
coparcener may separate from the others, but no coparcener, 
except perhaps the father, can compel the others to become 
separate among themselves. A father may separate from 
all or from some of hi£ sons, remaining joint with the other 
sons, or leaving them to continue a joint family with each 
other (A;). It was stated in two Bengal cases, that where 
one brother separates from the others, and these continue 
to live as a joint family, it must be presumed that there has 
been a complete separation of all the brothers, but that those 
who continue joint have re-united (£)• But that seems to 
be merely a question of fact. If nothing appeared but that 
one brother had taken his share, and left tlie family, while 
the other brothers continued exactly as before, it seems to 
me the proper presumption would be, that there never had 
been any severance in their interests. It has been suggested 
by Messrs. West and Buhler that one Bombay decision (of Division 
which they disapprove) lays down that a grandfather can, by 

~1&) itMftkflliara, i S, § 2> W. vfe B. 800. " ~~~ 

(l) Judub chunder v. Benodbeharry, 1 Hyde, 214 ; Petambur v. Hwnsh Chun* 
der . 15 Sath, 800 ; Kesatbrwm v. Nand Kishore , 3 B. L. R, (A- 0, J.) 7 ; & 0. 11 
Sutk 80S. 
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his will, enforce a state of division among his grandsons. 
The case referred to appears to mo only to decide, that pro- 
perty may be devised in such a way that the persons to whom 
it is bequeathed, if they take it under the will, will take it 
in severalty and not as joint tenants (m). Such a state of 
things would be quite consistent with their remaining un- 
divided in other respects. Whether a grandfather could so 
bequeath property would depend upon the nature of his 
interest in it. If it was his own exclusive property, of course, 
he could devise it on any terms he likod. But if it was 
ancestral property, which would by law descend to his grand- 
sons as coparceners, I doubt whether ho could by his will 
compel them to accept it with the incidents of separate pro- 
perty. The death which severed his interest, would also, 
as I imagine, terminate his power over the property (§ 347). 
A different case recently occurred in Madras. A father with 
three sonn by one wife, and two sons by another, executed a 
document in his last illness, directing the property to bo 
divided into three-fifths, and two-fifths shares, with a small 
reservation for himself. The Court found that the docu- 
ment was intended to operate from its date as an actual sever- 
ance,^^ of the interest of his sons by one wife from that of his 
sons by ‘another ; secondly , of the interests of all his sons from 
his own during his life. Neither his eldest son, who was of 
age, nor the guardian of his infant sons, were parties to the 
suit. It was held by the Court tha*t the transaction was a par- 
tition which altered the status of the sons though without 
their consent, by virtue of the special authority of the father. 
Muthusawmy Aiyer , *[., upon a review of the native authori- 
ties, said, " According to the Hindu law it is competent to a 
father to make a partition during his life, and the partition 
so made by him binds his sons, not because the sons are con- 
senting parties to the arrangement, but because it is the 
result of a" power conferred on him, though subject to certain 
restrictions imposed in the interest of the family. In cases 
like this the question is not whether such partition is a 
, c$n£ra<i| like a partition made among brothers after their 

(m) W. &B. 801 ; Lakshmibai v. Garvpat Moroba , 4 Bom. H. 0. (O. 0. J.) 
1 150 5 B.jQ, appeal 5 Bom. H. C. (A. 0. J .) 128. 
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father’s decease, but whether it is a legal transaction, con- 
' eluded in conformity to the Hindu law” (ft). 

Even where the division is only between certain members 
of the family, it is necessary, unless in such a case as that 
just cited, that all the members should be parties to it, as the 
interests of all are necessarily affected by the separation of 
any. And if the partition is effected by decree of Court, all 
the members must be brought before the Court,, either as 
plaintiffs or defendants (o). 

§ 41 7. Every suit for a partition should embrace all the 
joint family property (p), unless different portions of it lie in 
different jurisdictions, in which case suits may be brought 
in the different Courts to which the property is subject, (q) ; 
or unless some portion of it is at the time incapable of par- 
tition (r). And if a member sues for partition of property 
in the hands of the defendant, ho must bring into hotchpot 
any undivided property held by himself, and thus make a 
complete and final partition (»). Hence, where there has 
been a partition at all, the presumption is that it was a com- 
plete one, and that it embraced the whole of the family 
property. Therefore, if property is afterwards found m the 
exclusive possession of one member of the family, and it is 
alleged that such property is still undivided and divisible, 
the proof of such an allegation rests upon the party making 
it ( t ). But there may be a partial division, of such a nature 
that the coparcenary ceaseS as to some of the property, and 
continues sts to the rest (u). Where su ch a^state of thing s 

(ft) Kandasami v. Doraisami , 2 Mad. 317, 321. 

(o) Narsimha v. Ramchendra, 1 Mad. Doc. 52 ; Pahaladh v. Mt. Luchvvun • 
butty > 12 Suth. 256. 

{$)) Ma,n n, ix. § 47 ; Dac^jeev. WUtal , Bom. Sol. Kep. 151 ; Dasari v. Dasari, 
Mad. Dec. of 1801, 86 j Ruttun Monee v. Brojo Mohun , 22 Suth. 3.13 ; Nanabhai 
v. Nathabkai, 7 Bom. H. C. (A. 0. J.) 46; per curiam, Narayan v. Nana 
Manohar , ib. 178, affirming 2 W. & B. Infcrod. 17 ; Trimbah v. Narayan t 11 
Bom. H. 0. 71. See per Phear , J., Padmamani v. Jagadamba, 6 B. L, K. 
140, sed qy. ? 

( q ) Lutchmana Ron? v. Terimul Roio t 4 Mad. Jur. 241 ; Svbba Bom v. Rama 

Rau y & Mad. H. C. 876. See Jairam v. Atmaram, 4 Bom. 482; Radha Chum 
v. Kripa, g Oal. 474. _ , 

(r) PaUaravy v. Audimula, 5 Mad. H. 0. 419; Narayan v. Pandurang, 12 
Bom. H. 0. 148, 

($) Ram Lothun v. Rughoobur, 15 Suth. Ill ; Lalljeet v. Rajcoomar^ 25 Suth. 
358. | 

(t) Narayan v. Nana Manohar , 7 Bom. H. C. (A. 0. J.) 153. 

(m) Acc. Kandasami v. Doraisami, 2 Mad. 324, The High Court of Bengal 
seems to think that a partial division may be effected by arrangement, but not 
bj suit. Radha Chum y. Kripa , 6 Cal 474. 
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EVIDENCE OP PARTITION. 


or imperfect. 


or mistaken. 


Case of fraud. 


How effected. 


exists, the rights of inheritance, alienation, &c., differ, ac- 
cording as the property in question belongs to the members 
in their divided, or in their undivided, capacity (v) ; or, there 
may be such a partition as amounts to an absolute severance 
of the coparcenary between the members, although the whole 
or part of the property is for convenience, or other reasons, 
left still unapportioned, and in joint enjoyment. In that 
case, the interest of each member is divided, though the pro- 
perty is undivided. That interest, therefore, will descend, 
and -may be dealt with, as separate property (w). Or, lastly, 
there may be a partition and distribution which is intended 
to be final, but some part of the family property may have 
been overlooked, or fraudulently kept out of sight. In such 
a case, when the property is discovered it will be the sub- 
ject of a fresh distribution, being divided among the persons 
who were parties to the original partition, or their repre- 
sentatives ; that is, among the persons to whom each portion 
would have descended as separate property (a?). But the 
former distribution will not be opened up again ( y ) . Where, 
however, the whole scheme of distribution is fraudulent, and 
especially where it is in iraud of a minor, it will be absolutely 
set aside, unless the person injured has acquiesced in it, after 
full knowledge that it was made in violation of his 
rights ( 2 ). 

§ 418. Fourth. — As to what constitutes a partition, it is 
undisputed that it may be effected without any instrument 
in writing (a). t Numerous circumstances are set" out by the 
native writers as being more or less conclusive of a parti- 
tion having taken place, such as separate food, dwelling, 
or worship ; separate enjoyment of the property ; separate 


(v) Patwi Mai v. Ray Manohar, 5 S. D. 849 (410) ; Maccmdas v. Ganpatra 0 * 
Perry’s O. 0. 143; W. & B. 79; F. MacN. 40; 9 Sfcra. H. L. 387 ; 1 W. 
MaeSr. 53. 

(w) Avpovier v. Rama Subbaiyan , 11 M. I. A. 75 ; S. C. 8 Suth. (P. O.) 1 
Rewun Persad v. Radha Beeby , 4 M. I. A. 137, 168 5 S. C. 7 Suth. (F. C.) 85 ; 
Narayan v. Lakshrrt/i Amnuil, 3 Mad. H. 0. 289. 

(«) Manu, ix. § 218 ; Mitakshara, i. 9, § 1—3 ; Daya Bhaga, xiii. § 1 — 3 ; V. 
May., iv. 6, | 3; Lachmom v. Sarvwal , 1 All. 543; ante, § 409. See as to 
enlargement of share, where a coparcener dies after decree ana pending appeal. 
Bakharam v. Mari Krishna, 8 Bom. 113. 

(«) Daya Bhaga, xiii. §6; o Dig. 400. 

( 2 ) Vrihaspati, 8 Dig, 899 ; Mania, ix. § 47 ; Daya Bhaga, xiii. § B ; Mad. Dec. 
of 1859, 84; Mato Vishvmath v. Ganesh, 10 Bom. H. 0. 444. 

(u)Ifer curiam, Jtewun Persad r. Radha Beeby , 4 M. I. A. 168 ; S. C. 7 Suth. 
(P. i£) 85* 
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income and expenditure; business transactions with each 
other, and the like (h). But all these circumstances are 
merely evidence, and not conclusive evidence, of the fact of 
partition. Partition is a new status , which can only arise 
where persons, who have hitherto lived in coparcenary, 
intend that their condition as coparceners shall cease. It 
is not sufficient that they should alter the mode of holding 
their property. They must alter, and intend to alter, their 
title to it. They must cease to become joint owners, and 
become separate owners (c). And as, on the one hand, the 
mere cesser of commensality and joint worship, the existence 
of separate transactions ( d ), the division of income (e), or 
the holding of land in separate portions (/), do not establish 
partition, unless such a condition was adopted with a view 
to partition (a) ; so, on the other hand, if the members of 
the family have once agreed to become separate in title, it 
is not necessary that they should proceed to a ^physical 
separation of the particular pieces of their property. “ If 
there be a conversion of the joint tenancy of an undivided 
family into a tenancy in common of the members of that 
undivided family, the undivided family becomes a divided 
family with reference to the property that is the subject of 
that agreement, and that is a separation in interest and in 
right, although not immediately followed by a de facto actual 
division of the subject-matter. This may, at any time, bo 
claimed by virtue of the separate right 5 ’ ( h ). And in pro- 
vinces governed by the Mitakshara, if a brqther so divided 


(b) Narada, xiii. § 86 — 43 ; Mitakshara, ii. 12 ; Dava Bhaga, xiv. ; 3 Dig. 407— 
429 ; 2 W\ MacN. 170, n. See Hurish Chunder y. Mokhoda , 17 Suth. 664. _ Ah 
to the effect of separate performance of religious ritos, see Golds tucker, Adminis- 
tration of Hindu Daw, 63. _ 

(e) Mere petitions or declarations of intention are not sufficient. MooJcta 
Keahee v. Oomdbutty , 14 Suth. 31 ; S. 0. 8 B. L. R. 396, note. 

(d) Rewun Persaa, v. Radha Beeby , 4 M. I. A. 168 ; 8. C. 7 Suth. (P. 0.) 35 ; 
Neelkisto Deb v. Beerchunder , 12 M. I. A. 640 ; S. 0. 3 B. L. R. (P. C.) 13 ; S. 
C. 12 Suth (P. O.) 21 j Anundee v. Khedoo, 34 M. 1. A. 412 ; S. O. 18 Suth. 69 ; 
Chiwtbila v. Jadavbai , 3 Bom. Hf C. (O. 0. J.) 87 ; Narraina v. Veeraraghava, 
Mad. Deo. of 1865, 280 ; Garikapdti v. Sudam, Mad. Dec. of 1861, 101 ; KriaU 
rwpvav. Ramaaawmy, 8 Mad. H. O. 25. 

(e) Bonatun By sack v. Juggutsoondree, 8 M. I. A. 66. 

(/) Runjeet v. Kooer , 1 1. A. 9 ; Ambika v. Bukhmanit 1 All. 437. 

( 9 ) Dam Kiss # n v. Bheonundun , (P, 0.) 23 Suth. 412. » 

(A) Appovier y, Rama 8ubbaiyan t 11 M. I. A. 75 j S. 0. 8 Suth. (P. 0.) 1 5 
Swanem y. Suraneni, 13 M. I. A. 113; S. 0. 12 Suth. (P. 0.) 40 $ Voorga Per- 
*had v. Aft Kundimt X 1. A. 55 : S. 0. 13 B. L. R. 235 j S. C. 21 Suth. 214 ; 
Babaji y. Ka&hibai, 4 Bom. 157. 
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REUNION. 


Rarity of 
reunion. 


Who may 
reunite. 


should die before actual separation of the property, his 
widow would succeed to hjs share (i). On the same prin- 
ciple a decree for a partition dissolves the joint tenure from 
its date ; and it does so equally, although the suit was not 
in terms a suit for partition, provided the relief given is 
inconsistent with the continuance of the joint interest (ft). 
And any arrangement by which one member of the family 
abandons his rights to a share amounts to a partition in 
respect to the property so abandoned, even though he takes 
no speoific portion in its place (Z). 

§ 419. Reunion among coparceners, though provided for 
by the text-books, is of very rare occurrence. Sir F. Mac- 
Naghten status that the Pandits of the Supreme Court of 
Bengal told him that no instance of the sort had ever fallen 
within their knowledge, nor had he himself ever met with a 
case (m). \t is obvious that the same reasons which make 
partitions more frequent will tend to remove all motives for 
reunion. 

The leading text on this subject is that of Vrihaspati. 
“He who being once separated dwells again through affec- 
tion with his father, brother, or paternal uncle, is termed 
reunited.” This text is interpreted literally by the Mitak- 
shara, and the authorities of Southern India and Bengal, as 
excluding reunion with other relations, such as a nephew, 
cousin, or the like (n). The writers of the Mithila school, 
take these words, not as importing a limitation, but as offer- 
ing an example. Vaehespati says, “ The first principle of, 
reunion is the common consent of both the parties ; and it 
may either be with the coheirs or with a stranger after the 
partition of wealth (o).” The Mayukha agrees with him so 
far as to hold that other persons besides those named by 


P^O v * Ga 3 a P athi > 1® I. A. 497; S. C. 0 B. L. R. 202} X4 Suth. 

(k) Joy Narain ?. Qrish Chunder, 5 I, A. 228 ; S. 0, 4 Cal. 434 ; Chidambaram 
v. 6 I. A. 177 ; S. C. 2 Mad. 83. The Bombay High Court holds that a 

decree for partition does not operate as a severance so long as it remains under 
appeal. Sakharavi v. Mari Krishna, 6 Bom. 113. 

> < l ) Balkrishm v. Savitribai, 3 Bom* 54 ; Periasami v. Penasami , 5. 1. A. 
*61; S. C. 1 Mad. 312. * 

(w) F. MacN. 107. * ' 

(n) Mifcakshara, ii. 9, 5 8 ; Smriti Ohan^rika, xii,§ 1 ; Day a Bhaga, xii. § 3, 
4 ; B. K, 8. v. § 4. 

(o) *' v iviida Chintamani, 301 ; p, K. S. v. § 5. 
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Vrihaspati may reunite ; for instance, u a wife, a paternal Who may 
grandfather, a brother’s grandson, a paternal uncle’s eon, 
and the rest also.” IJut it restricts tlio reunion to the 
persons who made the first partition ( p ). This view is followed 
in Bombay, where it has been held “ that the meaning 
of the passage of Vrihaspati which is the foundation of tho 
law, is, that tho reunion must be made by tho parties, or 
some of them, who made tho separation. If any of tlieir 
descendants think fit to unite, they may do so ; hut such a 
union is not a reunion in the sense of tho Hindu law, and 
does not affect the inheritance” ( q ). No such limitation is 
to be found in any of tho other early writers, who only 
mention reunion with reference to the Jaw of inheritance. 

Dr. Mayr looks upon it as an innovation, which grew out of 
a feeling that it was unjust that , a man, by reunion with 
distant relations, slionld disappoint tho claims#of those who 
would otherwise have succeeded to him, in the event of his 
dying without issue (r) . 

§ 420. As the presumption is in favour of union until a Evidence, 
partition is made out, so after a partition the presumption 
would be against a reunion. To establish it, it is necessary 
to show, not only that the parties already divided lived or 
traded together, but that they did so with the intention of 
thereby altering their status , and of forming a joint estate 
with all its usual incidents ( s ). The circumstance that one 
of the dividing parties, being a minor, continued to live on 
* in apparent union with his father, would not bo conclusive, or 
I should imagine, even prima facie evidence of a reunion (t). 

The effect of a reunion is simply to # replace the re-uniting ita effect, 
coparceners in the same position as they would have been in 
if no partition had taken place. But with regard to rights 
of inheritance, there seems to be somo distinction between 
coparceners in a state of original union, and of reunion. 

These will bo discussed hereafter (§ 502). 

(p) V. May., iv. 9. § 1. 

(a) Vishmnath v. Krishnaji, 3 Bom. H. C. (A. C. J.) 69; Lakshmibai v. 

Ganpat Morcfoa, 4 Bom. H. 0. <0. 0. J.) 166. 

(r) Mayr, 130. ' 

(») 3 Dig. 512; Stmifci Chandrika, xii. § 2; Franki&en v. Mothoora'mhun, 

10 M. X. A. 403: S. 0. 4 Suth. (P. C.) 11; Gopal v* M Tanaram, 7 Suth. 36; 

Jtam Hwree v. Trihce Raw, 7 B. h. R. 336 ; S. 0. 15 Suth. 442. 
m (0 Kuta Bully v. Kuta Ohuilappa^ 2 Mad. H. C. 235. 

60 



CHAPTER XVI. 
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property. 


INHERITANCE. 

Principles of Succession in Case of Males. 

% 421. We have now reached that point in the develop- 
ment of Hindu law in which Inheritance, properly so called, 
becomes possible. So long as the joint family continued 
in its original purity, its property passed into the hands of 
successive owners, but no recipient was in any sense the heir 
of the previous possessor (§ 243). The Bengal law made 
considerable inroads upon this system by allowing the share 
oi aach member to pass to his own direct heirs or assignees, 
and in this manner even to pass out of the family (a). But 
the rule of survivorship still governed the devolution of the 
share where a coparcener left no near heirs, and determined 
its amount. When, however, property came to belong exclu- 
sively to its possessor, either as being his own self-acquisition , 
or in consequence of his having separated himself from all hiB 
coparceners, or having become the last of the coparcenary, 
then it passed to his heir properly so-called. It must always 
be remembered, that the law of Inheritance applies exclu- 
sively to property which was heM in absolute severalty by 
its last male owner. His heir is the person who is entitled 
to the property) whether he takes it at once, or after the 
interposition of another estate* If the next heir to the pro- 
perty of a male is himself a male, then he becomes the head 
of the family, and holds the property either in severalty or 
in coparcenary (§ 241) as the case may be. At his death the 
devolution of the property is traced from him. But if the 
property of a male descends to a female, she does not, except 
in Bombay, become a fresh stock of descent. At her death 
glasses not to her heirs, but to the heirs of the last male 
holder. And if that , h&ir is also a female, at her death, it 


{a) Ante , § 398 , 403 . 
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reverts again to the heir of the same male, until it ultimately 
falls upon a male who can himself become- the starting point 
for a fresh line of inheritance (tf). 

§ 422. The right of succession under Hindu law is a right 
which vests immediately on the death of the owner of the pro- 
perty (c). It cannot under any circumstances remain in 
abeyance in expectation of the birth of a preferable heir, not 
conceived at the time of the owner’s death. A child who is 
in the mother’s womb at the time of the death is, In contem- 
plation of law, actually existing, and will, on his birth, devest 
the estate of any person with a title inferior to his bwn, who 
has taken in the meantime ( d ) . So, under certain circum- 
stances, will a son who is adopted after the* death (e). But 
in no other case wijl an estate be devested by the subsequent 
birth of a person who would have been a preferable heir if he 
had been alive at the time of the death (/) . Aifd the righlStii 
heir is the person who is himself the next of kin at that 
time. No one can claim through or under any other person 
who has not himself taken. Nor is he disentitled because his 
ancestor could not have claimed. For instance, under 
certain circumstances a daughter’s’ son would be heir, and 
would transmit the whole estate to his issue. But if he died 
before his grandfather, his son would never take. Sb, again, 
a sister’s son will inherit in certain events, though his mother 
would never inherit. And the son of a leper or a lunatic) 
or of a son who has been disinherited for some lawful cause, 
wiU inherit, though his father could not (<?). 

§ 423. The principle upon which one pePson succeeds to 
another is generally stated to depencj on his capacity for 


(b) See this subject discussed, post, § 523, et seq. 

(c) Retirement iuto ft religious life, when absolute, amounts to civil death ; 1 

Stra. H. L. 185 ; 2 Dig. 525 ; V. Darp. 10. As to the presumption that de&th 
has taken place, see Act 1 of 1872, ss. 107, 108 [Evidence.] _ _ . 

(d) Per curiam r Tagore v. Tagore, 9 B. L. K. 397 ; S. O. 18 Suth. 350 j Lakht 
v. Bhairab, 5 8. I*. 315 (300); Berogah v. Nubokissen , Sev. 238. 

(e> Ante, § 160—176. * . , • a 

if) Aulim v. Begat, 6 S. D. 224 (278) ; Kesvh v. Btshnopersaud, S. D. of 1860, 
ii. 840; Bamasoondwry v. Anund, 1 Suth. 353 ; Kalidas v. Krtshan, 2 B. L. B. 
<F. B.) JL03. These eases must be taken, as overruling others which will be found 
at 2 W MacN. 84,08j Mt. Solukhna v. Ramdolal, 1 S. D. 324 (434) $ Pra» 
Nath v. Bajah Ctovind , $ S. D. 46 (50) ; Sxmbochwtider v. Qunga, 6 8. B, 234 
(201), and note. > 

(g) See per Bolloway, J., Chetikani v. Suraneni, 6 Mad. H. O. 287, 288 ; BaU 
krishna v. Savitribai, 3 Bom. 54 ; atyi post, §§ 455, 470, 400, 515, 
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benefiting that person by the offering of funeral oblations. 
As the Judicial Committee remarked in one case, “ There 
is in the Hindu law so elbso a cgnnection between their 
religion and their succession to property that the preferable 
right to perform the SJiradh is commonly viewed as govern- 
ing also tho preferable right to succession of property; and 
sis a general rule they would be expected to be found in 
union ( h). }> 1 have already (§ 9) suggested that this prin- 

ciple, while universally true in Bengal, is by no means such 
an infallible guide elsewhere. Tho question is not only 
most interesting as a matter of history, but most important 
as determining practical rights. I shall, thorefore, proceed 
to examine the principles'* which determine the order of suc- 
cession both under the Daya Bliaga and the Mitakshara. 
In this enquiry I shall reverse the usual order, and examine 
fiast tho modern, or Bengal, system (i). When we havo seen 
what is t\ie lo'gical result of the doctrine of religious officacy, 
ft will be easier to ascertain how far that doctrine can be ap- 
plicable under a system where no such results are admitted. 

§ 424. A Hindu may present three distinct sorts of offer- 
ing to bis deceased ancestors ; either the entire funeral cake, 
which is called an undivided oblation, or tho fragments of 
that cake which remain on his hands, and are wiped off it, 
which is called a divided oblation, or a more libation of 
waiter. The entire calcc is offered to the three immediate 
paternal ancestors, ie. 9 father, t . grandfather, and great- 
grandfather. The wipings, or lepa, are offered to the three 
paternal ancestors next above those who receive the cake, 
i.e ,, the persons who stand to him in the fourth, fifth, and 
sixth degree of remoteness. The libations of water aro 


(h) Soorendronath v. Mt, Heeramonee, 12 M. I. A. 06; S. C. 1 B. L. it. (P. 0.) 
20 ; S. 0. 10 Suth. (P. 0,) 35 ; see too per curiam , Katama Natchiarv. Man ah of 
Shivagunga, 0 M. 1. A. 610; S. C. 2 Suth. (P. 0.) 31; Neelkuto Bet rt. Beer- 
chunder 9 12 M. 1. A. 541 ; 0. 8 B. L. K. (P. C.) 13 ; S. 0. 12 Suth. (JP, C.) 21 ; 

9 B. L. B. 394; SJO. 18 Suth^359. ^ ^ ^ ' 

osp^eia}ly by the late Mr, Justice Biuarkanauth Hitter, in some docuJona° of* the 
Bepgal High Court, to which 1 shall freq ueu tly refer. Amrita v. Lakhinarayan, 
STB. h. II (F. B.) 28; S. 0. si $ nmiiie, Omrit v. Luckhee tfarain, 10 Suth. 
(F. fy) 76 ; Guru v. Amnd t *5 ft. b, B. 15 ; S. O. 13 Suth, (F. B,) 40; Gobindv. 

" Hohtteh, 15, B. L. It. 35; IS. C. 23 Suth. 117 ; see also V. N. Maudlils, Iutrodue- 
tion* xxxvi. ahd p. 345. 
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offered to paternal ancestors ranging seven degrees beyond 

those who receive the lepa, or fourteen degrees in all from 

the offerer ; some say as far as the family name can be traced. Sagmda. 

The generic name of sapinda is sometimes applied to the samanodafca. 

offerer and his six immediate ancestors, as he and all of these 

are connected by the same cake, or pinda. But it is more 

usual to limit the term sapinda to the offerer and the three 

who received the entire cake. He is called the sakulya of 

those to whom he offers the fragments, and the sayianodaka 

of those to whom he presents mere libations of water (fc). 

Now, upon first reading this statement, one would suppose 

the theory of descent to be this : that a deceased owner was 

related in a primary and special degree to persons in the 

three grades of descent next below himself ; in a secondary, 

and less special degree, to persons in the three grades below 

the former three; and in a still more remote manner to* a 

third class of persons extending to the fourteenth degree of 

descent. But the actual theory is much more complicated. Theory 

In the first place, gapindaship is mutual. He who receives relatlonshl P- 

offerings is the sapinda of those who present them to him, 

and he who presents offerings is the sapinda of the^ person 

who receives them. Therefore, every man stands as the 

centre of seven persons, six of whom are his sapindas, 

though not all the sapindas of each other. He is equally 

the sapinda of the three above, and of the three below him. 

Further, a deceased Hindu does not merely benefit by 
oblations which are offered to himself. He also shares in the 
► benefit of oblations which are not offered to him at all, 

■ provided they are presented to persons to whom he was him- 
self bound to offer them while he was alive. As Mr. J ustice 
Mitt&r said, “If two Hindus are bound during the respec- 
tive terms of their natural life to offer funeral oblations to a 
common ancestor or ancestors, either of them would be 
entitled after his death to participate in the oblations offered 
by the survivor to that ancestor or ancestors ; and hence it - 
is that the person who offers those oblations, the person to 

132—125, 215, 216 > v. § 60 ; ix. § 186, 
w. 1, § 37—42 j Virawit, p. J5 i, § 11 ; 

7 . 


187 ; BaudhayanS, i, 5, 
Oolobrooke* Ismyt (ed, 


1858), 90?101 i i?tl 
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whom they are offered and the person who participates in 
them, are recognized as sapindas of each other” ( l ), 

§ 425. The sapindas just described are all a qnq tes* that 
is persons connected with each other by an unbroken line 
of male descent. But there are other sapindas who arei 
or connected by the female line. The only defini- ! 
tion of the cognate/ or bandhu (if it may be called one), is 
that contained in the Mitakshara, ii. 5, § 3, last clause : 
“ For bMnna-gotra sapindas are indicated by the term 
bandhu ,” or as Mr. Colebrooke translates it, “ For kinsmen 
sprung from a different family, but connected by funeral 
oblations (m), are indicated by the term cognate.” Now, 
the mode in which cognates come to be connected with the 
agnates by funeral oblations is by means of that ceremony 
which is called the Farvana Shradh , and which is one of 
the principal f of the series of offerings to the dead. “ This 
ceremony consists in the presentation of a certain number 
of oblations, namely, one to each of the first three ancestors 
in the paternal line and maternal lines respectively ; or, in 
other words, to the father, the grandfather, and the great- 
grandfather in the one line, and the maternal grandfather, 
the maternal great-grandfather, and the maternal greafc- 
great-guandfather in the other” (n) . This would give one 
explanation of the texts which state that sapindaship does 
not extend on the side of the father beyond the seventh 
degree, and on the mother’s side beyond the fifth (o). The 
sapinda who offers a cake as bandhu is the fifth in descent 
from the most distant maternal ancestor to whom he offers 
it. Now, on the principle of participation already stated, 

(2) Quru v. Anand , 5 B. L. R. 39; S. C. 13 Sath. (I\ B.) 49, citing Daya 
Bhagn, xi. 1, § 38. See too the N imaya Sindbu, cited Amrita v. Lakhinarayan , 

2 B. L. ». (F. B.) 34 ; 8. 0. 10 Both. (F. B.) 76, and per Mitter, in & C. 2 B. 
L. E. (F. B.) 32 ; 3 Big. 463. 

(w?) It will be seen hereafter that it is more than doubtful whether Vijna- 
nesvara in using the term sapinda intended to refer to funeral oblations at all. 
See post § 434 437. 

foi) Per Mr. Justice Mitter, Owru v. Anand> 5 B. L. R. 40 $ S. C. 13 Suth. (F.B.) 
49 ; Daya Bhaga, xi. 6, § 13, 19 ; Manu, ix. § 132 ; 3 Dig. 165, note by Cole- 
brooke. It will be observed that the paternal ancestors are counted inclusive 
of the father ; the maternal exclusive of the mother. See too Dattaka Mimamsa, 
jfv. § 72, note by Sutherland, ' 

(o) Vrihafc Manu, cited Dattaka Mimamsa, vi. § 9 ; Gautama. %b. § 11 j Yajna- 
, valkytf, i. § 53. It is more probable, however, that the original texts simply 
stated an arbitrary rule os to the degree of affinity which excluded intermarriage- 
See post, § 434. 
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Tiny bandhu who offers a cake to his maternal ancestors will 
be the sapinda, not only of those ancestors, but of all other 
persons whose duty it was»to offer cakes to the same ancestors. 

But the maternal ancestors of A. may bo the paternal or 
maternal ancestors of B., and in this manner A. will bo the 
bandhu, or bhinna»gotra sapinda of B., both being under an 
obligation to offer to the same persons. 

§ 426. Lastly . Although here I am anticipating the next Relationship to 
chapter, a man is the sapinda of his mother, grandmother, a e8 ‘ 
and great-grandmother for a double reason ; first , because 
they become part of the body of their respective husbands, 
and next, because the cakes which are offered to a man’s Females, 
male ancestors are also shared in by their respective wives (p). 

And so the wife is the sapinda of her husband ; both as 
being the surviving half of his body, and because in the ab- 
sence of male issue she performs the funeral obsequies (q). 

Hence the table of descents will stand as follows ♦ — Tables of 

descent. 


Sapindas. Sakulyas. Samanodakns. 


Gotraja 

(of the same family.) 


Males. 

Agnates. 


Females. 


Bhinna-gotra 
(of different family.) 

Bandhus 

(cognates.) 


^ 427. This will all be made clearer by reference to the 
accompanying diagrams. The owner, who is called in the BaplD a * 
Daya Bhaga the middlemost of seven, is the sapinda of his 


great- great-grandfather. 


great-grandfather. 


great-groat-uncle. 


grandfather. 


father. 


great- uncle. 


Owner, 


son. 
grandson* 


brother, 

daughter. 


uncle. 


son. 


grandson. 


great-grandson, 
groat-great- grandson. 


nephew. 

grandnephew. 


grandson. 


great-grandnephew. 

own son, grandson, and great-grandson, because they offer the 


tya Bhaga. xi. 6, § 3 ; 3 Dig. 519, 598, 635 j Colebrooke, 
v. Mamcuvarbai, 2 Bom. 420, 440, 445. 


(3?) Mann, it § 45 $ 

Essays, 116 ; ZaUubL„. 

(?) Mitakshara, ft j, § 5, 6 j Vivadu Ohinfcamani, 390, 



,480 


TABLE OF BANDHUS 



« 

d>m « 

x£ m £ 

•»rj -2 

3«5 ® 


3 q> 

5« ££ 


« J-g 
I -5” 

< <M 

§ |” 

IM 


tfi 

M fc s'|S 

• * A o°° 

h **G 

,«N ><55 

-d" i*J3 
if-e 1 
a . pwssoo 

T-P¥ 

1* 2t4i 

«: < |i! 

' s&SS 



BENGAL LAW OF SUCCESSION T & MALES. 481 

cake to him, and they are his sapindas , as he receives it from ftnd 

them. But his great-great-grandson is only his sahulya . So 

also he is the sapinda ol; his own father, grandfather, and 

great-grandfather, because he offers the cake to them, and 

they are his sapindas , because they receive it from him. But 

he and his great-great-grandfather are only sakulyas to each 

other. Next as regards collaterals. The owner receives no 

cake from his own brother, but he participates in tho benefit 

of the cakes which the brother offers to his own three direct 

ancestors, who are also the three ancestors to whom the 

owner is bound to make offerings. So the nephew offers 

cake to his own three ancostors, two of whom are tho father 

and grandfather of the owner ; and tho grandnephew to his 

three ancestors, one of whom is the father of the owner. 

All of these, therefore, are the sapindas of the owner, 
though they vary in religious efficacy in the ratio of three, 
two, and one. But the highest ancestor to whom Ijie great- 
grandnepliew offers cakes is the brother of tho owner. He 
is therefore not a sapinda ; but he is a sahulya , because ho 
presents divided offerings to the owners throe immediate 
ancestors. Similarly the owner’s* undo and great-unclo 
present cakes to two and one respectively of the ancestors 
to whom the owner is bound to present them. They aro 
therefore his sapindas . But the great-great-uucle is not a 
sapinda, since he is himself the son of a sahulya , and 
presents cakes to persons«all of whom stand in the relation 
of sahulya to the owner. 

§ 428. We now come to the bandhus , whbse relationship Bandhus. 
is more complicated. There are two classes of bandhus 
referred to by the Bengal winters, and who alone can be 
brought within the doctrine of religious efficacy (; z ) ; those 
em parte paterna and ex parte. materna. The first class will 
be foupd in the accompanying pedigree. Their sapindaship 
arises from the fact that they offer cakes to their maternal i 
ancestors, who are also the paternal ancestors of the owner. \ 

For, instance, the sisters son, in addition to the oblations 
which be presents to his own father, &c., presents oblations 

(V) Diyti B Wa, *i. 0j § ft— 2Q j D. K. S. i. 10, § 1 — 20. As to other bandhus, 

Bcepovt, $4 07 . . 

i- .'■/ 61 
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Bundling ex 
parte paterna. 


Bandhus ex 
parte maternd. 


to the three ancestors of his own mother, who are also the 
three ancestors of the owner. The aunt's son presents them 
to two, and the grandaunt’s son to one of his three ancestors. 
These persons, therefore, all come within the definition of 
bandhus, as being persons of a different family, connected 
by funeral oblations, though with different degrees of 
religious merit. But the great-grandaunt's son is not a 
bandhu , because the ancestors to whom he presents cakes 
are the hahulya# only of the owner. Following out the 
same principle, it will be seen that the grandsons by the 
female line of the uncle and the granduncle, of the brother 
and the nephew, are all handhus . But the son of the 
grandnephew *s daughter is not a bandhu . Similarly in the 
descending line, the sons of the owner's daughter, grand- 
daughter, and great-granddaughter are bandhus, as they 
all present cakes to himself. But the offerings made by 
the son of his great-great-granddaughter do not reach as 
far as the owner, and therefore he is not a bandhu . It will 
be observed that the above pedigree always stops with the 
ison of the female relation. The reason of this will be seen 
on referring to the smaller pedigree in the same sheet. 
The grandson of the owner's daughter will present cakes to 
his own paternal ancestors, that is to the owner's grandson, 
and to X. and Y., and also to his own maternal ancestors, 
that is to B., 0., and D. But none of these are persons to 
whom the owner is bound to make oblations, and five of 
them are complete strangers to him. And so, of course, it 
is in every other similar case. 

§ 429. The bandhus* ex parte materna will be found in the 
next pedigree. They differ from those just described in 
being connected with the owner through his maternal 
ancestors instead of his paternal ancestors. Those on the 
left side of the pedigree are the agnates of these maternal 
ancestors, while those on the right side are cognates, and are, 
therefore, removed from the owner by a double descent in 
Ahe female line. The explanations already given will render 
«it unnecessary to go through the table in detail. The owner 
is hound to offer cakes to his own maternal grandfather, 
greatgrandfather, and great-great-grandfather, and there- 
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BANDHUS EX PARTE MATERNA 

Maternal great-great-grandfather (D. K.). 
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not exhaustive. 


fore the other persons who make similar offerings to them, 
or to any of them, are his bandhus . All the males iu the 
table except the great-grandsons on the left are such bandhus. 

§ 430. The letters D. B., D. K. and M., attached to the 
steps in the above pedigrees, pgint out which of the persons 
there described are specifically enumerated by the Daya 
Bliaga, Daya-krabma-sangraha and Mitakshara. It will be 
observed that very few are set out by Vijnanesvara ; that 
many unnoticed by him are named by the Daya Bhaga, and 
still more which are omitted by the Daya Bhaga are supplied 
by the Daya-lcrahma-sangraha ; but that in table No. I many 
are wholly passed over who yet come within the definition 
of bandhu, and are even more nearly related than those who 
are expressly mentioned. The daughter's son is really only 
a bandhu , though he is always placed in a distinct category 
on grounds which will be stated hereafter (§477). But the 
sons of tjie granddaughter and great-granddaughter offer 
oblations direct to the owner himself, which no other bandhu 
does except the daughter’s son. Obviously, therefore, they 
should rank before bandhus who only offer to the owner’s 
ancestors. So the son of the grandniece is omitted, though 
he stands in exactly the same relation to the son of the 
niece, who is included, as the grandnephew does to the 
nephew (e). At one time it was supposed that no bandhu 
could bo recognized who was not expressly named in the 
authorities which governed each province. On this ground 
the sister’s son (/), and the granduncle’s daughter’s son 
were rejected ifi Madras [gj ; and the sons of the grand* 
daughter and great-granddaughter ( h ), and the son of the 
uncle’s daughter iu Bengal (i). But it is now .settled, after 
an unusually full discussion of the whole subject, that the 
examples given in the different commentaries are illustrative 
and not exhaustive, and that if any one comes within the 


(e) His title has recently been affirmed, Kashee Mohun ?, Raj tyobind, 24 
•gutn. i'iS 

(/) See post, 8 490. . •* 

■> v. Javalldb, 3 Mad. H. p. 346. 

Lfc) 2 W. MacN. 8Lj contra. 3 Dig 530. 

Gobindo r, Woxm%esh t Suth. Sp. No. 176, overruled by dhiru*?. Amnd< 
AC*;13Stt&.(rB.>4& ■ 



UNDER BENGAL LAW. * 


485 


definition of a bandhu , he is entitled to succeed as such* 
although he is nowhere specifically named (/c). 

§ 432. I have now pointed out the manner in which the 
principle of religious efficacy applies to the different male 
heirs who are recognized by Bengal law. As to the grounds 
upon which one heir is preferred to another, the following 
rules may be laid down. 

1. Each class of heirs takes before, and excludes the principles of 
whole of, the succeeding class. “ The sapindas are allowed plece(lonC0 ‘ 
to come in before the saJculyas, because undivided oblations 

are considered to be of higher spiritual value than divided 
ones; and the sakulyas are in their turn preferred to the 
samanodalcas , because divided oblations are considered to 
be more valuable than libations of water” ( l ). 

2. The offering of a cake to any individual constitutes a 
superior claim to the acceptance of a cake fronf him, or the 
participation in cakes offered by him. On this greund the 
male issue, widow, and daughter’s son rank above the ascend- 
ants, or the brothers who offer exactly the same number of 
cakes as the deceased (m). 

3. Those who offer oblations to both paternal and 
maternal ancestors are superior to those who offer only 
to the paternal. Hence the preference of the whole* to the 
half-blood (n). 

4. u Those who are competent to offer funeral cakes to 
the paternal ancestors of tire deceased proprietor, are invari- 
ably preferred to those who are competent to offer such 
cakes to his maternal ancestors only ; and the reason 
assigned for the distinction is, that the fijrst kind of cakes are 
of superior religious efficacy in comparison to the second.” 

And this rule extends so far as to give a preference to 
one who offers a smaller number of the superior oblations 
over one who offers a larger number of the inferior sort (o). 


(&) Qridkari v. Bengal Government, 12 M. I. A. 448 j S. 0. 1 B. L. B. (P. C.) 
44 ; 8. O. 10 Snth. (P. C.) 32 ; Amrita v. Lakhinarayan, 2 B. L. E. B.) 28 ; 
S.0, 10 Snth. (I\ B.) 76; Guru v. Anand, 5 B. L. R. 15 j S, C. 18 Snth. B.) 49. 

(l) Per Mitter, Guru v. Anand, 5 B. L. B. 38 ; 8. 0. 13 Suth. (F. B.) 49; 
approved, Qobvnd v. Moheeh, IB B. L. R. 47 i S. 0. 23 Suth. 117. 

(m) 3 Dig. 499, 50? ; Day* Bhaga, xi. 1. § 32-40, 43; xi, 2, § 1,2; xL5p§8. 

(*) 8 Difc 480, 519 ; Day* Bhaga, xi. 5, § 18. Jv 

to> Per Mitter* J., BILL. R, 39 ; supra, note (t) ; Gohwd v. Moheeh, 15R. 
B. 35 ; S. C. 23 Snth. 117. See this case, poet, § 490, . 
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5. “ Similarly, those who offer larger numbers of cakes of 
a particular description are invariably preferred to those 
who offer a less number of* cakes of the same description ; 
and where the number of such cakes is equal, those that arc 
offered to nearer ancestors are always preferred to those 
offered to more distant ones.” 

“ The same remarks are equally applicable to the sakulyas 
and samanodakas ” ( p j. 

Cognates not The result of these rules in Bengal is, that not only do 
Ag 8 uate8? dt0 a ll the bandhus come in before any of the sakulyas or 

samanodakas, but that the bandhus themselves are sifted 
in and out among the agnates, heirs in the female line fre- 
quently taking before very near sapindas in the direct male 
(line, on the principle of superior religious efficacy (q). In 
fact, if the test of religious efficacy is once admitted, no 
other arrangement would be logically possible. 

Religious § 43 3.* When we go a stage back to the Mitakshara, and 

the ru^oTthe still more actua ^ usage of those districts where Brah- 

Mitakshara. manical influence was less felt, the whole doctrine of reli- 
} gious efficacy seems to disappear. In the chapters which 
treat of succession, the foaya Bhaga and the Daya-Krahma- 
Sangraha appeal to that doctrine at every step, testing the 
claims of rival heirs by the numbers and nature of their 
respective offerings. The Mitakshara never once alludes to 
such a test. No doubt it refers to the distinction between 
sapindas and samanodakas , and f states that the former suc- 
ceed before th^ latter, and that the former offer "the funeral 
cake, while the latter offer libations of water only. But 
this distinction is stated, not as evidencing different degrees 
of religious merit, but as marking different degrees of pro- 
pinquity. The claims of rival heirs are determined by the 
latter test, not by the former. Persons who confer high reli- 
gious benefits are postponed to persons who confer hardly 


Mitter, X , 5 B. L. R. 89 ; approved, 15 B. L, R.47 : note (l); 

Kfotiwrv. Poomo, 15 Snth. 482! A person who offers one oblation tofche father 
ofthe deceased owner is ptefeired to another wbo offers two oblations to the 


of the deceased owner is ptefeired to another who offers twO oblations to the 
graedfather and greot-gmndfatiier. Hence the grandnephew t malm before the 
paternal nnole, and the nephew's daughter’s son Wore the nnde’a daughter’s 

.v ' Irak - 0 '4* - Ummmm A rt, i jjia 


m, D.yaBt.gajri.6,65, 6* PrcyM^KSuirrut, 80*1.400. 
m Dm Bhaga, xi. 8j D, K, 8. v 10 j 3 Dig. 528,889, See port, § 495. 
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any. Persons who confer none whatever are admitted as 
heirs, for no other reason than tjjhat of affinity. 

§ 434. Throughout the Mitakshara Mr. Colebrooke invari- Meaning of 
ably translates^bhe word sapinda by the phrase “ connected sapin<ia ' 
by funeral oblations,” and this gives the appearance of a 
continued reference by the author to religious rites. But 
there is every reason to suppose that, in using the word 
sapinda , Vijnanesvara was thinking of propinquity, and not 
of religious offerings. In another part of his work, which 
has not been translated (r), where he is commenting on the 
text of YajnavalJcya (i. § 5) which forbids a man to marry 
his sapinda , he defines sapindaship solely as a matter of 
affinity, without any reference to the capacity to offer reli- 
gious oblations, and so as to include cases where no such 
capacity exists. He says, cc sapinda relationship arises* Sapindd denotea 
between two people through their being connected by par-l* mty ' 
tides of the one body.” Hence he states that S man is * 
the sapinda of his paternal and maternal ancestors, and his 
paternal and maternal uncles and aunts. “ So also the wife 
and the husband, because they together beget one body. In 
like manner brothers' wives are sapinda relations id each 
other, because they produce one body (the son) with those 
who have sprung from one body.” He then observes that 
this principle, if carried to its extreme limits, would make 
the whole world akin, and proceeds to comment on the text 
of Yajnavalkya (s) as follows : — 

tK On the mother’s side, ip the mother’s # line, after the 
fifth, on the father's side, in the father’s line, after the 
seventh (ancestor), the sapinda relationship ceases, and 
therefore the word sapinda , which on account of its etymo- 
logical import (connected by having in common parti- 
cles of one body) (t), would apply to all men, is restricted 


(r) It Will be found in W. & B, 174. It is also referred to by Mr. Justice 
Aftttsr, Amrita v. Ldkhinarayan, 3 B. L, R. (E. B.) 83 ; S* 0. 10 Sufch. (E. B.) 
76 ; and by Justice West, Vijiarangam v. Lakshutnan, 8 Bom. H. 0. (0. 0. 
J.) m t mSLty Wtatropp, 0. J., in Lallubhai v. Mankuvarbat, 2 Bom. 428. 

{s) Y«jn avtukm, i § 62. 58, A man should marry a wife who is not#hia 
gapitoda, one who is further removed from him than five degrees on the aideot 
the mother, and seven degrees on the side of the father. " ; * 

(t) Sapinda is commanded from sa for aamana, hko, equal or the same, ami • 
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in its signification ; and thus the six ascendants, beginning 
with the father, and the six descendants, beginning with 
the son, and one’s-self (counted) as the seventh (in each case), 
are sapinda relations. In case of a divisiont>f the line also, 
one ought to count up to the seventh (ancestor), including 
him with whom the division begins (e. g two collaterals, A. 
and B., are sapindas, if the common ancestor is not further 
removed from either of them than six degrees), and thus 
must the* counting of the sapinda relationship be made in 
every case” ( u ). 

§ 485. It will be remarked that in this passage the author 
does not notice the distinction between those who offer 
undivided oblations, and those who offer divided oblations. 
Nor does he in the corresponding part of his treatise on 
Inheritance (v), where he divides the Ootraja , or Gentiles, 
into two classes only — those connected by funeral oblations 
of food, Extending to seven degrees, and those connected 
by libations of water, extending to the fourteenth degree, 
or even further. 

From this passage Messrs. West and Biihler draw the 
conclusions that, “ 1, Vijnanesvara supposes the sapinda 
relationship to be based, not on the presentation of funeral 
oblations, but on descent from a common ancestor, and, in 
the case of females, also on marriage with descendants from 
a common ancestor ; 2, That all blood-relations within six 
degrees, together with the wntes of the males amongst 
them, are sapinda relations to, each other (w).” " And with 
reference to his definition of bandhu (Mitakshara, ii. 5, § 8), 
they say, u It would seem that Vijnanesvara interpreted 
Yajnavalkya’ s term bandhu as meaning relations, within the 


pinda, ball or lump. As applied to funeral rites the pinda is the ball or lump 
into which the funeral cake was made up. I am informed by very high Sanskrit 
authorities that the application of the word sapinda in the text is peculiar to 
Vijnanesvara. 

(tt) It is no doubt in reference to thiB passage that the Samskara Mayukha, 
in a passage cited in Lallubhai v. Manhwarbai, 2 Bom. 425, says “ JKenct 
ViManesvara and others abandoned the theory of connexion . through the tie* 
Ml offering, and accepted the theory of transmission of constituent atoms/’ 

(«) Mitakshara, ii. 4. 

W) W. & 3. 175. See too Dattaka Mimamsa, ri, § 10, 32, whore the rolatim 
of japinda is said to rest on two grounds, Consanguinity and the offering oi 
funeral oblations. 
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sixth degree who belong to a different family or at least 
that all such persons who come under the term sapinda , 
according to the definition given in the Acharakanda , are 
included in the term bandhu (x) ” 

§ 436. This preference of consanguinity, or family rela- Agnates exclude 
tionsliip, to efficacy of religipus offerings, is further shown by c°£ Qates - 
the rule laid down in the Mitakshara, and the works which 
follow its authority, according to which the bandlius , or re-j 
lations through a female, never take until the direct male! 
line, down to and including the last samanodaka , has been ^ 
exhausted ( y ). A stronger instance than this could not be 
imagined, since, as has been already shown, many of the 
bandhns are not only sapindas, but very close sapindas , 
while the fourteenth from a common ancestor is scarcely a 
relation at all, and certainly possesses religious efficacy of 
the most attenuated character. And so, whether the Mitak- 
shara agrees with the Day a Bhaga, or disagrees with it, the 
reasons offered always show that the governing idea in the 
author's mind was that propinquity, not religious merits Propinquity, not 
was the test of heirship. For instance, Jimuta Vahana tfaTof^hoirshipt 
prefers the father to the mother/ because he presents two 
oblations in which the deceased son participates, while the 
mother presents none (25) . Vijnanesvara takes exactly tho 
opposite view, on the ground that, €t since her propinquity 
is greatest, it is fit that she should take the estate in the 
first instance, conformabty with the text ‘ to the nearest 
sapinda the inheritance next belongs .' 99 And he goes on 
to say, u Nor is the claim in virtue of propinquity restricted 
to sapindas , but, on the contrary, it appears from this very 
text that the rule of propinquity is effectual, without any 
exception, in the case of samanodakas , as well as other 
relatives, when they appear to have a claim to the succes- 


Vivada Chintamani, 297 — 299 ; 
M. 1. A. 132 ; Srimuti Dibeah 
C.) 44 ; Bhyah Ram ?. Bhyah 
Thakoor Jeebnath v. Courk of 
ases in the N. W. P., oitedfethe 
C. 14 Suth. 117 s W. Aft 171. 

63 


(a) W. & B. 201. 

(y) Narada, xiii. § 51 ; Mitakshara, it 5 and 6 ; 
V. May,, iv. 8 , § 22 : Rutcheputty v. Rajunder, 2 
Rcmy Koond^A M. I. A. 292 ; S. 0. 7 Sath. (P 
Vqur, h M. I' A. 873 s S. 0. 14 Suth, (P. O.) 1 j 
. War%* t 2 L A. 103 ; S. 0. 28 Suth. 409. See also c 
last ease, in the Court below, 3 B. I*. B. 449 5 S. 
<*) Daya Bhaga, xz. 3, § 8. 
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sion” (a). So he agrees with Jimuta Vahana in preferring 
the whole blood, among brothers, to the halt But he rests 
his preference on the same text “ te the nearest sapinda , 
&c.” saying, very truly, that “ those of the half-blood are 
remote through the difference of mothers while the Daya^ 
Bhaga grounds it on the religious principle, that the brother 
of the whole-blood offers twice as many oblations in which 
the deceased participates, as the brother of the half-blood (6). 
So the right o£ a daughter to succeed, is rested by Jimuta 
Vahana upon the funeral oblations which may be hoped for 
from her son, and the exclusion of widowed, or barren, or 
sonless daughters, is the natural result (c). The Mitak- 
shara follows Vrihaspati in basing her claim upon simple 
consanguinity. " As a son, sp does the daughter of a man 
proceed from his several limbs. How then should any other 
person take her father’s wealth ?” And ho excludes neither 
the widowed nor the barren daughter, but prefers one to 
another, according as she is unmarried or married, poor or 
rich ; that is, according as she has the best natural claim to 
be provided for (<2). 

§ 437*. When we come to the enumeration of bandhus , in 
Mitakshara, ii. 6, it appears pretty clear that they do not 
depend upon any such principle of community in religious 
offerings, as is supposed to be laid down in the definition at 
Mitakshara, ii. 5, § 3 (e). It is said, “ Cognates are of three! 
kinds ; related to the person himself, to his father, or to his* 
mother, as is declared by the following text : — e The sons of 
his own father’s sister, the sons of his own mother’s sister ^ 
and the sons of his nfoternal uncle, must be considered as 
his own cognate kindred. The sons of his father’s paternal 
aunt, the sons of his father’s maternal aunt, and the sons of 
his father’s maternal uncle, must be deemed his father’s 
cognate kindred. The sons of his mother’s paternal aunt, 
the sons of his mother’s maternal aunt, and the sons of his 


(a) Mitakshara, ii. 3, § 3, 4. * 

(h}dlifc*fcahara, ii. 4, § 5j Baya Bhaga, n. 5, § 12. 
(e) Day* Bhaga, xi. 2, §1—3, 17- ; . ^ _ 

($) Mitakshara, ii. 2, § 2—4 j Viranut., p. 170, § 1. 
(e) < 
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mother’s maternal uncles, must be reckoned his mother’s 
cognate kindred ( f ). Here, by reason of near affinity, the 
cognate kindred of the deceased himself are his successors 
in the first instance ; on failure of them, his father’s cognate 
kindred, or, if there be none, his mother’s cognate kindred. 
This must be understood to be the order of succession here 
intended.” Now, if we look back to the pedigrees already 
given (§ § 428, 429), we shall find that the sons of the father’s 
sister, and the sons of the father’s paternal aunt, come in 
among the bandhus ex parte paternd of the Bengal scheme, 
and are indicated by the letter M. So, the sons of his 
mother’s sister, and of his maternal uncle, and of his mother’s 
paternal aunt, come in among the bandhus exparte materna, 
and are similarly indicated. The others named by the Mitak- 
sliara do not occur in those lists, and are nowhere referred 
to by any Bengal authority. The accompanying diagrams 
will show that they could not possibly be brought within 
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any system which depends on religious merit. 'Here it 
will be seen that the sons of the father’s maternal aunt, and 
of the father’s maternal uncle, that is the father’s cognate 
kindred on his mother’s* side, are only connected with the 
owner through his paternal grandmother. Now, neither 
of these persons presents offerings to any one to whom the 
owner presents them. Their offerings are presented to A. 
and his ancestors. Those of the owner are presented to his 
father’s line, and to his mother’s line, that is, the line of X. 
(jjf). Consequently, their offerings are neither shared in 

f 

{/) This is the correct translation of the text. See 2 W. MacN. 96 ; Smriti 
Chandrika, xi. 5, § 14 ; Amrita v. Lakhincir ay an, 2 B. L. R. (F. B.) 37 $ S. 0. 
10 Suth. (F. B.) 76. In Mr. Oolebrooke’s translation the first clause obviously 
is incorrectly given. 

fa) ibis is not only clear on principle (§ 426), bat I have ascertained by Inquiry 
from very learned natives both in Bengal and Madras, that a man is under no 
obligation to present any offerings to his grandmother a ancestors. Bee too* 
Jagannatha, 6 Dig. 692 . 
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by the owner, nor do they operate in discharge of any duty 
which he is bound to perform. Similarly, the sons of the 
mother’s maternal uncle and aunt* that is the mother’s 
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cognate kindred, on her mother’s side, are only connected 
with the owner through his maternal grandmother. The 
same observation as before applies to thorn. Their offerings 
are presented to A. and his line. Those of the owner are 
presented to the lines of Y. and X., that is, to his own male 
ancestors, and those of his mother. Here again there is no 
conceivable community of religious benefit. On the other 
hand, when ivo apply “ the reason of near affinity,” on 
which Vij nan es vara himself bases tbe heirship, the whole 
thing is as simple as possible. The first of the three classes 
contains the owner’s first cousins ; the second contains his 
father’ s c first cousins, and the third contains his mother’s 
first cousins. All of these are postponed to the samano- 
dakas, because they are connected through a female, and 
are therefore members of a different family from that of the 
owner. But when they are admitted, they are brought in 
upon natural principles (h). No gther explanation can be 
required, except by those who persist in distorting the plain 
meaning of the Ifitakshara, in order to find in it something 
which never was there. The Bombay authorities even go 
farther than the letter of the Mitaksbara, as they include 
under the term bandhu females such as the daughters of a 
brother or of a sister, who can make no offerings at all (i). 


(h) The Viramitrodaya (p. 200, § 5) distinctly states that the cognates come 
in in the above order *• by reason of greater propinquity.” 

(*) W. & B. 178, 180. Beeppst, § 501. 1 have retained the whole of the reason- 
ing in the preceding paragraphs, which vrere written at a time when I was not 
aware that the doctrine which / hey advocate had been the subject of express 
decision. The principle that succession under the Mitakshara law depends upon 
propinquity and not upon religions efficacy has now, however, been settled by 
4i*tinct rulin gs. The rule was first laid down in Bombay by the case of LaMuhhai 
V, Mankwvarlai, 2 Bern* 888, affd. by the P. 0. bvMoobhai v, Casmbai, 7 I. A 
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§ 43 8. Let us now go a stage further back, and try to find Early principles 
out what was the original law as to religious obligations, 
and how far it was connected with the right of succession. 

I have already suggested that the practice of offerings to the 
dead was connected with that Ancestor worship, which was 
common to all the leading Aryan races (§59). Those offer- 
ings would necessarily be made by the direct male descend- 
ants of the deceased in the order of their nearness. The 
character of those offerings, and the strictness of th‘e obliga- 
tion to make them, would naturally vary according to the 
remoteness of the offerer from the ancestor. The rule, as 
we have seen (§ 424), was iu accordance with what might 
have been expected. The devolution of the property would 
naturally be in exactly the same line, partly because the 
whole organization of the family would be broken up if its 
property were allowed to pass through females ffo persons of 
a different family or tribe (ft) ; and partly becimse the 
direct males had a double claim, as being not only the 
descendants, but the worshippers of the deceased. Collateral 
relations through females who belonged to a different family, 
with a different lino of ancestors, would be under no obliga- 
tion to make offerings, and would have no right to inherit. 

Now this seems to be exactly what is laid down in the early 
treatises. The obligation to offer cakes, divided oblations 
and libations of water, is set out, and it is also said that the 
inheritance goes in order to the sapindas, sakulyas , and 
samanodakas. Immediately after these it passes to strangers, 
such as the spiritual preceptor, the pupil, learned Brahmans, 
or the king (Z). The only person of a different family who 
is ever stated to be under an obligation to perform funeral 
rites, or to have a right to inherit, is the daughter’s son (m). 


Hi} ; S. 0. 5 Bom. 110. The same rule has been applied by the High Court of 
Bengal to cases in that Presidency governed by the Mit&kshara ; Uiuaid v . Pdoi, 

(k) See Maine, Ancient Law, 140 j Punjab Customs, 11, 16, 25, 37, 48, 51. 

(l) Mann, ix. $ 186^-189 ; Apastamba, ii. 14, § 2-5; Baudhayana, l. 5, 
5 Gautama, kxriii, § 18 ; Vasisbfca, xvii. § 29—31 ; Vishnu, xyii. § 4~16 j 
Narada, xiii, § 61. The word bandhavas in the last two authorities is trans- 
lated by Mr., Oolebrooke remoter kinsmen, and appears to refer to persons of 
&ho same family. ' 

(m) Mann, ix. § 127—133, 139, 140* 



494 


PRINCIPLES OF SUCCESSION IN. CASE OF MALES 


But he is always treated as being in an exceptional position, 
Religions duty the reasons for which will be discussed hereafter (§ 477) ; 
tliecanae^of 06 does no ^ * a ko as a bandhu * which in strictness , he 
inheritance. j Sj ve ry high up i n the line of agnates. It would 
appear^hen that a man did not inherit because he performed 
funeral rites, or made religious offerings.^ He inherited 
because he was the nearest of kin to the deceased, and he 
made religious offerings for exactly the same reason. In 
the majority of cases the heir to the estate would also be a 
person who was bound to offer the funeral cake. But the 
mere fact of succession to the estate would carry with it tlio 
obligation to perform all rites which were needed for the 
repose of the deceased, just as it entailed the duty of dis- 
charging his debts (n). Accordingly, when a pupil is heir, 
he performs the funeral rites, and it is stated generally, 
“ He who teikes the estate shall perform the obsequieS (o).” 
Accordingly, Mr. Colebrooke says, " It is not a maxim of 
the law that he who performs the obsequies is heir, but that 
he who succeeds to the property must perform them (p)” 
And in a remark appended by him to the case of Duttnaraen 
v. Ajeet (q), he says, in reference to the texts just quoted, 
“ These passages do not imply that the mere act of celebrat- 
ing the funeral rites gives a title to the succession, but that 
the successor is bound to the due performance of the last 
rites for the person whose wealth has devolved on him.” 
This is also the view taken by Dr. Mayr (r). He says, u The 
descent of the inheritance was not regulated by, the offerings 
to the dead,*as Oans supposes. Those offerings, and the 
whole system of ancestor-worship, date from a period at 
which the idea of a partition had not arisen. In later times, 
however, when partition was resorted to, it became necessary 
to define who should offer the funeral cake* and to whom it 
should be offered. Naturally this duty fell upon those who 


{n) The due performance of sacrifices was one of the three debts. Mann, v. 
§ 35 , 86 . 


Gold- 
; S. C. 


14 Both’. (P. <5.j 1 7SmSti O&indrika, xi. 5, §10, note (2)j but see per Hitter, 
J., CfWu v. Amnl 5 B. L. R. 39 i 8. 0, 13 Suth. (F. B.) 49 
h) 2 Stra. R. L, 042. (<?) I 9. D, 20 (06). (r) lad, Erbreoht, 95. 
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took the inheritance (s). In earlier times it would have been 
impossible to mark out any particular individual, because 
each succeeding generation stood in the relation of descend- 
ant to the whole generation which preceded it, and not any 
particular person to any other particular person. I^b when 
we find in a text of Manu that the great-grandson must offer 
the cake, we may infer that this duty resulted from the fact 
that he inherited.” 

§ 438a. The fact that the line of direct descent stopped 
short at the great-grandson, and then ascended, is generally 
looked upon as a crucial proof that the Hindu law of in- 
heritance was founded on the principle of religious efficacy. 
The reason offered for this by the Bengal lawyers is, that 
those who are more remote in descent present offerings of 
less religious efficacy. But it seems to me that, the matter 
is capable of a very different explanation. When property 
no longer passed exclusively by survivorship, the rule of 
inheritance would naturally be framed upon the analogy 
of the original system. The right of succession would be 
limited to the same persons who formerly took by suryivor- 
ship, but they would take by distinct steps, instead of 
simultaneously as one body. Now, the persons upon .whom 
the property fell by survivorship were the persons who lived 
together in the same house, or, at all events, who were so 
closely connected as to be ynder the control of one head. 
It was almost impossible that a single family could ever 
contain more than four generations in direct descent. If 
such were in existence, they would probably have quitted 
the family house. In any case the more remote would bo 
looked upon as less nearly akin to the patriarch than his 
own brothers, nephews, or grandnephews. These last would 
be more closely united to him in affection, and more likely 
to interest themselves in the performance of his obsequies, 
where such performance was considered a matter of moment. 
It was natural, therefore, that the inheritance should bo 


<s) See Goldstciiker, 36 >t seq., where ho points out that all ceremonies in- 
volving expense most be performed by the head of the family, who is in pos- 
session of the property. 
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kept within the family, first passing to its lower extremity, 
and then rising again. X^is is really all that Manu says, 
“ For three is the funeral cake ordained. The fourth is the 
giver. But the fifth has no concern. To the nearest after 
him in€be third degree the inheritance belongs” ( i ). In 
the Punjab, whore, as I have often remarked, the doctrine 
of religious efficacy is unknown, the line of direct descent 
stops short in the same way, and those beyond the third 
generation from the common ancestor are considered to have 
no interest in the property which entitles them to object to 
its alienation ( u ). That is, they are practically considered to 
be outside the family. Mr. McLonnan has drawn attention 
to the early Irish law, which appears in a somewhat similar 
manner to have limited the right of participation in the 
ancestral property to the fourth generation (v). 

§ 439. I liave no information which would enable me to 
state whether the practice of making offerings to maternal 
ancestors always existed, or whether it was an innovation, 
springing from the Brahmanical desire to multiply religious 
ceremonies, and from the principle that “ wealth was pro- 
duced for tho sake of solemn sacrifices” (tf?). If it existed 
as a ceremonial usage, the absence of all reference to it in 
the law writers shows that it had no legal significance. 
One thing is quite clear, that it carried with it no right to 
inheritance, since the persons who presented such offerings 
could never inherit under the <old system of law, until the 
extinction of the last male in the direct line" of descent 
{§ 436). The Bengal notion of weighing the merits of an 
offering made by accognate against an offering made by an 
agnate, and giving the inheritance accordingly, is an absolute 
innovation. The theory arose from treating the offering of 
oblations, and the succession to the estate as cause and effect, 
instead of antecedent and consequent. The offering of 
sacrifices to the deceased was really a duty. It grew to bo 
considered the evidence of a right. When this idea became 
fixed, it was readily applied to all persons who presented 


(t) Mauu, ix. § 187- 
W Ptojab Gust., 32. j 


(v) McLorman, 471, 496. 

(w) Mitakshara, ii, 1, § 14. See ante, § 216. 
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such offerings, whatever might be the reason for their 
presentation. Those principles, which were applied in test- 
ing thfe title of persons who really were heirs, were applied 
to create a title in persons who were out of the line of heirs. 
An agnate who presented three cakes to the owijpr was 
necessarily nearer than an agnate who only presented one, 
and was therefore a preferable heir. It came to be assumed 
that this principle was not limited to agnates, but afforded 
a means of comparison between agnates and cognates. The 
application of this principle is the simple distinction between 
the Mitakshara and the Daya Bhaga. The Mitakshara 
recognized the difference between the offerings which A. and 
B. were bound to make to X., but it used the difference in 
order to ascertain which of the two was nearer to X. in a 
direct line. The Daya Bhaga considered the directness of 
the line as immaterial, if the difference between the offer- 
ings was established. * , 

In the Punjab, and among the Sikhs and Jains, the rules 
of descent appear to be in the main those of the Mitakshara, 
but the doctrine of religious efficacy is wholly unknown (oj). 


(as)' Punjab Cust., 11 ; ante , § 44. 
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* INHERITANCE. 

Principles of Succession in case of Females. 

§ 440. The right of women to possess and inherit the 
family property would necessarily depend upon the organiza- 
tion of the family to which they belonged. Among poly- 
androus trij>es of the promiscuous or Nair type, the head 
and visible Centre of the family was not the father, who was 
unknown, nor the wife, who had not begun to exist, but the 
mother (§ 205). The homo was the home of the woman and 
her children. There she was visited by the man who might 
or might not be the father of her children. His home was 
in the circle to which his mother belonged. He inherited 
in one family and his children in another. In Canara, where 
this system is maintained in its most archaic form, the actual 
management of the property formerly was, and even now 
generally is, vested in females. ^In Malabar the manager is 
alway%the eldest male of the family, though succession is 
traced through females (a). Exactly the reverse would take 
place in the ordinary undivided family of the Aryan type. 
The whole property would vest in the males, and bo 
managed by the head of the family for the time being. The 
women would be mere dependents upon their husbands and 
fathers. So long as there were any males in the family, no 
woman could possibly set up a claim to inherit. It is to this 
period that the texts must be referred which represent women 
as absolutely without independent rights. u Three persons, 

%a) Sfcra. Man. § 400—404; Munda Chetty v, Timmaju, 1 Mad. H. C. 880; 
Timmappa v„ Mahalinga, 4 Mad. H. C. 28. See Toulon, 25, whore he gives an 
exactly similar description of the ancient Carians. 
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a wife, a son, and a slave, are declared by law to have no 
wealth exclusively their own, ; the wealth which they may 
earn is regularly acquired for the man to whom they belong” 
(b). “The father protects a woman in her childhood, the 
husband during her youth, the son in old age ; a woman 
has no right to independence” (c). Baudhayana and 
Varishta mention no females in their list of heirs, and the 
former expressly states, on the authority of a text of the 
Vedas, that women have no right to inherit (d). • The text 
on which Baudhayanp, relies may, it would appear, be so 
interpreted as to give no support to his assertion ( e ) ; but, of 
course, this docs not detract from the weight to be given to 
his statement as evidence of the then prevailing usage. His 
authority is still so far respected, that the schools of Bengal 
and Benares consider that women can only inherit under 
some express text (/). In this respect, as it , will be seen 
hereafter, the western lawyers differ (§§ 452, 464).^ 

§ 441. The same causes which led to the break up of the 
family union would introduce women to the possession of 
the family property. When partition took place, the fund 
out of which the women had been maintained would be split 
into fragments. The natural course would be, either to give 
an extra share to any member of the family who would make 
himself responsible for their support, or to allot to them 
shares out of which they could maintain themselves. This 
appears to have been what actually took place ( g ). Similarly, 
upon the ^eath without issue of a male owner who was the 
last survivor of the coparcenary, or who had been separated 
from the other members, or whose property had been self- 
acquired, it would be more natural that his property should 
remain in the possession of the women of his family for their 


(b) Manu, viii. § 416. 

(c) Baudhayana, ii. 2, § 27 ; Mann, ix. 5 3. See Sancna & Liohita, 3 Dig. 484 ; 
and text quoted Madhaviya, § 44; Varada, p. 39. 

(d) Baudhayana, i. 5, § I — 3 ; ii. 2, § 27 » Vasishta, xvii. 

(el W. Ac S. 178 : Madhaviva. 5 44. 



231 ;*& d. 5 Aom/lio VJ.iinaiik, 857,' 364. 
(9) See ante, $ 40i, 412, 
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support, than that they should be handed over with the pro* 
perty to distant members of the family, who might be utter 
strangers. In this way their right as heirs, properly so 
called, and not merely as sharers, would arise- But that 
right would not extend beyond the reasou for it, viz,, their 
claim to a personal maintenance. The old preference for 
the male line over the female (§§ 436, 438) would limit the 
right, so as to prevent the property passing absolutely out 
of the family into the hands of male strangers. The woman 
would not be allowed to become a new stock of descent, so 
as to transmit the inheritance to her heirs. This is no doubt 
the foundation of that rule which is assumed in all the works 
on inheritance, that where a woman inherits to a male, his 
heirs and not hers take at her death (§ 523). 

§ 442. The women who were the actual members of a 
man’s family, and as such entitled to support, would always 
stand to, him in the position of daughter, mother, wife, or 
sister, taking in under these terms more distant relations of 
the same class, such as grandmother and the like. The 
daughter and the mother appear to have been the first to 
obtain® a recognized right to inherit. 

Manu allows a daughter to inherit after her father. But 
it seems very doubtful whether he did not limit this right 
to the case of the daughter, specially appointed to raise up 
a son for him. I have already suggested that a daughter 
so appointed remained in her father’s family, so that her 
son was his son, and not the son of his actual* father (A). 
Naturally such 4 a daughter would be specially favoured, as 
the descent of property to her would not take it out of the 
family. Now, the text of Manu which states her right of 
inheritance follows after three texts which relate to the 
appointed daughter solely. It then proceeds, u The son of 
a man is even as himself, and as the son such is the daughter 
(thus appointed). How then (if he have no son) can any 
inherit his property but a daughter who is closely united 
^ with his own soul ?” (i). The words in brackets are the 


(&) See ante, 7&$ pogi § 477* 
(t) Mann, ix. 1ST*— 180. 
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gloss of Kalluka Bhatta, who evidently understood the text 
as I do. The same view was taken of it by Daraiswara, 
Davaswamy , and Davarata, as slated by the Smriti Chan- 
drika (&). It is remarkable that in the texts where Manu 
states the order of succession to a man who has left no issue, 
he makes no reference to a daughter as an heir (< l ). The 
texts would harmonize, if we suppose that in the former 
passage he was speaking only of a daughter who, by virtue 
of her special appointment, became his son, as she 4s stated 
to be by Vasishta (m). This also accords with the position 
given to her by Narada , who places her after the son, upon 
the ground that “ she continues the lineage. A son and a 
daughter equally continue the race of their father” (n). This 
could be strictly true only of an appointed daughter ; for the 
son of any other daughter would be of a different family 
and a different name, like any other bandhu. Ifcut when the 
practice of making an appointed daughter bec&me^obsolete 
(§ 74), the daughter not appointed would naturally fall into 
the same position, or rather would retain the position which 
usage had made familiar. Her right would then rest on the 
simple ground of consanguinity. This is the groupd on 
which it is based by Vrihaspati and the Mitakshara : ec As 
a son, so does the daughter of a man proceed from his several 
limbs. How then should any other person take her father's 
wealth ?” (o). 

§ 443. No distinction is^to be found in the earlier sages 
as to the capacity of one daughter to inherit in preference 
to another. Devala says, “ To unmarried daughters a 
nuptial portion must be given out of the estate of the father ; 
and his own daughter, lawfully begotten, shall take, like a 
son, the estate of him who leaves no male issue” ( p ). This 
suggests the idea that the daughter's right of inheritance 
arose from the' obligation to endow her. Hence Katyayana 
says, u Let the widow supceed to her husband's wealth, and 
in default of her the daughter inherits, if unmarried or 


Appointed 

daughter. 


Grounds of 
precedence 
between 
daughters. 


m Smriti Ohandrika, xi. 2* § 16. 

6 79 


(l) Mann, ir. § 185, 817. 
(n) Narada, xui. § 50. 


(o) Mitakghara.il. 2 8 2. 

(jp) 3 Dig. 491. See too Yajnavalkya, ii. § 185; Mitakshara, ii, 1, § ,2. 
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unprovided” (q). Parasara enlarges the rule as follows (r) : 

Benares. , " The unmarried daughter shall take the inheritance of the 

deceased, who left no male issue, and on failure of her the 
married daughter.” So far, at all events, there is no idea 
of religious merit. The object of the dowry is to facilitate 
marriage, and to benefit the daughter (s). Naturally, the 
daughter who is already set up in the world has a claim 
inferior to that of one who has her fortune to seek. And 
similarly, in a competition between married daughters, the 
preference was given to the poor daughter over the rich one 
(t). None of the writers of the Benares school, except the 
Smriti Chandrika, absolutely exclude any daughter, or 
suggest any reason for her inheriting except the simple one 

Bengal law. of consanguinity {u). The Bengal writers for the first time 
introduce the idea of religious efficacy. A daughter of 
course could offer no religious oblations herself, but her right 
was put jnpo‘n the ground that she produced sons who could 
present oblations (v) . A reference to Manu will show, as 
might have been expected, that the daughter’s son, whose 
power of offering funeral cakes was considered to be equal 
to that of a son’s son, was the son of the appointed daughter 
(w;). Jimuta, Va hana, however, laid down that no daughter 
could inherit unless she had, or was capable of having, male 
issue, and the natural result was the exclusion of daughters 
who were widows, or barren, or who appeared to have an 
incapacity for bringing any but daughters into the world (as). 
This principle is also adopted by the author of. the Smriti 
Chandrika, who necessarily excludes barren daughters (y). 


(q) Cited Smriti Chandrika, xi. 2, § 20; Mitakskara, ii. 2. $ 2. 

(r) 3 Dig. 400. ’ ’ 3 

(i) See Vasishta, cited Daya Bhaga, xi. 2, § 0. Also Teulon, 12, note 2, where 
he points out, that as the degradation of woman consisted in her being a mere 
object of purchase, so the drat step towards her elevation was taken, when the 
dowry made it no longer necessary that she should be sold. 

(t) Mitaksbara, ii. 2, § 4; Smriti Chandrika, xi. 2, § 21 ; V. May., iv. 8, 
§ 11, 12; Viramit., p. 181. 

(u) Vivada Chintamani, 291, 292 ; V. May., iv. 8, § 10; W. & B, 154, 155 j 
Madhaviya, § 36 $ Varadrajah, 34; Viramit., pp. 176 — 1S2. 

(v) See per Mitter, J f ; Gunga v f Shumbhoonoth, 22 Buth, 393 ; per Jagan- 
natha , 3 Dig. 194. 

(tv) Mann, ix. § 131*— 140. See post, § 477. 

(®) Daya Bhaga, xi. 2, § 1—3 ; D. K. S. i. 3, § 5- 

(y) Smriti Chandrika, xi, 2, § 10, 21. See post* § 474. 
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lb will be seon that his authority in this respect has notbeen 
accepted in Southern India (§ 474). The mode in which 
these various principles operate will be examined in the next 
chapter, upon The Order of Succession (§ 474). 

§ 444. The mother is of course not mentioned as an heir RijM of 
by Baudhayana, who excludes all women (#), nor by Apas* 
tamba , Gautama , or Vasishta; Narada states her right to 
a share on partition by the sons after the death of their 
father, but does not refer to her as an heir (a). Her claim, 
however, and that of the grandmother, are expressly stated 
by Manu (6) : " Of a son dying childless (and leaving no 
widow) the (father and) mother shall take the estate : and 
the mother also being dead, the paternal (grandfather and) 
grandmother shall take the heritage (on failure of brothers 
and nephews).” The gloss of Kulluka as contained in 
brackets marks the changes in the law since *the time of 
Manu ' Vishnu aJlo inserts the mother in the' lis% of heirs 
next after the father ( c ), and Yajnavallcya places both 
parents after the daughters (d). Her claim is also men- 
tioned by Vrihaspati and Katyayana, of whom the former 
places her after wife and male issue* while the latter brings 
her in after male issue, father or brother (e). 

As to the ground of her claim, the mother as well* as the its origin, 
grandmother and great-grandmother, are certainly sapindas, 
as sharing with their husbands the cakes which are offered 
to them by the male issue//). But her claim, and indeed 
that of the father too, is always placed on the ground of # 

consanguinity, and of the merit she possesses in reference 
to her son, from having conceived and nurtured him in her 
womb. And by many commentators she is preferred to the 
father, upon considerations derived from a comparison of 


(s) Ante , § 440. (a) Narada, xiii. § 12. 

(b) Manu, ix. § 217 ; of. § 185, where Manu makes the father and then tho 
brothers take. 

(c) Vishnu, xvii. § 7. . 

(d) Yajnavalkya, ii. § 186. * 

U) 6 Dig. 602,606. 

(/) Ante, 1 426. Subodhini extends the right of female ascendants to the 
mother and grandmother of the paternal great-grandfather, and says that, the 
same analogy holds good among the Samanodakas. Mitakshara, Si. 5,' § 5. 
Colebrooke’a note, Lllubhai ?. Mank&ivarbai, 2 Bom. 483. 
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the respective degrees in which mother and father share in 
the composition of the son ( g), while the Mitakshara prefers 
her on the ground of greater propinquity (h). When we 
come to Jimuta Vahana , however, we find the religious doc- 
trine introduced for the first time. He prefers the father 
to the mother, because the father offers oblations in which 
the son participates ; and he prefers the mother, who offers 
none, to the brothers, who offer three, “ because she confers 
benefits ©n him by the birth of other sons who may offer 
funeral oblations in which he will participate” (i). An 
argument which obviously would never apply as regards 
the mother of an only son, or of a son whose brothers had 
died before him without leaving issue. 

§ 445. The growth of a widow’s right of succession is 
much more complicated than that of mother or daughter. 
Originally of course she shared in the general incapacity for 
inheritance Which affected all women. *But her right was 
recognized later than that of other females who now take 
after her. Neither Manu, Apastamba , Vasishta nor Narada 
recognize her right as heir ; though they do acknowledge 
that of the daughter and mother (4). Vishnu, however, 
assigns to her a place after male issue (Z). Vriddha Manu , 
Vrihaspati , Sancha and Lichita and Dev ala all make her 
heir(m). So, of course, does YajnavalTcya ( n ), who is fol- 
lowed by his commentator Vijnanesvara . 

The following account of the manner in which the rights 
of a widow arose, is taken almost exclusively, from Dr. 
Mayras dissertation upon the subject (o). 

§ 446. From the very earliest times the widow was entitled, 
to be maintained $>y W husband’s heirs. When a brother 


(g) 3 Big. 504; Mitakshara, it 3 ; Smriti Chandrika, xi. 3, § 3 ; D&ya Bh&ga, 
xi. 4, § 2 ; Virada Ohintamam, 293. 

(hj Mitakshara, ii. 3, §8 ; ojtfe, § 436 ; 

A') Days Bh&ga* xi, 4 ( | 2 ; O, ST* S. i. 6, § 2. 

\k) See Manu, ix. § 155, 212, 217, where Xalluka inserts a gloss in favour of 
the widow, whose rights are not recognised in the original See the explana- 
tion of Mitakshara, xi. 1, $ 35. # 

, (l) Vishnu, xvH. § 4. w 

. I. 3 ?*** 4&Sj i Katyayana, Mitakshara E 1, § 6, 

Mayrf^l^et^^ See too per ewiem, Shaft* Namji v,J 8u*drabai $ ll 
Bow* H. C. 273. 
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died without issue, or entered a religious order, the other 
brothers were to divide his wealth, except the wife’s separ- 
ate property, and to alloyr a maintenance to his women for 
life. But even this maintenance depended upon their living 
a life of chastity. If they behaved otherwise, it might be 
resumed (p). So Narada says ( q ), “when the husband is Origmsmd 
deceased, his kin are the guardians of his childless widow ; widow’s right*, 
in disposing of her, and in the care of her, as well as in her 
maintenance, they have full power.” Even as against the 
king, when he took by escheat, the widow did not inherit, 
but he was bound to give a maintenance to the women of 
such persons (r). These passages of Narada are of special 
importance, because, as his work was professedly based upon 
Manu, they show that nothing in Manu was then understood 
as countenancing the right of a widow to inherit. 

§ 447. The next step would naturally be thakthe amount 
necessary for the maintenance should be set apart for it, and 
left at her own disposal. In the case of an escheat the text 
of Katyayana cited above seems to indicate that this was 
done. And the same course wa*fc adopted in case of a parti- 
tion ($). Where the property was very small in amount, the 
whole would often be handed over to the widow. And so 
Srilcara and others were of opinion that a widow’s right of 
succession was limited to the case of a small property (£). 

No such explanation can be given to the texts of Yajna - 
valkycu and others, which expressly state a woman’s right of 
succession,, since they all put her succession on exactly the 
same footing as that of sons (u). But the view of Srikara 
and those who thought with him, is valuable, from a his- 
torical point of view, as showing what the* usage was, before 
the widow’s right was firmly established. When it had 


(p) Narada, xiii. § 25, 26. Viinanesvara explains those texts as applying to 
the case of a reunited parcener, Mitakahara, ii. 1, § 20 ; hut, as Mayr observes, 
his ease had been provided for by the preceding text, § 24. 

(?) Narada* xiii. § 28. See too Saucha, 3 Dig. 482. 

(f) Narada, xiii. § 52 ; Katyayana, cited Mitakshara, ii. 1, § 27 ; Vijnanea- 
yara remarks upon these passages that the words used for women, “ stri” and 
** yoshit,” apply to concubines, which, as Mayr remarks (184), is opposed to 


(?) An** $ 


JOMiWc&.ia, Hi, 
(«) Mitakshara, ii, x, 


, $o among the Sutlej chiefs, Punjab Customs, 25. 
f Baya Bhaga, xi. 1, § 6. 

64 
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once become customary to hand over the whole of a small 
property to a widow, the decision whether a property was 
sufficiently small would become difficult and invidious. The 
more wealthy the husband had been, the larger would be the 
scale of maintenance suitable to his widow, especially when 
it came to be expected that she should perform her husband's 
Shradhs and discharge the charities to which he had been 
accustomed (v). Where the relations were themselves ade- 
quately provided for, there would often be a strong feeling 
in favour of leaving the whole property to the widow for her 
life, and this feeling would naturally exist among all rela- 
tions of the husband other than the next in succession. They 
might benefit by the property in the hands of a widow, while 
they would not do so to the same extent if it fell into the 
hands of the next male heir. 

§ 448. The practice of the niyoga would also help in the 
same direction. A passage of Gautama (w) is by some 
translated so as to indicate that a widow was only entitled 
to succeed if she raised up issue for her husband, in which 
case her right would be not personal but as guardian for her 
son. «The author of the Mitakshara explains the passage, 
not as making the raising up of issue a condition precedent 
to inheritance, but as offering her an alternative. In either 
view it is clear that she had the alternative. The male 
relations would have a strong interest in inducing the widow 
to refrain from exercising her night, and she would have a 
specially strong interest in availing herself of it, if she at 
once became the manager of the property. An obvious 
compromise would fee to allow her to succeed at once to a 
life estate in the property, provided she waived the privilege 
of producing a new and absolute owner. Hence the condi- 
tion of chastity which the Brahman lawyers engrafted upon 
her right of succession, a condition which is wholly unsup- 
ported by the early texts of the Vedas ,(«). 

§ 449, It is impossible now to ascertain when the widow's 
right of inheritance was first established. Yajnavalkya and 

(ifi Vrihagpati. 3 Dur, 458. 

m 0 ai* i, I * 

Mayr, 181 ; aide, § 8Q* , 
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others already referred to, lay it down absolutely ; but the 
author of the Mitakshara (y) still thought it necessary to 
enter into an elaborate .discussion of the whole subject, as 
if it were even in his time an open question. The conclu- 
sion he arrives at is, that the widow is entitled to inherit to 
her husband, if he died separated and not reunited, and 
leaving no male issue. And this rule is now adopted 
universally, except where the authority of Jimnia Vahana 
prevails (z). The rule seems necessarily to follow ‘from the 
view taken by the Mitakshara of the rights of undivided 
members. While the husband lived, his wife had only a 
right to be maintained by him in a suitable manner ; after 
liis death, his rights all lapse to his surviving coparceners, 
and she can have no higher right against them than she 
had against hor husband. The question of heirship for the 
first time arises in case of a divided member as it is only 
in regard to divided property that there can be # an heir, 
properly so called. I 11 other words, the widow can. take 
by succession as heir, but cannot take by survivorship as 
coparconer (a). 

§ 450. Of course the very foundation of this reasoning 
fails as regards Jimuta Vahana , for he denies the premise, 
viz., that all the undivided members of the family hold each 
an unascertained interest in every part of the whole, and 
that at the death of each that interest passes to the sur- 
vivors. On the contrary he considers that each has a separate 
right to an unascertained portion of tho aggregate, that is, 


ty) Mitakshara, ii. 1. v. * 

(a) Mitakshara, ii. 1, § 19. 30 ; ii. 9, § 4 ; Smriti Chaijdrika, xi. 1, § 24, 25, 53, 
54 ; xii. § 9; Varadraja, 84; Madhaviya, § 34, 35, says nothing as to division ; 
Viramit., p. 131, eh. iii j Katama Natchiar v. Rajah of Shivagunga, 9 M. I. A. 
589; & 0. 2 Suth. (P. 0.) 31. As to Benares : 2 W. MacN. 21 ; Hiranath v. 
Baboo Ram Narayan, 9 B. L. R. 274 ; S. 0. 17 Suth. 816 ; Chowdhry Ohintamun 
v* Mt Nowlukho, 2 I. A. 263 j S, C. 24 Suth. 255 * Mithila, Virada Chinta- 
mani, 290; PuSmavati v. Jtatyoo Doolar , 4 M. 1. A. 259, 264$ S. C. 7 Suth. 

, Muha- 

_ Oun 

■v. 'Bugoona, ft Bor.' 4011440] j W. & B. 77, 115, 128. In some camwin 
njfth knd A mon g the Jains a widow appears to succeed to her husband’s 
even though undivided. But the general practice seems to follow the 
?nnmb Customs, 56 $ Sheo Singh v. Mt. Dahho, 6 K. W. P. 406. 

vXeludkm ii the widow does not take place where the property £» 

that 6f kn naereanitBo partnership, and not that of an undivided Hindu, 

family $ Rampmhad t. &k$9chwn, 10 MT I. A. 490. 
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tlujit each holds as a tenant in common, and not as a joint 
tenant. That being so, of course, there is no reason to 
restrain the express words of texts 0 which state the right of 
a widow to succeed to her husband, by limiting them to the 
case of a divided member. It is therefore equally settled in 
Bengal, that a widow succeeds to her husband’s share when 
he is undivided, just as she would to the entire property of 
one who held as separated (i b ). But this does not apply in 
case of the widow of a son who dies before his father, 
undivided, and leaving no separate property ( c ) ; because in 
Bengal the son is not a co-sharer with his father, and there- 
fore has no interest which can pass to his widow. 

§ 451. Even under the Mitaksbara, if a man dies undi- 
vided, but leaving property, part of which is his self-acquisi- 
tion, liis widow will succeed to that part, though the rest 
of his property passes by survivorship to his coparceners. 
This had, been already laid down by the pandits in Bombay, 
and in a case under the Mithila law, and was finally settled 
by the Judicial Committee in the Shivagnnga case ( d ). 
And so where the status of division has been established by 
agreement, but no actual apportionment has taken place, or 
where part has been apportioned, and not the remainder, in 
either ease the widow inherits as the heir of a divided 
member, instead of being only entitled to maintenance (e). 

§ 452. When the right of a widow was once established, 
the Hindu lawyers were at no loss for reasons to show that 
it had always existed. According to Manu , upon concep- 
tion by a wife the husband himself was born again in her, 
and became one person with her (/). And so Vrihaspati 


(b) Daya Bhaga, ri. 1, § 25, 26, 27; D. K. S. ii. 2, § 41 ; F. MacN. 5. See 
e&ses 1 M. Dig. S16 ; 3 Dig. 476, 4S5 ; per West , J., Lakshman v. Satyabhama - 
hai , 2 Bow. 508. 

(c) F.MacN.l. 

(d) W. & B. 81, 127 ; 2 W. MacN. 92 ; Katama Natchiar v. Rajah ofShiva- 
gwnga t 9 M. I. A. 589 ; S. C. 2 Suth. (P. C.) 31 ; Periasamy v. Periasamy, 5 I. 
A. 61 ; S. C. 1 Mad. 812 ; followed Tekait v. Tekaitni , 5 I. A. 169; S. 0. 4 Cal. 
190. 

(s) Suraneni v. Swraneni , 13 M. I. A. Il8 ; S. C. 12 Suth. (P. 0.) 40 ; Gaja- 
f pathi v. Gajapathi, ib. t 49&; S. 0. 6 B. L, R. 202 ; S. C. 14 SuU». (P. 0.) 38 ; 
ante, § 418 ; Narayan v. Zafcshmi, 3 Mad. H. C* 289 ; Patni Mai r. Bay Mano* 
hur , vi S. D, 349 (410) f Bewun Persad v. ML Jtadha Beeby, 4 M. I. A. 187, 148, 
152 : &, 0. 7 Suth. (P. 0.) 35 ; Timmii Reddy v. Ac hamm, 2 Mtul H. 0. 325. 
U) Man«,ix.§8 > 45. . 
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says, “Of him whose wife is not deceased, half the body 

survives. How should another take the property while half 

the body of the owner lives? ( g ).'' It is obvious that this 

metaphor has the fault of many other metaphors. It proves 

too much. If the husband still survives, the sons cannot 

take. If the widow is looked upon as the continuation of 

her husbands' existence, she ought to take even before male 

issue (h). But the widow had also another ground of merit, 

as offering funeral oblations to her husband. In respect of 

these Jimuta Vahana points out that she was inferior to her 

sons, as she only performed acts spiritually beneficial to him 

from the date of her widowhood, while they did so from the 

date of their birth (i). In any point of view it will be seen 

that the merits of the widow were purely personal, as between Only takes hus- 

herself and her husband. Asa mother she has claims on property- 

her descendants ; but as a widow her claim for anything 

beyond maintenance is only against her husband* Uherefore, 

she can only succeed to his property or rights, that is, to the 

property which was actually vested in him, either in title or 

in possession, at the time of his death (fc). She must take Widow is only 

at once at his death, or not at all. No fresh right can heir to husband, 

accrue to her as widow in consequence of the subsequent 

death of some one to whom he would have been heir if he 

had lived. Hence, no claim as heir can be set up on behalf 

of the widow of a son ( l), or of a grandson (m), or of a 

daughter's son (n), or of a # fatlier (o), or of a brother (p), or 


(g) 3 Dig* 468. See Smriti Cbandrikn, xi. 1, § 6 ; Katerina Natchiar v. Rajah 
of Shivagunga, 9 M. I. A. 610; S. 0. 2 Buth, (P. 0.) 31; Tamburatti Valia v. 
Vira May y an, 1 Mad. 228. 

( h ) See ante, § 218, where it is suggested that at one time the mother’s life 
estate may have been interposed before full enjoyment Jby the sons. 

(9 3 Dig. 456, 458 ; Daya Bhaga, xi. 1, § 43. 

(h) Viramit., p. 164, § 13, p. 197* § 2. If his title was vested, though his 
enjoyment postponed, she will equally take. Rewtin Persad v. Radha Beeby , 4 
M. 1. A. 137, 176; S. C. 7 Buth. (P. 0.) 85; Hurrosoondcry v. Rajensuree, 2 
Buth. 321. 


(1) 2 W. MacN. 43, 75, 104 : 2 Stra. H. L. 233, 284 ; Ay abutter v. Rajkissen, 

3 S. D. 28 (38) ; Rai Sham B% tllubh v. Prankishen , ib„ 33 (44) ; Hwmlta v. Mt. 
Pudo Monet, 4 S. D. 19 (25) ; Monee Mohun v. Dhnn Monee, S. D. of 1853, 910 ; 
RajKishore v. Eurrosoondery, S. D. of 1858, 825; Bai Amrit v. Bai Manik, 
12 Bom. H. C. 79 ; Punjab Custom, 64. 
iwyAjnbawow v. Rutton, Bom. Sel. Bop. 132. 

(») 2 W. MacN. 47. 

(o) Vencatax, Venkummal, 1 Mad. Dec. 210; Vadrmnr. Wuppuluri, Mad. 
Deo . of 1861, 125; Ram Kponwarv . Ummur, 1 Bor. 415 [458]; Bhyrobee v. 
Nubktteen, Q 8. : D, 58 r ' 

(j») 8 W. MaeN. 78 j 2 Stra. H. h. 281 Yetiraj t. Tayummal, Mad. D«c. of. 
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of an uncle ( q), or of a cousin (r). This is undoubtedly the 
law of Bengal, Benares and Madras (s). It is now, however, 
settled that the law in Bombay is different. The subject is 
discussed by Messrs. West and Biihler, p. 178, and their 
views have been fully adopted by the High Court of Bombay 
in the case of Lallubhai v. Mankuvarbai (t). The process of 
reasoning of the Western lawyers seems to be as follows. 
They accept the general principle that succession goes iu 
the ordef of sapindaship, taking the text of Manu (ix. § 187) 
with the gloss of Kulluka , so that it runs " To the nearest 
sapinda, male or female, after him in the third degree, the 
inheritance next belongs.” Then they interpret sapindaship 
as meaning connection by blood, in the manner explained 
by Vijnancsvara (§ 434), which makes even the wives of 
brothers be sapinda to each other, because they produce 
one body with those who have sprung from one body. 
On the tsame principle they make the daughter-in-law a 
sapinda {u}. Hence “ They prefer the sister-in-law to the 
sister's son, and to a male cousin, and more distant male 
sagotra-sapindas , the paternal uncle's widow to the sister, 
the maternal uncle, and'the paternal grand father's brother, 
and they allow a daughter-in-law, and a distant gotraja- 
sapindh's widow to inherit,” The learned editors remark, 
" It is however sometimes impossible to bring the authorities 
which they quote into harmony with their answers (t>) ” It 
may be added, that it is equally difficult to bring their answers 
into harmony with each other. I have given up in despair 
the attempt to reconcile the futwahs and rulings from 
Bombay, already cited in this paragraph, with those which 
will be found below ( w ). The result of this doctrine is, "that 


1854, 184 ; Peddamuttu y* &ppu Ran , 2 Mad. H. 0. 117 $ Jynvunee v. jRanyow, 
3 S. b. 289 (585). , / 

(3) Vpendra v. Thanda, 3 B. L. R. (A. 0. J.) 349; S. 0^ Sub nomine, 
Wopenuro v. Thanda, 12 Suth. 263; Gauri v. lluhtyo, 3 All. 45*p 
(r) 'Soorendronatk ▼. ML Heemmonee , 12 M. I. A. 81 ; B. 0. 1 B. L. R. (P. 
(EX) 26 ; 8. CL 10 Sutb. tP. C>) 85. . w ’ 

{$) Per evriam, LulLoobhoy y. Caa&ibcti, 7 I. A. 230; S. 0.6 Rom. HO; 
Vithaldas v. 'Jesmba/L 4 Bom. 221. 

(4JL 4 ® Bom. 388 ; atfd. 7 1. A. 212 ; S. 0. 5 Bom. 110; following and affirming 
lakahmibai v. Jayram, 6 Bom, B*C. (A. 0. J.) 52; Vithaldas v, feahubai, 4 
Born. 219. . , j ■* w 

MW. 4iB. l9Ct \ (?) W\ & B. 181, 14^5 — 199. 

v * Kripc&tooHl, 2 Bor. 610 Jethee v. Mt. 8h*o; ib. t 

X ^S3 [640 ] } ifrm pmimtY, Bate Jtowul, Morria, 
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a widow in a nearer collateral line has precedence over a 
male in a remoter line (#).” This rule of succession is stated 
by the Bombay High Court to be deduced, or rather to be 
deducible, from the Mitakshara, though they admit that the 
foundation afforded for it by that work is slender, inasmuch 
as “ no widow of a collateral is expressly provided for ; the 
only wife of an ascendant expressly admitted, is one for 
whom there is an express text.” Under the Mayukha, accord- 
ing to Mr. Justice West, such a right “may be called almost 
shadowy (y)” Yet, curiously enough, in Southern India 
such a rule admittedly does not exist, while in Western 
India its acceptation in practice is beyond doubt. It cer- 
tainly seems to me that this is one of those cases in which 
usages, which sprung up without any reference to the 
Sanskrit law books, are now supported by torturing thoso 
books so as to draw from them conclusions of .which their 
authors had no idea ( 2 ). In the Punjab, on fchd other hand, Punjab, 
special family customs exist under which widows are not 
allowed even to succeed to their husband's estate, or only 
to a small portion of it (a). 

§ 453. The relations whom we 'have been considering Biator. 
have all had express texts asserting their title as heirs. 

The widow and mother are also gotraja sapindas , both in 
the meaning of the Mitakshara, as being connected with the 
deceased owner by affinity, and in the meaning of the Daya 
Bhaga, as being connected with him by funeral oblations 
(§ 426). The daughter is a sapinda , though not a gotraja 
sapinda , according to the view of Vijnanesvafa, and although 
she neither presents nor participate^ in oblations, she is 
fitted into the scheme of Jimuta Vaharm by her capacity 
for producing a presenter of offerings. The sister stands 
in a different position from all these. * She has no religious 
efficacy whatever, as she is in no way connected with the 
funeral offerings to her brother. She is a sapinda, as 

wa. at p. 445. 
ora. at p. 447. 

the decision in Lulloobhoy v. Cassibai, 

“ on the ground of positive acceptance 

►m. 110. * 


(*) ImMShm v. Mankuvarbai, 2 Bi 
if) UxUubHtti v. Manlewarbai) 2 B 
(a) The Privy Council in affirming 
expressly roBt the right of the widow 
anfu*age”7 I; I, % 237 s 8. Q, $ Be 
(<*) Punjab Customs, 25, 46. 
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regards affinity, but she is not a gotraja sapinda, according 
to the Benares writers, as she passes into a strange gotra 
immediately upon her marriage. s regards the authority 
Text. of texts, the matter stands in this way. The sister is stated 

to take a share, either upon an original partition, or after a 
reunion (6), but this is a different thing from taking as 
heiress. A passage from Sancha and Lichita (c), “ The 
daughter shall take the female property, and she alone is 
heir to the wealth of her mother’s son who leaves no male 
issue,” would certainly seem to be a direct affirmation of 
Text relating to the right of a sister to succeed to her brother. Jagannatha 
explains the latter part of the text as referring to an 
appointed daughter. The text itself is not cited in any 
commentary that I am aware of as an authority for her right 
as an heir, even by the Mayukha, which admits that right. 
Possibly it may refer to stridJumum which had passed from 
the mother to the son, which, as will be seen hereafter, is 
sometimes the case (§ 576). Nanda Pandita , and Balam- 
bliatta , interpret the text of the Mitalcshara which gives 
the inheritance to brethren , as including sisters, so that the 
brothers take first, and then the sisters (d). But this order 
of succession is opposed to the whole spirit of the Benares 
law. It is not accepted even by the Mayukha, which makes 
the sister come in after the grandmother, under a different 
text (e), and the interpretation has been rejected by the 
Judicial Committee (/). It mayJbe taken, therefore, and it 
appears always to be assumed, that there is no text which 
in express terr&s asserts the right of a sister to succeed to 
her brother. In Bombay, however, her right is now beyond 
dispute. In Bengal and Benares it seems clear that she 
has no right at all. In Madras her right has been recently 
affirmed, by a decision which is certainly opposed to the 

(b) Maim, ix. § 118, 213; Vribaspati, 8 Dig. 476 ; ante , § 401 ; post, S 502. 
r (c) 3 Dig. 187. 

(d) Mitakfihara, ii. 4, § 1. note. This interpretation is accepted by the Bombay 
High Court as one ground fog admitting a sister to succeed, though they do 
npt follow it to its logical conclusion as fixing her position in the fine of heirs. 
Kesserbai v. Valab, 4 Boln. 188, 204. 

(ef V. May., i v, & § 19 ; post, $501. ‘ 

(/) Fhakoorain v* Mohun, 11 M. I, A 886, 402; S. C. 7 Suth. (P. 0.) 25. 
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entire current of authority in Southern India. This will 
render it necessary to examine the law upon the subject at 
greater length than the importance of the point would seem 
to require. 

§ 454. The mode in which the sister’s title is made out in 
Western India, appears to be as follows. She is considered 
a safinda , as already stated, by virtue of her affinity to her 
brother (§ 452). She is also considered a gotraja sapinda , 
on the ground that this term is satisfied by her having been 
born in her brother’s family, and that she docs not lose her 
position as a gotraja by being born again in her husband’s 
gotra , upon lier marriage. That being so, her place among 
the gotrajas is determined by nearness of kin, and is settled 
to be between the grandmother and the grandfather (p). 
It is probable that the whole of this reasoning is a mere 
contrivance to bring a succession, which was established by 
immemorial usage, into apparent conformity with Sanskrit 
law. The usage itself is established beyond doubt, and h^s 
received the sanction of the Privy Council. And half-sisters 
succeed as well as sisters of the whole blood, though they 
come in after whole sisters (h). Sifiters take equally inter 
8e , without any such preference for the unendowed over the 
endowed, as exists in the case of daughters ( i ). 

§ 455. In Bengal it is equally clear, both on principle and 
authority, that the sister is not an heir. She possesses no 
spiritual efficacy, and conies under the g*eneral text of 
Baudhayana which excludes all females, without being 
rescued from it by any special text in he#favour ( h ). Jagan - 
natha says of her, “ It is nowhere seex> that sisters inherit 
the property of their brothers (Z).” And* her exclusion is 
treated as quite undisputed by both the MacNaghtens and 


(g) V. May., iv. 8, § 18— 20 : W, & B. 181 ; per West, J., Lallubhai v. 
Mank'wvarbai , 2 Bom. p. 445. Westropp, C. J., prefers resting her right upon 
her affinity as sapinda , even though not a gotraja , and upon the'express autho- 
rity of Vnhaepati and Nilakautha, ib. 421. 

(A) W. & B. 160. 181, 185, 196, 198, 242 ; Vinayek v. Luwwneebaee , 1 Bom. 
H. O. 118j affirmed 9M. I. A. 516; S. U. 3 Suth. (P. 0.) 41; Sakharam v. 
Sitabal, 3 Bom. 853; Dkonduv . Gangabai, ib ., 369. Kesserbai v. Valab, 4 
Bom. 188, m, 

{i) Bhagirthibai v. Bay a, 5 Bom. 264. 
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Nor under 
Benares law. 

Sister not 
recognized by 
Benares 
authorities. 


Sir Thomas Strange (m). There is also a uniform current 
of decisions to the same effect, extending from 1816 to 1870 
(m). In one case a futwah was given by the Pandits declar- 
ing that a sister, though not herself an heir, was entitled to 
enter upon and hold the estate in trust for a son whom she 
might afterwards produce, where such a son would be the 
next heir (o). But this decision has been expressly declared 
not to be law, on the well-established principle that a Hindu 
estate can never be in abeyance, but must always vest at 
once in the person who is, at the time of descent cast, the 
next*lieir ( p ). 

§ 455a. As regards the provinces which follow the Mitak- 
sliara, both principle and authority seem also to exclude the 
sister. She is not named in the line of lieirs by the Mitak- 
sliara or the Viramitrodaya ( q ), nor by the Smriti Chandrika, 
the Madhatf iya or the Varadrajah, none of which even refers 
to her, except as being entitled to a share upon partition or 
ajter reunion. She cannot come in as a gotraja sapinda 
withih the meaning of Vijnanesvara, because the Hindu 
law never contemplates a female as remaining unmarried 
after the period of puberty, and as soon as she does marry, 
she passes into a different gotra (r). Nor is there any text 
in her favour, which is as much required by the Benares 
school as by that of Bengal (§ 440). I have already noticed 
the construction of the text of the Mitakshara, which would 
bring in the sister as included ih tbo term brethren. This 
has not been approved of by the writers of any school (§ 453). 
Nanda P audita also^roposes to bring in the sister on another 
principle as being *the daughter of the father ($). The 
reasoning would* be, a man's own daughter succeeds, as 


(m) F. MacN. 4, 7 ; 1 W.MacN. 35, note ; 1 Stra. K. h. 146. 

(n) 2 W. MacN. 68, 80, 81, 85, 07, 98 ; Koomuaree v. Damoodkur , 7 S. D. 
192 <226) ; Bamasoondree v. Itajkrishto, Sev. 742 ; Kalee Per shad v. Bhoirabce , 
2 Suth. 180 ; Anund Chunder v. Teetoram, 5 Suth. 215 ; Rukkiui v. Kadamath , 
5 B. L. B. Apjx. 87* 

(©) Karuna v. Jai Chandra, 5 S. IX 46 (50). < # 

(p) Kesub Chunder v. Bishnopersaud, S. 1). of 1860, ii. 340; ante, § 422. 

(q) Mitakshara, ii. 5, § 5, note. 

(rj Daya Bhaga, xi. 2, § 6 ; W. & B. 180. See too Daya Bhaga, xi 6, § 10, 
where Jimuta Vahana eaj’fithat Yaj naval kya uses the term Gotraja to exclude 
finales related as sapindas, and Smriti Chandrika, xi, Lallubhai y, Mankuvar- 
bat, 2 Bom. 438. 

(s) Mitakshara, ii. 5, § 5, note. 
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bringing forth the (laughter’s son. It is now settled that 
the sister’s son — that is, the son of the father’s daughter— 
also succeeds (§ 490). Therefore the father’s daughter 
herself should succeed as* bringing him forth. The answer 
would be, that a man’s own daughter succeeds, both because 
she is his own offspring, and because she produces a son who 
is of such importance to him, that ho is the next male who 
takes after his own issue. Neither ground would apply to 
a sister. Not the first of course; nor the second, .because, 
although the sister’s son is an heir, ho only comes in under 
the Mitaksharaas a bandhu after the last of the samanodalcas . 
Further, tlio fact that the sister’s son is an heir does not 
involve any assumption that his mother must have been an 
lieir also. He takes by his own independent merit, not 
through her (if). Accordingly \vo find that the son of an 
uncle’s daughter is an heir to the nephew, though the uncle’s 
daughter is not an heir (a) ; the son of a brother’s daughter 
is, but the brother’s daughter is not, an lieir (v) ; t!ie son of 
a nephew’s daughter is, but the nephew’s daughter is not, 
an heir ( 10 ). 

§ 456. The weight of authority seems also to be g, gainst 
the sister’s claim. The opinions of both tlib MacNaghtens, 
of Mr. Colebrooke, Mr. Sutherland, and Sir Thomas Strange, 
were opposed to her claim ; and a futwah by a Madras Pandit 
to the same effect is cited by the latter author (a?). In 1858 
a case came before the Madras Sudder Court, in which a sister 
claimed as.heir to her brother, relying on the texts of Mann 
and the authority* of Nanda Pandita and Bal&mbhatta . The 
Court said, “ The Judges of the Sudder Udalut, while admit- 
ting that the arguments of the special appellant have much 
force, and that the texts relative to division after reunion 
show that under such circumstances a sister has a right of 


(0 See per Holloway , J., Chelikani v. Suranon i, 6 Mad. H. 0. 288. 

<«) Guru v. Anand, 5 B. L. R. 15 ; S. 0. 18 Sutb. (F. B.) 49 j Gosaien v. Mt. 
Kt8henmunnee t 6 8. 1). 77(90). . „ „ r 

(v) Gobind v. Mohesh , 15 B. L. R. 35 ; S. 0. 23 Suth. 117; Jogmwrutx . 
Seetulpersaud, Sev. 433. » j* ■» ^ 

(u>) KasHee Mohim v. Rajgobind, 24 Sutli. 229; Mdku Pearee x. Doorga 
Monee, 5 Suth. 131. ^ „ _ T _ * „ 

(a) 1 Sfcm. H. L. 146 ; 2 Stra. H, L. 243-24G ; F. MacN. 4, 7 »1 W. MacN. 
35, a. See per Holloway, J., Chelikani x> Suranam, 6 Mad, C, 388. 
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Siater's right 


recently admit- 
ted in Madras. 


inheritance, from which a presumption might perhaps be 
drawn that the spirit of the law may possibly not have 
originally contemplated the 'exclusion which now prevails, are 
of opinion that the law is not only too ill defined to admit of 
such construction, in opposition to existing usage, but must 
even, if speaking more clearly, be regarded as obsolete and 
virtually changed, and modified by practice prevailing beyond 
memory, and acquiesced in by all parties concerned (y) ” 
The same claim was set up, with the same arguments and the 
same result, before the High Court of Bengal in 1863, in a 
case governed by Mitakshara law. The Court, after refer- 
ring to Mayiu, ix., § 187, 217, Mitakshara, ii., 4 and 5, 1 
Stra. H. L. 146 ; 1 W. MacN. 35, and a Bengal case, proceed 
to say, u On the whole, then, we arc clearly of opinion that 
the Vayavastba of the Pandit cannot be set up successfully 
against the text of the Mitakshara, or the general principles 
of Hindi*, larf, which exclude sisters, or against the marked 
omission from our precedents of any decision in favour of 
such a claim, for more than sixty years ( z). 7> 

In the Punjab, among the Sikh Jats, the sister is also 
excluded by long-establitehed and recorded usage, which was 
afiirmed by express decision in 1870 (a). 

The ‘title of a sister was raised for the first time on 
appeal to the Privy Council in a case from the North- 
West Provinces in 1871, but the Judicial Committee 
refused to enter upon the question (h) ; it was also referred 
to, but without any expression of opinion, by the Committee 
in 1876(c). 

§ 457. On the other hand, a sister was for the first time 
decided to be an heir to her brother in a very recent case in 
the Madras High Court (d). Property had devolved on a 
son, upon whose death it was taken by his mother. She 
alienated portions of it to strangers, and then died. The 

(y) Ohifmascmien v. Koottoor , Mad. Deo. of 1858, 175. 

(a) Guman y. Srikant t Sev. 460. 

(a) Punjab Custom, 17» 

(i>) kooer Goolah y. HatfKwrun, 14 M. I. A. 176 ; 8. C. 10 B. L. R. 19, 

{ c^Veltanki v. Vmhaia Mama, 4 1. A. 1, 8; 8. C. 1 Mad, 174; S. C. 26 

JBntb. 21. 

(d) Kutti Animal v. Kadakristrui, 8 Mad. H. 0, 66. 
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plaintiff, who was one of three sisters, sued to set aside the 
alienations. These were admittedly invalid beyond the 
life of the mother. The only question, therefore , was, whether 
the sister had any title which would support her suit. The 
Court held that she had. They first declared that she was 
not a sapinda , setting aside the construction put upon the 
word “ brethren” by Balambhatta. They then proceeded 
to say, “ Whether the sister is entitled to succeed as a relative 
of deceased more remote than a sapinda is another question. 

Since the decision of the Judicial Committee in Gridhari v. 

The Government of Bengal (e), the High Court of Madras, 
following that decision, and the decision o£ the High Court 
of Bengal in Amrita v. Lahliinarayan (/), of which the Judi- 
cial Committee approved, have held (g) that a sister’s son is 
entitled to succeed as a bandhu, and that the text and com- 
mentary in chap, ii., sect. 6, of the Mitakshara do not restrict Madras High 
the limit of Bandhus to the cognate kindred there mentioned, Court deoi81oa 
but are to be read as merely offering illustrations of the 
degree of Bandhus in their order of succession. In sect. 3 
of chap. ii. of the Mitakshara, § 4, it is said, “Nor is the 
claim in virtue of propinquity restricted to kinsmen allied 
by funeral oblations, but on the contrary, it appears from 
this very text (&) that the rule of propinquity is effectual 
without any exception in the case of ( samanodakas ) kindred 
connected by oblations of water, as well as other relations, 

Where they appear to have^b claim on the succession.” And 
it is afterwards said in sect. 7, “ If there be no relatives of 
the deceased, the preceptor, &c., according to the text of 
Apastamba , ‘ If there be no male issue, the nearest kinsman 
inherits, or in default of kindred, the preceptor/ ” It follows 
from the above, not only that, in regard to cognates, is there 
no intention expressed in the law or to be inferred from it, 
of limiting the right of inheritance to certain specified 
relationships of that nature, but that, in regard to other 
relationships also, there is free admission in the order of 

(e) 12 M. I. A. 448 ; S. 0. 1 B. L. B. (P. 0.) 44 ; S. C. 10 Sufch. (P. C.) 82. 

(/) 2 B. L. B. B.) 28 ; S. 0. 10 Sufch. (F. B.) 76, • 

(ff) Chelikani V. Suraneni, 6 Mad. H. 0. 278. , 

W Manu, ix. § 187. 
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succession, prescribed by law for the several classes ; and 
that all relatives, however remote, must be exhausted, before 
the estate can fall to persons who have no connection with 
the family. In this view plaintiff must be regarded as a 
relative entitled to succeed on an equal footing with her 
sisters, who are relatives of the same degree.” & 

§ 458. This decision will, of course, settle the law in 
Madras unless reversed. But as it will not be a binding 
authority* upon Mitakshara law in other parts of India, it 
may be as well to examine its reasoning more closely. The 
three cases quoted have, of course, no application. They 
merely decide that male relations, who come within the 
definition of abandliuin the Mitakshara (i), are not exclud- 
ed from the mere fact that they aro not specifically enu- 
merated in the next section. But if that definition means, 
as those cases held that it did mean, a person connected by 
funeral ablafions with the deceased, then a sister does not 
come within the definition, not being ''connected by funeral 
oblations.” It is also to bo remarked that the enumeration 
in Mitakshara, ii. 6, though not exhaustive as to the indivi- 
duals, iocludes none butemales, and is, therefore, strong evi- 
dence that none but males were supposed capable of satisfy- 
ing the definition. And the cases cited show that none but 
males could satisfy the definition, as there understood. The 
judgment, however, goes on to cite two texts as showing 
(apparently) that other relatives who are neither gentiles nor 
bandhus may inherit by virtue of mere propinquity. In the 
first passage (/<#, Vijnanesvara is weighing the comparative 
merits of the father, and the mother, both of whom are 
gotraja sapiudas. « He decides in favour of the latter on the 
ground of propinquity, and proceeds, in the text cited by 
the High Court, to remark that this principle of propinquity 
applies not only to sapindas , but to sa manodakas, "as well 
as other relatives, when they appear to have a claim to the 
succession.” That is to say, given a rivalry between two 
persons, both entitled to inherit, the one who is nearest in 
blood shall take. The text does not attempt to lay down 


« Mitakshara, ii. 5, § 6. 


(fc) Mitakshara, ii 3, § 3, 4. 
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who have a claim to succession. On the contrary, it seems to 
assume that there may be relatives who would not u appear 
to have a claim to the succession.” It does not define the 
class of heirs — that, as will be shown immediately, had been 
done already — but lays down a rule by which one member 
of the class is to be preferred to another. The word which 
is translated by Mr. Oolebrooke “ as well as other relatives,” 
is simply adi appended to samanodaltas, and means the . 
like, or el cetera (l). It would be contrary to the* ordinary 
principles of construction to interpret such a word as intro- 
ducing a completely different genus. The next text proves 
exactly the opposite of what it is cited for by the High 
Court. To understand it we must go back a little. The 
first seven sections of the Mitakshara, cap. ii., are merely 
a commentary on the text of YajnavalJcya(m ), “The wife, 
and the daughters also, both parents, brotliersdikewise and 

their sons, gentiles, cognates {n), a pupil and# a fellow Madras decision 
student ; on failure of the first among these, the next in discussed, 
order is indeed heir to the estate of one who departed for 
lxeaven, leaving no male issue. This rule extends to all 
(persons and) classes.” This text recognizes no relatives 
coming after nephews who are not either gentiles ( gotraja ) 
or bandhus . Sections 1 — 4 treat of relations up* to and 
including nephews. Section 5, § 1 defines qotraja y and § 3 
defines bandhus . The remainder of section 5 illustrates 
the succession of gentiles*or gotrajas . Section 6 illustrates 
the succession of bandhus. It is now settled that these 
. illustrations are not exhaustive, but that an Jr one who comes 
within the definition may inherit (§ 436). Then comes 
section 7, which treats of the succession of those who are 
not relatives at all. It commences , te If there be no relations 
of the deceased, the preceptor, or on failure of him the 
pupil, inherits, by the text of Apastamba. ‘ If there be no 
male issue, the nearest kinsman inherits, or in default of 
kindred the preceptor, or, failing him, the disciple. 5 51 The 


(l) See as to the use of this adi, Burnell’s Preface to Varadraja. 

Yujnavalkya, ii. § 165 ; cited Mitakshara, ii. X, § 2, 

(n) Bandhu, see Gdostucker, 26* 
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Court infers from this “ that in regard to other relationships 
also” (meaning, apparently, relationships which do not come 
under the head of cognates) “there^is free admittance to the 
inheritance in the order of succession prescribed by law for 
the several classes, and that all relatives, however remote, 
must be exhausted before the estate can fall to persons who 
have no connection with the family.” That is to say, the 
Court seems to think that the words, “ If there be no rela- 
tions of the deceased,” let in a new class of relations, who 
are neither gentiles nor cognates, but who are connected with 
the deceased by propinquity. It would be rather remark- 
able if a section which is devoted to strangers should havo 
this effect, and should, by a side winc^as it were, bring in 
an entirely new set of heirs, who are not defined, and of 
whose Very existence there is no previous hint. But the fact 
is that the word which Mr. Colebrooke has translated “ rela- 
tions” is Jbandhu (o). This makes everything consistent. 
Section 5 treats of gotrajas . Section 6 treats of bandhus. 
Section 7 of those who come in when there are no bandhu. 
There is no third class of persons who, being neither gotraja 
nor bandhu , are still relations. In the passage of Apaatamba , 
the word translated kinsman and kindred is sapinda (p). 
Apastatiiba does not appear to recognize bandhus at all. 

§ 459. It certainly seems to me, with the greatest possible 
respect for the learned Judges of the Madras High Court, 
that their decision cannot be supported upon the grounds 
upon which they have put it. Whenever the question arises 
again, it will probably be found that the claim of the sister 
can only be made ouA, either upon the principle Qn which 
she is let in by Mlakantha and his followers, that is as a 
sapinda, or by excluding from the definition of bandhu all 
reference to funeral oblations, and taking it simply. as denot- 
ing persons connected by affinity (§ 434). The former 
position has been denied to her by the Judicial Committee, 
and by the Madras High Court (q). Whatever may have 

(o) Goldstiicker, 36. . 

( 2 >) *Apasbamba t it 14, § 2. 

{q) Thakoorain v. Mohun, 11 M. I. A. 402 j S. 0, 7 Suth. (P. 0.) 25 ; Kuttu 
amniai ?. Radakristna, 8 Mad* H. 0, 22, 
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been the original meaning of the text of Manu (ix. § 187), 
“To the nearest sapinda the inheritance belongs,” the text 
must now be read with that of 'Yajnavalkya, and the com- 
mentary of the Mitakshara, which show that sapinda , as 
opposed to bandhu , means one of the same family, and not 
a person removed from it by marriage (§ 455 a). On the 
other hand, if the idea of funeral offerings is excluded from 
the definition of a bandhu , a sister would certainly come 
within it. But then we should have to* consider the whole 
framework of the Mitakshara, as understood and acted upon 
in Southern India (r) which recognizes no females who are 
not denoted by special texts. To admit a sister as an heir 
at this time of day appears to be the very course, to which 
their Lordships of the Judicial Committee say they have 
“an insuperable objection,” viz., “ by a decision founded on 
a new construction of the words of the Mitakqhara, to run 
counter to that which appears to them to be the <yirrent of 
modern authority” («).H 


(r) These qualifying words are added with reference to the view taken of the 
literal language of the Mitakshara by the Higlj Court of Bombay in Lallubhai 
v. Mankuvarbai , 2 Bom. 388 ; ante, § 452. The J udges sqem to admitfbhat their 
interpretation of the Mitakshara is either not accepted in Madras, or is over- 
ruled by the countervailing authority of the Smribi Ohandrika ; supra, 2 Bom. 
at pp. 818,888; 2 I. A. 280. 

(s) supra, 11 M. I. A. 403; Kooer Gholab v. Rao Kwrun , 14 M. I. A. 196 $ 
8. 0. 10 B. L. R. 1 ; Chotay v. Chunno, 6 1. A. 32 ; S. C. 4 Cal. 744. 
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take simul- 
taneously. 


Eight of Issue. 


§ 460. Issue.— ■‘-If a man has become divided from his sons, 
and subsequently has one or more sons born, he or they take 
his property exclusively (§ 396). If he is undivided from 
them, his property passes to the whole of his male issue, 
which term includes his legitimate sons, grandsons, and great- 
grandsons (a). All of these take at once as a single heir, 
either directly or by way of representation. Suppose, for 
instance, a man has had three sons, and dies leaving his 
eldest son 4 ., and B. the son of A. ; two grandsons, C. 1 
and C. a , by h*is second son, and three great-grandsons, D 1 , 
D. 2 , and D. 3 , by his third son ; A. takes for himself and B., 
C. 1 and C. a take for themselves, and D. 1 , D. a , and D. 3 take 
for themselves, and these three lines all take at once, and 
not in succession to each other. The mode in which they 
take inter se, and the nature of the interests which they take, 
have been discussed already (b). This seems to be an excep- 
tion to the general rule, that among heirs of different degrees, 
the nearer always excludes the more remote (c). It really 
is no exception. It is merely an illustration of the rule that 
property, which is held as separate in one generation, always 
becomes joint in«the next generation (§ 241). If it is held by 
a father who is himsejf the head of a coparcenary, it passes 
at his death to the*whole coparcenary, and not to any single 
member of it, all of them having under the Mitakshara equal \ 
rights by birth. The Daya Bhaga puts forward the same 
view from its religious aspect. According to it, the son, 1 
grandson, and great-grandson, all present religious offerings 


it? Day* Hfcaga, 111. 1, $ 13, Xl.x, it. ^ Tiiwwfo, 

p. 154, § 111 Yivftda Chmt&mtf* 205 $ per emm m, MutthepuUf v. nd*r, » 
M. LA, 156; Bh&ah Bam v. Bhyah Ugwr, ikM* I. A. 370; 8*0. 14 Sttth. 

See ing, § 0^. ' ie) ghettur v. Poofa w, 15 §utk. 483. 
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to the deceased, and all with equal efficacy. There is, there- 
fore, no reason why one should be preferred to the other. 

But as the grandson presents ho offerings while his own 
father is alive, B. does not take directly, but C. and D. do (d). 

§ 461. Property which is in its nature impartible, as a Raj Primogeniture, 
or ancient Zemindary, can, of course, only descend to one of 
the issue; which that one is to be will depend upon the 
custom of the family (§ 50). In general, such estates 
descend by the law of primogeniture. In that case the eldest 
aon is the son who was born first, not the first-born son of 
a senior, or even of the first married, wife (e). So long as 
the line of the eldest son continued in possession, the estate 
would pass in that line (/). That is to say, on the death of 
an eldest son, leaving sons, it would pass to his eldest son 
and not to bis brother. But there is a singular want of 
authority as to the rule to be adopted where ai* eldest son, 
who has never taken the estate, has died, leafang^ younger 
brothers, and also sons. The point has been twice argued 
very lately before the Privy Council, but in neither case was 
it necessary to decide the question. The only cases that I 
am aware of in which the point was actually decided, were 
in Madras. The earlier cases arose in the* same family, as 
will appear from the following pedigree. It only shows so 
much of the relationship as will render the litigation intel- 
ligible. 


t * — 

A. 

dies in 1808. 


Istimrar Zemindar 
j dies in 1809. 


X. 


k 

i 


Y* dead 
Plaintiff' 


I 

alive. 


leaves a 
widow defendant. 

Here it will be seen that at the death of the Zemindar he 


W Day* Sbaga, E L 518, 19. 
M Mann, is. $ 1S8, 126 ; JBi 


_______ 0 , _^tghonath v. Hurrehur , ? S. D. 126 (146) ; / 

y. Mftiojirav, 5 Bom. H. 0. (A. 0. J*) 161 ; Ramalakshmi v. Sim? 
nontho, 34 A, 670: 8. O. 12 B. L. R. 896; S. Q. 17 Suth. 55ft % Pedda 
** v.Bangari, 8 £ A. 1 j. 8. 0. 2 Mad. 286. See as to the old law, ante, 

Boa yedigcft* in Tewum Wa t. Ramandora, 6 Mad; H. C, Oft > Naragmti t* 
w*&*3*<*#> ft Mftd. 256. 1 " , 
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Primogeniture, left a grandson, B., by an elder son, and a younger son X. 

The latter got possession of the Zemindary, but B. brought a 
suit against him, and ultimately recovered possession. There 
were circumstances in the case which might have justified 
the decree on other grounds, but on the whole it must be 
taken that the Provincial Court, which tried the case, went on 
the broad principle that the son of a predeceased elder son 
was entitled to the Zemindary in preference to a surviving 
younger *son. No appeal was preferred against the decree. 
The estate then passed to C., at whose death it was claimed 
by the plaintiff, as son of Y., the deceased elder brother of 
Z. The original Court held, amongst other grounds for 
dismissing the claim, that Z. was a nearer heir than the 
plaintiff. This decision was reversed by the Madras High 
Court, which held that by the ordinary law of primogeni- 
ture, applicable to impartible estates, the plaintiff repre- 
sented tfce rfdest line. It will be seen that there was an 
important distinction between the two disputed successions. 
In the first case B. was the grandson of the last male holder, 
and therefore, in an ordinary case of succession, would have 
as good a claim as his uncle X. ; a son and a grandson being 
considered equally near, and equally efficacious (§ 460). 
But in* the second case the plaintiff and Z. were cousins, 
and in an ordinary case of collateral succession the nearer 
takes before the more remote, as for instance, a brother 
before a nephew (§ 484, 485). This was the view submit- 
ted to the Judicial Committee. On the other hand it was 
argued that the property, though impartible, was still joint 
family property, and therefore passed by survivorship, in 
which case Y. was® the heir expectant during his life, and at 
his death his rights passed on to the plaintiff who represented 
him. The J udicial Committee, however, found that there had 
been a partition of the whole property during the life of B., 
under which he took the Zemindary as separate estate. Con- 
sequently, the widow of C. was the heir, and it was ^unneces- 
sary to decide between the claims of the plaintiff and Z. (g)> 

v v. Mamayn, P. O. 5th Jnh'1679. In the eei* of 

Pm&am 6 I. A. 61; S. 0. 1 Med. 616, the .tame point 
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Upon principle it would seem, that at the death of each 
holder the estate would go to the eldest member of the class 
of persons who, at that time, were his nearest heirs. If 
so, Z. was certainly nearer to C. than the plaintiff. This 
seems to have been the ground of the decision of the Judicial 
Committee, in a case relating to the Tipperah Raj, where the 
question was, whether an elder brother by the half blood, or 
a younger brother by the full blood, would be the next heir 
to a Raj. They were pressed with the argument, that on 
the death of the previous holder, who was the father both 
of the deceased Rajah and of the claimants, the Raj had 
vested in all the brothers jointly, though of course it could 
only be held by one. If so, of course, all the brothers were 
equally near to the father, and on the death of one it would 
survive to the eldest. But the Committee held that in the 
case of an impartible estate survivorship cannot exist, as 
being an incident of joint ownership, which itf inconsistent 
with the separate ownership of the Rajah. Therefore, title 
by survivorship, where it varies *from the ordinary rule of 
heirship, cannot, in the absence of custom, furnish the rule 
to ascertain the heir to a property which is solely, owned 
and enjoyed, and which passes by inheritance to a single 
heir. Then, upon the double ground of nearness^ of kin 
and religious efficacy, the whole blood was entitled in pre- 
ference to the half blood ( h ) ; that is to say, they held that 
nothing yested in any member of the family until the death 
of the last holder, and that at his death the heir was the 
person who was nearest to him. Some of the language 
used by their Lordships in their judgment seems incon- 
sistent with the Shivagunga case, and .those cases which 
have followed it (§ 451), but the decrees themselves, and 
the ratio dotfidendi in each, are perfectly in harmony. The 
Shivagunga case settled that where an impartible Zemin- 




argued, I&t not decided. There the converse question arose. The Zemindary 
had ban* awarded to a person standing in the same position ae Z. B and the 
Widow, Who was defendant, urged that, the real heir wee a person who stood in 
tfceiiae as the plaintiff, and whose rights had not been noticed by 

liBmehm&er, 13 K. I. A. 628, MO j S. CUB. L. & 0). 

. 
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da ry was joint property, the heir to it must be sought 
among the male coparcenary. That is to say, no female nor 
separated member could sftcceed. The Tipperah case de- 
cided, that-amongst these coparceners the person to succeed 
was the one who was nearest the last male holder at the 
time of his death, and that the principle of survivorship 
could not be applied so as to give the succession to a person 
who was not the nearest heir. 

§ 461^r Iu a later case, where the succession to one of the 
Chittur Polliems was disputed, the Madras High Court 
followed its own decision in Runganayakamma v. Ramaya , 
and refused to be bound by the principle laid down in the 
Tipperah case. The state of the family is shown by the 
diagram. On the death of a distant collateral relation, Kuppi 

4th Palaiyagar 

fr Kuppi | 

A. « 9th Palaiyagar. Go pal, 

r | | Plaintiff. 

B. 10th Palaiyagar 

1 . leases widow 

Vefekatachalapati, Achamma, 

llfch Palaiyagar, Plaintiff. 

Defendant. 

succeeded as 9th Palaiyagar by an arrangement with his 
elder brother A. The High Court found that the effect of 
this arrangement was, that the elder consented to resignhis 
immediate right of succession and that of his descendants in 
favour of Kuppi and his descendants, but that any rights 
which A. and his line might haVe on failure of Kuppi and 
his line were preserved intact. Kuppi was succeeded by bis 
son, who died leaving no issue, a widow Achamma, hi& uncle 
Gopal, and his cousili Venkatachalapati, the Government 
gave the Polliem to the last named person, and he was sued 
by both the widow and Gopal The claim of the widow 
was dismissed on the ground that the family was undivided, 
and that of Gopal on the ground that tbe defendant Was the 
nearest heir. The Court held that the ruling in the Tipperah 
case that co-ownership, and therefore survivorship, did not 
exist in impartible prpp^rty, was opposed to the doctrine of the 
Sbi^agunga case; and to the ordinary law of Southern India 
and J&enares, respecting the impartible property of a joint 
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family. They laid down the canon that “when impartible 
property passes by survivorship from one line to another, 
it devolves not necessarily on the coparcener nearest in blood, 
but on the nearest coparcener of the senior line” (i). As 
the importance v of the case will probably lead to an appeal 
to the Privy Council, it would be premature to discuss this 
decision. 

§ 462. Illegitimate sons in the throe higher classes never 
take as heirs, but are only entitled to maintenance.(§ 899). 
It is said that by a special usage they may inherit, but in 
the only cases in which such a special usage was set up it 
was negatived (&). But the illegitimate son of a Sudra may, 
under certain circumstances, inherit either jointly or solely. 
His rights have already been referred to under the head of 
Partition (§ 399), but it will be necessary to go a little more 
fully into them here. His position rests upoq two texts. 
Manu says (Z), “A son begotten by a man of tl^p servile 
class on his female slave, or on the female slave of his male 
slave, may take a share of the heritage, if permitted (by the 
other sons).” Yajnavalkya enlarges the rule as follows : 
“Even a son begotten by a Sudra on a female sla%e may 
take a share by the father’s choice. But, if the father be 
dead, the brethren should make him partaker of the jnoiety 
of a share ; and one who has no brothers may inherit the 
whole property in default of daughters’ sons” (m) . The first 
question that arises upon jbese texts is as to the nature of 
the connection out of which the illegitimate son contemplated 
by them must issue. Are the texts to be taken literally, as 
denoting that the mother must be the slave of the father, or 
do they denote a son born from a concubine, or the offspring 
of a merely temporary intercourse ? On this point there is a 
direct conflict of authority. 

§ 463. Jimuta Vahana, as translated by Mr. Colebrooke, 
takes the less strict view. He says in reference to Manu , 
“ The soft of a Sudra by a female slave, or other unmarried 


^r^mU ^ irmTcatachala^ath 4 Mad. 250, 265. 

(fc) Mokm v. OhuMMi 1 S. 1X28 (67) s Pershadv . Muhesree, 3S. D.18J& (176). 

ity «• 4 *7$. . c 

‘W Yajnavalkya, ii, § IBS, 184 ; Mitakshara, », 12, § V 
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woman, may share, &c. and he paraphrases the text of 
Meaning of Yajnavalhya by the words “ begotten on an unmarried 
dftve ’ woman, and having no brother, &p .” (n). In a recent case, 

however, Which arose in Calcutta, Mr. Justice Mitter stated 
that the above passages of the Daya Bhaga were incorrectly 
translated, and that the first passage should run, “ The 
son of a Sudra by an unmarried female slave, &c. and 
that the second passage should begin, “ Having no other 
brother ‘begotten on a married woman, he may take the 
whole property.” The Court, therefore, held that the words 
“ son of a female slave” must be literally interpreted, so far 
as the districts governed by Bengal law were concerned, 
and that an illegitimate son whose mother was not a slave 
could not inherit (o). Now, there seems to be no ground for 
supposing that there is any difference in this point between 
the law of Bengal and the other provinces, as all the autho- 
rities rely upon the same texts. As slavery was abolished, by 
Act V of 1843, it follows, if the above construction is sound, 
that the inheritance of the illegitimate son of a Sudra, born 
after that date, has now become impossible. On the other 
hand, the Bombay High Court in an equally recent case, 
give a literal translation of the text of Jimuta Vahana , which 
exactly corresponds with Mr. Colebrooke’s translation (p). 
So, Mahesvara renders the same text : " He being bom of an 
unmarried woman, and having no brother born of a wedded 
wife,” &c. (g), Prosonno Coomar Tagore renders the corres- 
ponding passage by Vachespati Misra : u A sen of a Sudra by 
an unmarried woman,” (r) and the same rendering is given 
by Mr. Borradaile of the passage in the Mayukha (*), If, 
however, the proper translation of the passage in the Daya 
Bhaga be that which is given by Mr. Justice Mitter, then 
the question would be narrowed to this : What is meant by 

(w) Daya Bhaga, i*. § 29, 31 ; 3 Dig. 143. ^ 

( 0 ) Narain t. KakhaI t 1 Cal. 1 ; S. C. 23 Bath. 334, citing 1 W. MaoN. 18 s 
2 W. MacN. 15,11 . ; Dattaka Chandrika, v. § 30. 

(p) BMw. Qovind, 1 Bean. 110. 

(r) flroda oSKtaffliU, 

’ j4 - Tt May., »r. 4, § 32. The Mitakshara, i. 12, § 2, and the Dattaka Chan- 
dptob y. 1 80, tnif use the tern <f female slave.” 
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the term Dhb% or female slave ? The Datt&ka Mimamsa, in 
describing the slave’s son (Dasi putra), says, “A female 
purchased by price, whp is enjoyed, is a slave. The son 
who is born on her is considered a slave son* (£). The 
point is discussed by the Bombay High Court, apparently 
without any knowledge of the Calcutta case, and they arrive 
at the conclusion that the word does not necessarily mean 
anything more than an unmarried Sudra woman kept as a 
concubine (u). In Madras it has frequently been *lield that 
the illegitimate son of a Sudra will inherit, and, although it 
has not been necessary to decide the point, it has been 
stated, or assumed, that the mother need not be a slave in 
the strict sense of that term. In Southern India, at all 
events, the word Dasi is invariably applied to a dancing girl 
in a pagoda (r) . And the Judicial Committee has also stated, 
though without reference to this point, that " they are 
satisfied that in the Sudra caste illegitimate children may 
inherit” (w). Throughout the futwahs recorded by Messrs. 
West and Biihler, the term slave girl, or Dasi , and concubine, 
appear to be treated as convertible terms (&). The Allahabad 
High Court follows the Madras "and Bojnbay ruling in 
preference to that of the Calcutta Judges (y). 

§ 464. Probably in former times the permanent cohcubine 
was always a slave, that is, a person purchased, or born in 
the house, and incapable of leaving it at her own free will. 
But the principle of the *rule seems to have been, that as 
the marridge tie was less strict among Sudras than among 
the higher classes, so the issue of women wKo were perma- 
nently kept by Sudras, though not actually married to them, 
was regarded as something between a legitimate son and 


{t) Dattaka Mimamsa, iv. § 75, 76. 

(u) Rahi v. Govind, 1 Bom. 07, followed Sadu v. Baiza , 4 Bom. 37, 44. 

(v) Chendrabhan y. Chtngooram , Mad. Dec. of 1849, 50 ; Pandavyaj. Puli, 
1 Mad. H. 0. 478, affirmed r Sub nomine, Inderun v. Ramasawmy , 13 M. I. A. 
141 g 6.0. SB. L. K. (P.0.) 1 $ 8. C. 12 Suth. (P. C.)41; 8. C. 4Mad. Jur.828 ; 
Muttmamy y. Venlcatasubha, 2 Mad. H. 0. 293 ; S. 0, on appeal, 12M. 1. A. 
208 ; 3.0. « B. L. B. <P. 0.) 15 s 8. 0. 11 Suth. (P. 0.) 6 ; Patti Pans* y. Patti 
Bangmru, 4 Mad- H. 0. 204 i 6. C. 4 Mad. Jur. 136 ; Krishnamma y. Papa, ib, 
284 ; 8. 0. 4 Mad. Jnr. 130. See too per Mr. Colebrooke, 2 Stra. H. L. 68. 

(w) Per Giffard , L. J., Inderun v. Ramsawmy, 13} M. 1, A. 159 ; supra, 

note (e). • 

<») W & B. KHU-no. 

{y) Sarasuti Mannu , 2. All. 134. f * \ 
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the mere bastard offspring of a promiscuous, or illegal, inter- 
course. Accordingly, it hqs been held in Madras and Bom- 
bay that the son born of an absolutely prohibited union, 
such as an incestuous, or adulterous, connection, could not 
inherit, even to a Sudra ; and it was suggested, though not 
absolutely decided, that “ the intercourse between the parents 
must have been a continuous one ; there must have been an 
established concubinage, or, in other words, the woman must 
have been one exclusively kept by the man ( 2 ).” In 
Bombay it is said by the High Court, that the condition 
that the Sudra woman should never have been married, has 
in practice been disregarded. But the cases referred to by 
the Court are all cases in which the subsequent connection 
with the previously married woman was not an adulterous 
one, but was sanctioned by usage having the force of law (a). 

§ 465. Supposing an illegitimate Sudra to be entitled, 
the next Question would be as to his rights. Upon this the 
Mitakshara says in explanation of the texts of Mann and 
Yajnavalkya (§ 462), “ The son begotten by a Sudra on a 
female slave, obtains a share by the father’s choice, or at his 
pleasure. But fitter the demise of the father, if there be 
sons of a wedded wife, let these brothers allow the son of the 
female slave to participate for half a share, that is, let them 
give him half as much as the amount of one brother’s allot- 
ment ; however, should there be no sons of a wedded wife, 
the son of the female slave takes the whole estate, provided 
there be no daughters of a wife, nor sons of daughters. But 
if there be such*, the son of the female slave participates for 
half a share only (by 9 The Bengal authorities are to the 
same effect, but s&y nothing of his right to share with the 
daughters (c) . The only writer who refers to his right where 
there is a widow, is the author of the Dattaka Ohandrika . 
He says, “ If any, even in the series of heirs down to the 


(*) tMH Parisi v. Datti Bangaru , 4 Mad. H. C. 204, 216; S. C* 4 Mad Jur. 
136 ; Vencatachella v. Parvatham, 8 Mad. H. G. 184 ; Ha hi v. Bovind . 1 Bom. 
07, Bee 71. * , 

ia)HoM v. Qovity 2, 1 Bom: 118. 

( bp M itakshara, i. I2 > § 2. 

T> 1S0^22 s 29 — 31 j D. &. S. vi. § 32—85 ; 3 Dig. 148; Yiramit-> 
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daughter’s son, exist, the son by a female slave does not 
take the whole estate, but on the contrary shares equally 
with such heir (e£).” TJiis is also the opinion of a pandit Hiaafoar* 
whose f utwah is given in W est and Buhler 1 08. On the other 
hand, the editors, in a remark appended to that futwah, say, 

“ The illegitimate son would inherit the whole estate of his 
father, even though a widow of the latter might be living.” 

This remark is adopted by the High Court of Bombay, and 
they state that the illegitimate son will also share the property 
with the daughter and the daughter’s son, while there is a 
widow in existence, subject, of course, to the charge of 
maintaining the widow (e). The rule was affirmed in a later 
case also in Bombay (/). There Manaji , a Sudra, died 
leaving a legitimate son Mahadev , an illegitimate son Sadu, 
two widows Baiza and Savitri , and a legitimate daughter 
Daryabai . Mahadev and Sadu, entered into joint possession 
of the estate, and then Mahadev died without Issue, It was 
held that if Mahadev had died before his father, Sad$i would 
have been entitled to only half a share, i.e ., one-third of 
the property, and the, remaining two-thirds would have 
vested in Darya as the legitimate* daughter of Manaji , and 
Baiza and Savitri would have been entitled to maintenance. 

But that under the actual facts of the case Mahadev and Sadu 
took the whole, subject to the maintenance and marriage 
expenses of the widows and daughter, and that, on the death 
of Mahadev , Sadu took Jbhe whole by survivorship. The 
result would be, that wherever there was an illegitimate son, 
the widow would be entitled to no more than maintenance. 

Also, that a daughter and a daughter’s son would, in 
such a case, inherit to the exclusion of the ;widow, and main- 
tain her, though it is a first principle that neither can ever 
, take, except in default of her. 

§ 466. It certainly would require very strong authority where the™ 
to establish such an abnormal state of things. Yet there is 18 a wldow * 
absolutely no original authority for it, except the remark of 


((2) Dattaka Cbandnka, v. § jjjfy J W. 
<#) Mahi v. Govind , 1 Bom. 97* 194. 
(/) Sadu ▼. Baiza , 4 Bom. 37 , 52. 
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Messrs. West and Buhler, which itself rests upon nothing 
(i g ). The chapters of the IJindu law-books, which treat of 
a widow’s estate, nowhere suggesfc such a limitation of her 
rights. No text writer, no decision, alludes to such a pos- 
sibility. The passages which discuss the position of an 
illegitimate son do not even mention the widow, and seem 
to me not to involve the doctrine of the Bombay High Court, 
by necessary, or even by probable, implication. Suppose 
we try a perfectly literal interpretation of the texts upon the 
subject. Yajnavalkya says that an illegitimate son without 
brothers in ay inherit the whole estate in default of daughters* 
sons. The obvious meaning is that until the line, which 
terminates with a daughter’s son, is exhausted, he cannot 
take the whole estate, but is only entitled to a part of it. 
Vijnane8vara makes this even clearer, by saying that a 
daughter alsoexcludes him from the whole estate, leaving him 
Share of iiiegiti- still entitled to part. He does not think it necessary to say the 
u '* same as«to the widow, who ranks before the daughter. Then, 
as to the intermediate period, he is to have a share, which 
is to be half the share for a son. The literal meaning of 
this is, that in ea9h given' instance you are to ascertain what 
share he would take if he were legitimate, and then give 
him half of it. Suppose there is a legitimate son, then, if 
he also were legitimate, the estate would be divided into 
moieties, of which each would take one. Being illegitimate, 
he only takes half of the moiety, leaving the remaining three- 
quarters to his brother ( h ). Suppose there is no legiti- 
mate son, but a widow, daughter, or daughter’s son ; now, 
if he were legitimate, he would take the whole. Being illegi- 
timate, he takes onl/ half, the other half going to the widow. 


(g) There is a fntwah quoted at W. & B. p. 106, Q. 7, 8, in whioh illegitimate 
sous are made to exclude a widow. Bub the widow in question was one who had 
been married twice. Such a widow appears not to be entitled to the full rights 
of a widow married as a virgin* See W. & B. 118, Q. 16. 

(fc) This is the view taken by one Shastry, W. & B. 108. But according to 
others the meaning is that the division is to be made so that the legitimate son 
shall have double the share of the illegitimate, that is, in the ease put, the for- 
mer would have two-thhds and the latter one-third j W. & B. 107,110$ per 
curiam, Sadu v. Baiza, 4 Bom, £2. A similar difference exists as to the mpde ixx 
which |he fourth shaft; to be received by * daughter on partition was to be cal- 
culated, ante, $ 406, or by an adopted son In the case of the subsequent birth 
of & legitimate sou j ante, § 167. 
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daughter, or daughter's son, respectively. If there are none 
of these, or upon the extinction ,of all, he takes the whole. 

Now this is exactly what> Devanda Bhatta says in the pass- 
age above referred to (i). And the same is substantially 
the view taken by the Bombay Shas tries quoted in West and 
Biihler, though they differ as to the exact proportions taken, 
and by Mr. W. MacNaghten and Jagannatha (&). I am not 
aware of any cases in which the point has arisen so as to 
require an actual decision. In the first Bombay case the 
whole discussion was obiter dictum , as the Court decided 
that the claimant did not come within the terms of the texts 
at all. In the second case the illegitimate had actually taken 
along with the legitimate son, so as to let in the principle 
of survivorship. 

§467. Illegitimate sons can only take to their father's Bastards inherit 
estate. They have no claim to inherit to collaterals (/). It to ea,ch other ’ 
is also to be remembered that, as the English ruTe which 
prevents bastards tracing to their father has no existence 
in Hindu law, so the fact of illegitimacy does not pre- 
vent bastard brothers claiming to each other. Accordingly, 
where two take jointly, the estate passes by. survivorship in 
the ordinary way. Still less is there any absence of herit- 
able blood as between bastards and their mother (m).* 

§ 468. Widow. — In default of male issue, joint with, or Several widows, 
separate from, their father, the next heir is the widow (n). 

Where there are several widows, all inherit jointly, accord- 
ing to a text of the Mifcakshara, which should come in at 
the end of ii. 1, § 5, but which has been omitted in Mr. 

Colebrooke's translation : u The singular number, * wife/ in 
the text of Yajnavalkya , signifies the kind* Hence, if there 
are several wives belonging to the same, or different classes. 


(t) Dattaka Chatidrika, v. § 30, 31. _ 

(k) W. & B. 108-110, 118, 116 1 aoc. 1 W. MacN. 18 ; 3 Dig. 143. 

(l) 2 W. MacN. 16, n. 5 Nissar v. Kowar, Marsh, 609. 

<w) Vmkatoram v. Venkata Lutchmee , 2 N. 0. 304; Pandatya ▼. Pyl%, 

1 Mad. H. 0. 478 5 Mwuna Bai v. Uttaram , 2 Mad. H. O. 197 ; Myna Boyee v. 
Ootarcwa, 8 Iff. I., A. 425 ; S. O. 2 Suth. (P. 0 .) 4 ; W. & B. 164. . 

(») Mitakghara, ii. 1 $ Days Bhaga, xi. 1 , § 43 j V. 8 ? } 1-^7 1 

Viratnlt., p. 181, Oh. iii Bomappa. v. Sithammal , 2 Mad. 182; halhmhna v. 
Saviiribai , 3 Bom. 64, Bee ante , § 445, et. sea. So the widow snctmm at 
once on renunciation of his rights by the prior heir. Buvee v. Moopskunher, 

2 Bor. 656, 665 £718] ; Bam Karvnye v. Meernomoyee, 2 Suth. 49.* 
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they divide, and take it (o).” All the wives take together 
1 as a single lieir with survivorship, and no part of the hus- 
j Sand’s property passes to any more distant relation till all 
j are dead (p). Where the property is impartible* as being a 
Saj or ancient Zemindary, of course it can only be held by 
one, and then the senior widow is entitled to hpld it, sub- 
ject to the right of the others to maintenance (j). In other 
leases the senior widow would, as in the case o£ an ordinary 
coparceriersliip, have a preferable right to the care and 
management of the joint property. But she would hold it as 
manager for all, with equality of rights, not merely on her 
own account, with an obligation to maintain the others (r). 

§ 469. Where several widows hold an estate jointly, or 
where one holds as manager for the others, each has a right 
to her proportionate’ sharo of the produce of the property, 
and of the benefits derivable from its enjoyment. And the 
widows *tnay be placed in possession of separate portions of 
the property, either by agreement among themselves, or by 
decree of Court, where from the nature of the property, or 
from tlie conduct of the co- widows, such a separate posses- 
sion appears to be the * only effectual mode of securing to 
each the full enjoyment of her rights. But no partition can 
be effected between them, whether by consent or by adverse 
decree, which would convert the joint estate into an estate 
in severalty, and put an end to the right of survivorship. 
In the last case cited below, it was suggested that the 
widows might possibly enter into such an agreement as 
would bind each to an absolute surrender of all interest in 
the share of the other, so as to let in the next heirs of the 
husband after tbe death of that other (a). It is difficult 


( o ) See as to the omission, Goldstiiolrer, 15 j Smriti Chandrika, xl 1. § 47 
note 2 ; Tara Chand v. Reeb Bam, 3 Mad. H. 0. 51 ; Vi ram it., p. 153, 

(®) 1 W. MacN. 20 ; 2 W. MacN. 37 $ E. MacN, 6 ; Berjesswry y. Bamconwy 

2 M. Dig. 80 ; Bumm v. Bhagee t 1 Bom. H. 0. 66 ; Jijoyiamba y. Kamaksk 

3 Mad. H, 0. 424 j Bhugivandeen v. Myna Base, 11 M. I. A. 487 j S. C. 9 Sutl 
(P. 0.) 28; Nilamuni v. Hadhamani, 41. A. 212; S. C. 1 Mad. 290; Bulakida 
v. Keehavlal. 6 Bom. 85. The contrary opinion of Jimtrta Vahana is not no' 
law ; Daya Bhaga, xl 1* § 15, 47. 

2!B^dJD Sai 4^ ** * -Mkd* Dec. 453; SeenevvUala v. Tvmgamt 

• (r) Jiioviamba v. Kamakshi. ub. sun. 

<*) fyoyfaftb* v. Kemakshl Bhugtmndem y. Myna Base, Nilamani v. 
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however, to see how such an agreement could bind the sur- 
viving widow, for the benefit qf any heir of the husband 
who was not a party to the contract. On the same principle 
of joint tenancy with survivorship, no alienation by one 
widow can have any validity against the others without their 
consent, or an established necessity ( t ). 

§ 470. Whatever may have been the ancient law on the 
subject (§ 86), it is quite clear now that chastity is a con- 
dition precedent to the taking by the widow of her Husband’s 
estate (u). But a question upon which there has been much 
^conflict of authority arises, whether the incontinence of a 
widow is like any other ground of disability, which only pre- 
vents the inheritance from vesting, or whether it will devest 
her estate when she has once become entitled to it in pos- 
session. The weight of authority in earlier times seems cer- 
tainly to have been in favour of the latter view, upon the 
principle, no doubt, that the widow only received* her hus- 
band’s estate for the purpose of providing for his spiritual 
necessities, and that she would be unable to do so if she 
were living in a state of guilt. In later times, however, the 
more secular view prevailed, that k widow’s estate 'was in 
this respect not different from that of any other limited 
owner, and could not be defeated by any ground* of in- 
capacity intervening after it had once vested in possession. 
The whole law upon the subject was elaborately discussed 
and examined in a case before the Bengal High Court, in 
which the latter doctrine was maintained, and this decision 
was affirmed by the Privy Council. The same ruling had 
previously been laid down by the Courts of Bombay, the 
North-West Provinces and the Punjab, and it may be assum- 
ed, therefore, to be the general law of India (v). 


JRadhamam , ub. sup., note (jp) ; Katkapermial v. Venkabai, 2 Mad. 174 
JRindamrna v. Venkataramappa^ 3 Mad. H. C. 268. 

n ..1 m 

Chiotama 
4M& E 
S. 0.19 8*. 807. 

(*) Xery KoUtuny *. Uoneeram, 18 B. L. R. 1; S, C. 19Suth. 367 faffd. 


V # s' Mxvvwjwiy v, jmone&ram. ±o o. u* *v. * , v. iv cuwi, «i/j < w 

? c. 5, Gal. 776 J Parvati v. Bhiku, 4 Bona. H. 0. (A. 4X 
mnalo v.' Ri$Hsn, 2 All, 160 j Bhawmi v, Mahtab, i&., 171 ; Punjab customs, 
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§ 472. The second marriage of a widow was formerly 
unlawful, except where it 4 was sanctioned by local custom 
(§ 87), consequently it entailed the forfeiture of a widow’s 
estate, either as being a signal instance of incontinence, or 
as necessarily involving degradation from caste (w). Even 
where second marriages were allowed in Bombay, the wife 
was compelled to give up the property she had inherited 
from her first husband ( x ). This seems also to have been 
the custom among the Tamil tribes, upon the evidence of 
the Thesawaleme (*/), and the same principle has been 
recently applied by the High Court of Madras in the case 
of a second marriage of a Maraver woman (z). The mar- 
riage of widows is now legalised in all cases. But the Act 
which permits it provides that “All rights and interests 
which any widow may have in her deceased husband’s pro- 
perty, by way of maintenance, or by inheritance to her 
husband* or 'to his lineal successors, or by virtue of any will 
or testamentary provision conferring upon her, without 
express permission to re-marry, only a limited interest in 
such property, with no power of alienating the same, shall, 
upon her re-marriage, Cease and determine as if she had 
then died ; and the next heirs of her deceased husband, or 
other persons entitled to the property on her death, shall 
thereupon succeed to the same” (a). It has been held that 
this section only operates as a forfeiture of existing rights, 
and creates no disability to take future interests in the 
family of the widow’s late husband. Therefore, that she 
may succeed as* heir to the estate of her son by a first mar- 
riage, who had died after her second marriage (6), The 
following decision appears more questionable. A Hindu 
widow became a convert to Muhammedanism, and then 



l. 75 ; S. C. 19 out!*. 507. 

(as) Hurhoonvour v. Bwtiun Baee, 1 Bor- 431 [473] ; Treekumjee ▼. ML Lyroo, 
2 Bor. 361 [397] ; Stasis. 26, 160, 168. 

(V) Theaawalemejt. § * 

(jeL Murwjayi v, ramahaltj 1 Mad. 226. 

(aj Act XV of 1866, 8. 2 <Hindn Widow Marriage). 

, ( 6 ) Akont y, Bormni; 2 B. I/. B. (A- 0. J.) 199; S. C. 11 Suth. 82 ; Mupan 
y. Uukmi^ Fib jab Custom*, 90. 
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married a Muhammedan. The Court held that she was 
entitled to recover the property of her first husband, on the 
ground that having ceased to hb a Hindu before marriage, 
she did not come within the terms of Act XV of 1856, and 
that conversion was no longer a bar to inheritance (c). It 
certainly does seem remarkable that a widow, who would 
have forfeited her rights of inheritance by a second mar- 
riage if she had remained a Hindu, should be restored to 
those rights by adding apostacy to re-marriage. It may be 
suggested, that either Act XV of 1856 applied to her case, 
or it did not. If it did, then she came under the disability 
created by s. 2. If it did not, then she was never relieved 
from the disability created by the Hindu law. 

It has been laid down in the North-West Provinces that 
a widow, having minor children, who has re-married is not 
their mother within the meaning of Act XV of 1856, s. 3, so 
as to entitle her to be made guardian by virtue oilier relation- 
ship, in the absence of an express appointment by the late 
husband (d). 

§473. The Daughter comes next to the widow, takingafter Daughter, 
her or in default of her (e), except where by some special local 
or family custom she is excluded (/). It has been held in 
Bengal that she is under the same obligation to chastity as a 
widow; therefore, as the law is now settled, incontinence how far shew 
will prevent her taking the estate, but will not deprive her tity ndt ° chaB 
of it if she has once taken it ( g ). In Bombay, however, it 
has been l\eld after a full examination of all the authorities 
bearing on the point, that, under the la$v prevailing in 
Western India, a widow is the only female heir who is exclud- 
ed from inheritance by incontinence, and # the opinion of the 
Allahabad High Court seems to be in the same direction, * 


(c) Chpal v. Dhungaaeet 3 Suth. 206. 

id) Mmshali v. Rani, 4 AIL 95. _ ^ 

(e) Mitakshara ii. 2 ; Smribi Ohandrika, xi. 2 ; V. May., iv. 8, § 10; Vivada 

'll */ . . , nnn TV m • » A , 'aa VTJ ii. IQ ff 1 AH 


Narayan, 9 B. L. fe. 274: S. 0. 17 Suth. 316; Chowdhry Chintanvm v. Aft. 
Nowlukho, 2 1. A. 263 ; S. 0. 24 Suth. 255 ; Frasijivan v. Mai Rev o, 5 Bom. 482 ; 
Punjab Customs, 16, 25, 87, 47. 

13 ) 8 W. MaoN. 182 j per Mitter , J., Kery Kohtany v. Monwrwm % 13 B.*L.R. 
48; S. 0. 19 Suth. 867 } ante , § 470 ; Ramnath v. Durga t 4 CaL 550. 

68 
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though the point has not required an express decision (h). 
It will be observed that the Daya Bhaga and the Daya Krama 
Sangraha, which are the leading Bengal authorities, both 
quote in support of the daughter's right of succession, a text 
ascribed to Vrihaspati which states that she must be virtuous 
( i ). The same text is also relied as in the passages in the 
Viramitrodaya and the Smriti Ohandrika which refer to a 
daughter's right, while no mention of the qualification is 
contained in the corresponding passages of the Mitakshara 
and Mayukha (&). This is the more remarkable in the case 
of the Mitakshara. Since the author borrows part of the 
text of Vrihaspati, omitting the clause which requires virtue 
in the daughter. It may, therefore, well be that in the 
Bengal school chastity may be essential to a daughter's right 
to inherit, while it may be unnecessary in Western India. 
Further, in Bengal there is the authority of Rughunandan 
that the t wond, f wife,' in passages relating to the rules of 
v succession is only illustrative, and applies to females gener- 
ally. This he expressly states to be the case as to the obliga- 
tion to chastity ( l ). In considering the question in the 

Northern parts of India .which are governed by the Mitak- 
shara, it will be Important to ascertain what weight is to be 
given t$ the opinion of the Viramitrodaya, while in Southern 
India similar reference will have to be made to the Smriti 
Chandrika. It will be seen in the next paragraph that the 
Smriti Chandrika appears to base its views as to the rights 
of daughters upon religious principles, which have failed to 
secure acceptance in Madras. There seems to be no doubt 
that a daughter will be excluded by incurable blindness, or 
any other ground^ disability, such as would disqualify a 
male (m). But it must be remembered that a daughter can 
only inherite to only inherit to her own father. The daughter of the brother, 
her own father, m^le, or the nephew is not an heir (§ 455). If a son 

(h) Adwyapa v. Hudrava, 4 Bom. 104 ; Deohee v. Sookhdeo, 2 N. W. P. p. 
263 ; Gang* ▼. Gha&ita, 1 All, 46. 

(i) 3 Dig. 186 } Daya Bhaga, xl 2, § 8 ; Daya Krama Sangraha, i, 8 § 4. 

(fe) Viramit.,p. 179, § 6; Smriti Chandrika, xi. 2, § 26; Mitakshara, ii. 1, 
| 2; V. May., iv . 8 ,| 10—12. See per Westropp^C. J.,4Bom. p. 110, supra. 

(1) « See Bamnath v, Durga , 4 Cal. p. 664 

(w) £ahubmi v. Manchhabai, 2 Bom. H. C. 5. 
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dies before bis father, leaving a daughter, and then the father 
dies, also leaving a daughter, the inheritance will pass to the 
daughter of the father (n). And so, if one of two undivided 
brothers under Mitakshara law dies first, leaving a, daughter, 
and afterwards the surviving brother dies childless, the 
estate will pass to his collateral relations, not to the daughter 
of the first brother (o). Of course, in Bengal the daughter * 
would at once have taken the share of her deceased father. ; 

The case of the father’s daughter, claiming as Sister, has 
already been discussed (§ 453). In Bombay, a grand- except in Bom- 
daughter, a brother’s daughter, and a sister’s daughter are bay ' 
held capable of inheriting, on the principle which prevails in 
Western India, that females born in the family are gotraja 
sapindas (p). They come in, however, not as daughters 
but as distant kindred. 

§ 474. The mode in which daughters inherit inter se Precedence, 
depends upon the school of law which governs*the case. 

The different principles which prevail upon this point in 
Bengal and the other provinces have been stated already Bengal. 

(§ 443). Mr. W. MacNaghton states the order of preced- 
ence in the different provinces as*follows (g). “According 
to the doctrine of the Bengal school the unmarried daughter 
is first entitled to the succession; if there be no* maiden 
daughter, then the daughter who has, and the daughter who 
is likely to have male issue, are together entitled to the 
succession, and on failure* of either of them, the other takes Precedence, 
the heritage. Under no circumstances can the daughters 
who are either barren, or widows destitute *of male issue, or 
the mothers of daughters only, inherit the property (r). * 

But there is a difference in the law as It^obtains in Benares Benares, 
on this point; that school holding that a maiden is in the 
first instance entitled to the property ; failing her, that the 


(n) Sooranamy v, Vencataroyen, Mad. Deo. of 1868, 167 ; 2 W. MacN. 176. 
(el Soobba Moodelty v. Auchalay , Mad. Dec. of 1864, 168. 
fa?) W. & B. 188, 186, 207, 208. See ante , § 454. 

(91 1 W. MacN. 82. „ ^ 

Jr) See also 2 W. MacN. 89, 44, 46, 49, 68; V. Darp., 166, 172 : Anon., 2 M. 
Dig. 17 ; Majchunder v. Mb. Dhunmunee, 3 S. D. 362(482) ; Pvnode v. Pwrdkan, 
2 Suth. 176. But since a widow may now re-marry (§ 472) and hare mal^mane, 
it has been held that even in Bengal widowhood xs not per se an absolute ground 
of exclusion, Bimola v, Dangoc :i 19 Sufch. 189. 
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succession devolves on the married daughters who are indi- 
gent, to the exclusion of the wealthy daughters; that in 
default of indigent daughters, thq wealthy daughters are 
competent Ho inherit; but no preference is given to a 
daughter who has, or is likely to have male issue, over a 
daughter who is barren or a childless widow (s). According 
to the law of Mithila, an unmarried daughter is preferred to 
one who is married ; failing her, married daughters are 
entitled to the inheritance. But there is no distinction made 
among the married daughters ; and one who is married, and 
has, or is likely to have male issue, is not preferred to one 
who is widowed or barren. Nor is there any distinction 
made between indigence and wealth.” The law of the 
Mitakshara has been also stated in accordance with this 
view by Mr. Colebrooke and the High Courts of Bengal and 
the North-West Provinces, and by the Privy Council (t). I 
have alr^ady'observed (§ 443), that the Smriti Ohandrika 
follows the doctrine of religious efficacy so far as to exclude 
barren daughters, and Madras pandits have stated in ac- 
cordance with it, that a daughter with male issue excludes a 
sonless Slaughter (w). The High Court of Madras, however, 
upon a full examination of all the authorities, has declined 
to folloyr the Smriti Chandrika upon this point in preference 
to the Mitakshara (v). 

§ 475. Where daughters of the same class exist, they all, 
except in Bombay, take jointly in the same manner as widows 
(§ 468) with survivorship (w). If they choose to divide the 
property for the«greater convenience of enjoyment they can 
do so, but they cannot thereby create estates of severalty, 
which would be ^Jienable or descendible in any different 


(a) Indigence is an absolute term, and is not limited to oases where a daughter, 
otherwise well off, has received no provision from her father ; JDanno v. Dwrbo 9 
4 All. 243. is to Bombay law, acc. Bakubai v. Manchhdbai, 2 Bom. H. C. 5 ; 
JPoU v. Karotum, 6 Bom. H. C. (A. 0. J.) 188. 

(<) 2 Stra* H. L. 242 ; 2 Sntb. 176, supra ; Tima, Bey* v. Ghkoolanund, $ 
1. A. 46; S. 0. 8 Oal. 587 s Audh Kumar* v. Chandra , 2 AIL 661. 

(«) Smriti Ohandrika, m. 2, § 21 ; Stra. Man. §,828 ; JDoorasamy v. JBatnamaui, 
Mad. Deo. of 1652, 177.* Semb., Gocoolanund v. Wooma Doss, 15 B. L. B. 
406 ; S. 0. 28 Snth. 840; 5 1. A. 46; S. C. 8 Cal. 587. 

Iv) Simmam v. 3 Mad. 265. 

(w)H)aya Bhaga, si. 2,j 15, 80; V. May., iv. 8, § 10 j Kattama Nachiar v, 
Deratinga Tevar, 6 Mad, M* C. 810, 
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manner (%). If at the death of the last survivor another 
class of daughters exists, who have been previously excluded, 
they will come in as next heirs, if admissible ( y ). And 
although according to Bengal law a childless, *or barren, 
widow cannot inherit originally, still if she has already 
taken as one of a class of sisters, that which would have 
been an original disqualification will not prevent her taking 
the whole by survivorship on the death of her co-heiresses 
( 2 ). Where property is impartible, the eldest daughter of 
all the sisters, or of the class which takes precedence, is the 
heir (a). 

In Bombay the text of the May ukha (iv. 8, § 10) " if there 
be more daughters than one they are to divide (the estate) 
and take (each a share)” has been held to support the view 
that daughters take not only absolute but several estates, 
which, in the absence of issue, they may dispose of during 
their lives or by will. Of course where this doafrine prevails 
there can be neither a joint holding nor survivorsSip ( b ). 

§ 476. The only exception to the right of any daughter 
(otherwise admissible) to succeed before a daughter's son, is 
a case which only applies to Bengal. It is thus stated by 
Mr. MacNaghten: “If one of several daughters who had, 
as maidens, succeeded to their father's property, die leaving 
sons, and sisters, or Bister’s sons, then, according to* the law 
of Bengal, the sons alone take the share to which their 
mother was entitled, to the exclusion of the sisters, or 
sisters’ sons” (c)* This Exception rests on the authority of 
Srikrishna, Tarkalanlcara alone. In the corresponding pass- 
age of the Daya Bhags, the case of the maiden daughter 
is made no exception to the geue ra Lx^le, that on the death j 
of any daughter the estate which w&s hers becomes the! 


F. MacN. 55 5 per curiam , Sengamalathammal v. Valaynda , 3 Had. 
. 817. 

. Xkrwlut Kooer v. Burma Deo, 14 B. L. R. 246 (note) ; S. 0. 22 Suth. 55. 

1 AumirtolcUl y. Bajonee Kant, 2 1. A. 113 ; S. 0. 15 B. h. R. 10 ; S. 0. 23 
.214. 

Kattama Nachiar v. Dorasinga Tevar , 6 Mad. H. C. 310. 
i Sulakhidas v, Keshavlal , 6 Bom. 35. See post, §. 528. 

I yr, MacN. 24 S D. K. S. i. 3, § 3 ; Bijia Debia v. ML Vwmpom 3 
. 26 (85) ; per curiam, Dowlut Kooer v. Burma JDeo, 14 B. L. R. 246tnote ) ; 
■ 88 Bath. 55 § JCattmm jjtachiar ?. Dorasinga tevar, 6 Had. H . 0. 888. 
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property of those persons, a married daughter or^others, 
who would regularly succeed if she had never existed (d). 
There seems to be no reason for t the alleged rule, and its 
soundness fc is doubted, with much apparent justice, by 
Shamachurn Sircar (e) . 

§ 477* The Daughter's Son, though a sapinda, is not a 
gotraja sapinda. He is nearer in degree, but exactly 
similar in class, to a sister's son or an aunt's son, who only 
come in as bandhus Yet, according to all systems, even 
those which prefer the gotraja sapindas as far as the seventh 
degree, and the Samanodakas as far as the fourteenth 
degree, to the bandhus , he conies in before brothers and 
other more remote sapindas. The cause of this peculiar' 
favour is to be found in the old practice of appointing a 
daughter to raise up issue for a man who had none. TheS 
daughter so appointed was herself considered as equal to a 
son. Naiuntlly her son was equivalent to a grandson, and 
as the merits of son and grandson are equal, he ranked as a 
son (gr). Consequently, we find him enumerated among the 
subsidiary sons, and taking a very high rank among them, 
generally second or third (fo). Subsequently the appoint- 
ment of a daughter to raise up issue for her father became 
obsolete (i). But the fact of the nearness of daughter and 
daughter's son remained, and their natural claim to succes- 
sion on the ground of mere consanguinity recommended 
itself for general acceptance. The daughter's son ceased 
to rank as son, but he retained his place next in succession 
to the daughter* or where there was no daughter ( [Jc ). In 
some parts of Northern India he is excluded by special 
custom (Z). t 

The daughter's son is not enumerated in the list of heirs 


2, § 30. 

V P., W. 

f ) Ante, f 428. 

I Mann, ix. § 127—136 ; Vaeiahta, xvii. § 12 5 ante. S 442. 

See table, ante, § 63. 

(0 Smriti Chandrika, x. § 5* 6. See question whether this is so raised, but 
net decided. ThakoorJocbnMh v. Court of Wards , 2 1. A. 163 ; $. C. 15 B. L. B. 
190 $ S. 0. 23 Sutb* 

Ohandrilw, xi. 2, § 28 ; V. Hay., iv. 8, § 13 j 
♦ S. i, 4 1 Yivada Chintamaai, 294, 
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by Yajnavalkya (m), and from this it was at one time sug- 
gested by some commentators that his right did not accrue 
till all those who were enumerated had beea exhausted (n). 

Mr. W. MacNaghten also states that he is noW'ecognized 
as an heir by the Mithila school (o). But this seems to be Mithila. 
incorrect, even as regards the Vivada Chiutamani, which 
appears to admit him after both parents ( p ). It is now 
settled, however, after an elaborate examination of all the 
Mithila authorities, that the daughter's son is admitted by 1 
them after the daughter just as elsewhere (<?). 

§ 478. A daughter's son can never succeed to the estate 
of his grandfather, so long as there is in existence any daughters, 
daughter who is entitled to take, either as heir or by survi- 
vorship to her other sisters (r). The only exception is that 
which has beeu already referred to (§ 476) as existing in 
Bengal, where a daughter who took as a maiden dies leaving 
a son. The reason is that he takes, not as .heir to any 
daughter who may have died, but as heir to his own grand- 
father, and, of course, cannot take at all so long as there is 
a nearer heir in existence. For the same reason, sons by 
different daughters all take per capita, and not per stirpes , Takes per 
that is to say, if # there are two daughters, one of whom has ca & tta ' 
three sons, and the other has four sons, on the death of the 
first daughter, the whole property passes to the second, and 
on her death, it passes to the seven sons in equal shares 
( 5 ). And on the same principle, where the estate is impar- 
tible, it passes at the death of the last daughter to the eldest 
of all the grandsons then living, and not to the eldest son of 
the last daughter who held the estate (£). It was laid down 


(m) Yajnavalkya, ii. § 135, 136. * 

in) Daya Bhaga, xi. 2, § 27 ; D. K. S. i. 4, § 3. 

( 0 ) 1 W* MacN. 23 ; and bo the pandits, Bokhnarain v. Mt. Seesphool, 3 
S. D. 114 (152). 

(p) Vivada Ohintamani, 294. 

{ q) Burja Kumari v. Gandhrap, 6 S. D. 140 (168). 

(r) Aumirtolall v. Rajoneekant, 2 I. A. 113; S. C. 16 B. L. R. 10; 8.0.13 
Suth. 214; Sastri v. Vengu Animal, Mad. Dec. of 1861, 137 ; 1 W. MacN.24; 
2 W. M. 44, 67 } Hamdmv. Beharee , 1 N. W. P. 200 ; JBaijnath v. Mahator, 1 
All. 608; Jamiyatram v. Bax Jamna , 2 Bom. H. 0. 10, contra is now overruled. 
See Lakshmebai v. Ganpat Mot ob a , 5 Bom. H. C. (G. 0. J .) 139 ; Stbchwnder 

’ (s) ^^^^71* Stra°H 9 L. 139; 3 Dig. 601 ; Bamdhun v. Kishen- 

kmth, 8 S. D. 100 (138). * 

M KatUma Nachiar v. Dorasinga Tevar, 6 Mad. H, 0. 310 ; Muttu Vadwja- 
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by the Bengal pandits in one case, that if property passes 
to daughter's sons, any such sons born afterwards will also 
take shares, in reduction of the shares already taken ( u ). 
But this assumes that a daughter capable of producing 
sons is still alive. If so, the grandsons could not take at 
all, unless in the case of sons by the maiden daughter, which 
is considered by the Daya-krahma-sangraha to be an excep- 
tion (§ 476). 

§ 479., A daughter's son, on whom the inheritance has 
once actually fallen, takes it as full owner, and thereupon 
he becomes a new stock of descent and on his death the 
succession passes to his heir, and not back again to the heir 
of his grandfather ( v ). But until the death of the last 
daughter capable of being an heiress, he takes no interest 
whatever, and therefore can transmit none. Therefore, if 
he should die before the last of such daughters leaving a 
son, that^ son would not succeed, because he belongs to a 
completely different family, and he would offer no oblation 
to the maternal grandfather of his own father ( w ). Nor can 
the daughter's daughter ever succeed, except in Bombay, 
whether her mother has # taken or not, because she confers 
no benefits on her maternal grandfather, £,nd is estranged 
from his lineage (<b). 

§ 480. Parents.- — The line of descent from the owner 
being now exhausted, the next to inherit are his parents. 
And here, for the first time, there is a variance between the 
different schools of law as to the'order in which .they take. 
The right of thq mother as an heir was very early recognized 
(§ 444), but her precedence as regards the father, who was 
also stated to be an neir, was left uncertain. The Mitak- 
shara gives the preference to the mother on the ground of 


riadjia v. DoraMnga Tatar 8 LA. 99 ; S. C.3 Mad. 290. The doctrine stated in 
the Sarasvati Vilasa (§ 632, 65B) that property as soon as it passes to a daughter 
vests at once m that daughter’s son and in his son, cannot be now maintained, 
(u) Mt . Solukn a v. Ramdolal , 1 S. D. 324 (434). 

.. i H ?. *}ig. m < 602 1 ■ Rttwl J°V Tarraehmd, 2 M. Dig. 79 j Sibta v. 3m dri, 
o Ail. 134. ’ 

(w) DayaBhaga, si. 2,J iv. 8, §84; Iliasv. Agwnd Sai, 8 S. D. 87 (50) : 
Senkul v. Aundawnda* Mad. Deo. of 1862, 27. See to the contrary, but I 
O ‘5 erroneously, Sheo Mat v. Owed , « 8. D. 801 (878) ; Doe v. Omnpat, Perry, 

„ <•) °»y a Bhaga, ri. 2, § 2; F. MaoN. 8; W. & B. 1W, 207 . 
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propinquity, and is followed in Mitbila by the Vivada Chin- 
tamani ; and this is stated by Mr. W. MacNaghten to be 
the law of Benares and Mitbila (j). The Smriti Chandrika 
prefers the father, upon* the authority of a te^ of Bhrat 
Vishnu («), The Madhaviya leaves the point undecided, 
and Varadrajah , apparently following Srikrishna , seems to 
make both inherit together (a). Sambhu says that the 
point is immaterial, as whichever oE the two takes will take 
for the benefit of the other (b). The Yirarnitrodaya, while 
giving a general preference to the doctrine of the Mitak- 
shara, reconciles it with the conflicting text of Bhrat 
Vishnu by making the precedence of father or mother 
depend on personal merit, which again he appears to test 
by pecuniary rather than by moral considerations (c). In 
Bengal it is quite settled that the father takes before the 
'mother, both on the express authority of Vishnu , and upon 
principles of religious efficacy (d). The Mayutyln takes the 
same view, and a £ut wall to the same effect is recorded from 
Poonah. But Messrs. West and Biihler adopt the opposite 
order on the authority of the Mitakshara (o). 

§ 481. According to Bengal^ law a stepmother does not Stepmother, 
succeed to her stepson. This would necessarily be s*o upon 
the principles of Jimuta Vahana , as she does not participate 
in the oblations offered by such stepson (/). The Mitak- 
shara does not notice the point, but the reasons . given by 
Vijnanesvara for allowing the mother to inherit, viz her 
close relationship to her son, seem to show that he could 
only have had the natural mother iu view (g). The Bengal 
pandits have, on several occasions, asserted that the word 
mata in the Mitakshara includes a ^stepmother, and, in 


_ t Mitakshara, ii. 3. See Notes by Colebrooke. Vivada Chintamaui, 293, 
t; 2 W. MacN. 55, n. ; ante , § 436. The Sarasvafci Vilasa also follows the 
rule of the Mitakshara in preference to that of the Smriti Chandrika, 
§§ 666— 572. 

(*) Smriti Chandrika, xi. 8, § 9. 

(ft) Madhaviya, § 88 j Varadrajah, 36. See 3 Dig. 480. 

( b ) Smriti Chandrika, xi. 3, § 8. (c) Viraraib., pp. 185 — 191. 

(d) Vishnu, xvii. § 6, 7 ; i)aya Bhaga, xi. 3 ; D. K. S. i. 6 ; 3 Dig. 502—506. ; 
2 W. MacN. 54 ; Memtuta v. Galuck Chunder, 7 S. D. 108 (127). 

(e) V. May., ir. 8, § 14 ; W. & B. 52, 158 j V. N. MandUek, 360, 378. 

Daya Bbaga, lii. 2, § 30 ; xi. 6, § 3 ; D. K. S. vi. § 23 s vii. § 3 ; 2W. 
MacN. 62 : Lakh* v. Bhavrab, 5 S. D. 315 (369) ; 2%robee v. Nubkissen, 6 S, D. 
(61) ; Alhadmoni v. QoMmoni, S. D. of 1852, 563. * 

w) Mitakshara, ii. 3 j acc . 1 Stra. H, L. 144 ; Keaserbai y. Faloh, 4 Bom. 208. 
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accordance with that view, it was decided that a woman in 
Orissa would inherit to her stepson (h). These opinions, 
however, were reviewed by the Full Bench oE the Bengal 
High Confct in a case from Mithila, and it was decided that 
a stepmother was equally excluded by tho Mitalcshara and 
\\he Daya Bhaga. The same rule applies a fortiori to higher 
ascendants, such as a grandmother (i). In Bombay it has 
been decided that a stepmother cannot be introduced as an 
heir under the word “ mother,” but that she is a more 
distant heir as the wife of a got raja sapinda , and, therefore, 
herself a gotraja sapinda, according to the doctrines of 
that Presidency, Her place in the line of heirs has not yet 
been settled (Zr). In Madras also it has been decided that a 
stepmother cannot succeed in competition with a sapinda of 
tlio deceased (Z) . 

In Bengal it has been held that the rule which incapaci- 
tates an mfghaste wife from succession, applies also to a 
mother. This is based not upon any express text relating 
krmothers, but upon the authority of llughunandan , who 
lays it down that the passages in the Daya Bhaga which 
refer to a wife have a general application to all female heirs. 
He expressly asserts that in the text of Katyayana , **the 
wife who is chaste takes the wealth of her husband,” the 
I word wife” is illustrative (m). On the other hand in 
j Bombay it has been decided that the condition as to chas- 
I tity only applies to a widow, and the inclination of the 
Court tfftbe North-West Provinces seems to be in the same 
direction (n). It is admitted that an estate, once taken 
by a mother, will not be divested on the ground of unchas- 
tifcy ( 0 ). Since Act^XV of 1856 (Hindu Widow Marriage) 

; a mother will not 'l<3se her rights as heiress to her son, by 
reason of a second marriage previous to his death (p ), 

(h) 2 W. MacN. 63; JJishewpiria v. Soogunda, 1 S. D. 37 (49): Narainee v. 
llirkishor, ib . 39 (52). 

(») Lain, Joti v. MX. Durant , B. L. R. Sup. Vol. 67 ; S. 0. Suth. Sp 1 173. 

(fc) Kesserbai v. Valab , 4 Bom. 188. 

(0 Kumaravelu v. Tirana, 6 Mad. 29 ; Muttammal v. Vengalakshmi , ib. 32. 

(m) Ra.mnath v. Varga, 4 pal. 550. 

(n) Advyapa v. lludraya, 4 Bom, 104 ; Deokee v« Bookhdeo, 2 N. W. P, p. 363 ; 
Oamga v, Ghasita , 1 All. 46 * ante , § 47o. 

( 0 ) See cases in ttvo preceding notes. 

ivy Akora v. Boreani t 2 B. L, R. (A. 0. J.)191)j S. 0. 11 Sutli. 82; ante, 
5***2, 
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§ 482. Brothers, — Next to parents come brothers. There Brothers, 
are texts which show that at one time their position in the 
line of heirs was unsettled, tlfe brother being by some 
preferred to the parents, while according to others even the 
grandmother was preferred (/?). From a religious point of 
view the claim of the brother would seem to preponderate 
over that of the father, as he offers exactly the same three 
oblations as were incumbent on the deceased, while the 
father receives one and offers two, viz., to his owji father 
and grandfather. But the principle of propinquity in this, 
as in other cases, turned the scale (r). 

Among brothers, those of the whole blood succeed before Whole before 
those of the half-blood. The Mitakshara prefers them h alf*blood. 
ou the natural ground of closer relationship, and the 
Bengal authorities on the ground that the former offer 
oblations to the ancestors of the deceased both on the 
male and female side, while the latter offer «obl#tions in 
the male line only. If there are no brothers of the whole 
blood, then those of the half-blood are entitled, according 
to the law of Benares and Bengal, and the Punjab, and 
that which prevails in those partp of the Bombay^ Presi- 
dency which follow the Mitakshara. The'Maynkha, how- 
ever, prefers nephews of tho whole to brothers of tl^e half- 
blood, and its authority is paramount in Guzerat, and the 
island of Bombay (ft). 

§483. Until very lately it was supposed, that the prefer- Supposod 
once of the whole to the* half-blood in succession between 
brothers was subject to an exception in Bowgal, where the 
property was undivided. The point cyild never arise out of 
Bengal, for under Mitakshara law, wherejbhe property is un- 
divided, it passes by survivorship, and not by inheritance. 

But in Bengal the share of an undivided coparcener does^ 
not lapse into the entire property, but passes to his own heirs, j 


(q) Smriti Chandrika, xi. C, § 4 — 10, 24. 

(r) Mitakshara, ii. 4; Vivada Chintamani, 295; V. May., iv. 8, § 1C; Daya 
Bhaga, xi. 5 ; 1>. K. 8, i. 7^ 

„ (*) Mitakshara, ii. 4, § ff6; Virada Chintamani, 290 ; Daya Bhaga, xx. 4, 
§ 9 — 12 ; D. K. S. i. 7, § 1 — 8 ; Yiramit., p. 393, § 2 ; 3 Dig. 509, 528 ; Neelkisio 
J>eh v. Heerchunder, 12 M. X. A. 523; 8. C. 3 B. L. B. (P. C.)13;8.^J. 32 
Suth* (P. (J.) 21 ; Krishnaji v. Pandwang , 12 Bom. H. 0. 06 ; Y» May., iv. 8y 
§ 16; W. & B. 53, 105 j Punjab Customs, 26-28. 
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where brothers 
undivided, 


held nob to 
exist. 


Undivided 
before divided. 


of whom, in the absence of nearer relations, his brother is one 
(§ 243). Jagannatha quotes a text of Yama: — “ Immov- 
able undivided property shall be the heritage of all the bro- 
thers (be their mothers the same or different), but immovable 
property, when divided, shall ou no acconnt be inherited 
by the sons of the same father only.” This he explains 
by saying, “ If any immovable property of divided heirs, 
common to brothers by different mothers, have remained 
undivided, being held in coparcenary, the half-brothers 
shall have equal shares with the rest. But the uterine 
brother has the sole right to divided property, moveable or 
immovable” (t). And in various cases it was decided that 
where the brothers were undivided, those of the half-blood 
wore entitled to come in as heirs equally with those of the 
whole blood (u). If this distinction really existed, it would 
merely show that the Bengal lawyers did not push the 
doctrine,ithjft undivided brothers hold their shares in quasi- 
severalty, to its logical consequences. If brothers of the 
whole and half-blood are to succeed equally in a system 
which is governed by the principle of religious efficacy, it 
can on]y be by treating .the property of the deceased as un- 
divided family property, which is to be dealt with according 
to the yules of partition, and not as several property, to be 
dealt with according to the rules of i Tiber itance. Of course, 
ou the former principle the brothers would all share equally, 
as being equally related to their common father (§ 397). 
The whole law ou the point was, however, lately examined 
by a Full Ben oh of the High Court of Bengal, and it was 
i decided that no sucl^ distinction existed, and that brothers 
i of the half could cover take along with brothers of the whole 
blood, unless the former were undivided, and the latter 
: divided (v). 

Where no preference exists on the ground of blood an 
undivided brother always takes to the exclusion of a divided 


it) 3 Big. 517, 518. * , \ W 

(i*) 2 W, MacK#66; Tiloek v. Ram Lucme** 2 Suth. 41; Kylaih v. Gooroo, 
3 43 : Shibnarain v. Ram Nidhse t 9 Suth. 87- 

(r) Rtyktshore v. Gnbind Chunter^ 1 Cat 27 ; S. C. 24 Sttth. 234; affirmed 
$7i#o Soandary ?. Pirth*e t 4 1. A. 147. * 
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brother, whether the former has re-united with the deceased, 
or has never severed his union ( w ). ^ 

Illegitimate brothers may succeed to each other (§ 467). 

§ 484. Nephews. — In default of all brothers, of the whole Nephews, 
or half-blood, the sons of brothers, or nephews, succeed. To 
this, as I have already observed, the Mayukha appears to 
make an exception. It allows the sons of a brother of the 
full blood to succeed .before a half-brother, and it appears 
also to allow the sons of a brother who is dead * to share 
along with surviving brothers (a?). But, according to the 
Benares and Bengal schools, \no nephew can succeed as longj 
as there is any brother capable of takings The rule being [ 
universal that, except in the case of a man's own male issue, \ 
the nearer sapinda always excludes the more remote (y). \ 

If, however, a brother has ouce inherited to his brother, and 
then dies leaving sous, they will take along with the other 
brothers. Because an interest in the estate* liad actually 
vested in their own father, and that interest passes on to 
them as his heirs. But it must be remembered that the 
brother must live until the estate has actually vested in him. 

That is, he must not only survivg his own brother, but 
survive any other persons, such as the Widow, daughter, 
mother, &c., who would take before him (z). 

There is the same order of precedence between sons of Precedence, 
brothers of whole and of half-blood, and between divided 
and re-united nephews, as prevails between brothers (a). 

§ 485. .Where nephew! succeed as the issue of a brother They take per 
on whom the property has actually devolved, they, of course, catJ>lta ' 
take his share, that is, they take per stypes with their uncles 
if any. For instance, suppose at a may's death he leaves 
two brothers, A. and B., of whom A. has two sons, and 
immediately afterwards A. dies; then, as the estate had 


(tu) Jadubchunder v. Benodbenharry, 1 Hyde, 214 j Kesabram v. Nandkishor , 
3 B. L. R, (A. C. J.) 7 s S. 0. 11 Suth! 308. 

(a) V. May., iv. 8, § 16, 17. 

(y) Mann, ix. § 187 s Mitakehara, ii. 4, § 7* 8; Smriti Ohandrika, xi. 4, § 22, 
23 ; Daya Bhaga, xi. 6, § 2, 3 ; xi. 6, § l ; D. K. S i. 8, § 1 • Vivada Cmnta- 
naani, 295 j 3 Dig. 618 j 1 W. MacN. 26 ; Booder v. Sumboo , 3 S. D. Ifi6 (142) ; 
Jymunee v. M&mjoy, 3 S. D. 289 (385) ; Prithee v. Court of Wards, 23 Sufch. 272. 
(?) Mitakehara, fi. 4, § 9$ Burham v. Punched, 2 Satb. 123* 

(a) Daya Bhaga, xi. 6, § 2; D. K. S. i. 8; Smriti Ohandrika, xi. 4?| 26; 
Mitakehara, ii. 4, § 7, note ; Viramit., p. 195, § 2 ; 3 Dig. 524 j 2 W. MacN. 72; 
Kylash v. Cfooroo, 3 oath. 43 ; affirmed 6 Suth. 93. 
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Nephew has 
not a vested 
interest. 


Grandnephew. 


already vested in A., his sons take half, and B. takes the 
other half : but if he left at his death two nephews by a 
deceased brother A., and three nephews by another deceased 
brother B., the five would take in equal shares, or per capita , 
because they take directly to tlie deceased, just as daugh- 
ter’s sons do, and not through their fathers (6). 

On the same principle, viz. 3 that nephews take no interest 
by birth, but merely from the fact of their being the nearest 
heirs at the time the inheritance falls in, it follows that a 
j nephew can only take, if he is alive when the succession 
( opens. A nephew subsequently born will neither take a 
share with nephews who have already succeeded, nor will the 
inheritance taken by others, to whom lie would have been 
preferred if then alive, be taken from them for his benefit. 
t But if on any subsequent descent he should happen to be 
the nearest heir, it will be no impediment to his succession 
! that he tgas # born after the death of the uncle to whoso 
‘ property he lays claim (<?). Of course, the adopted son of a 
brother succeeds exactly as he would have done if he had 
beeu the natural-born sou of that brother (d). 

§ 486. The broth er’s # grandson, or grandnephew, is not 
mentioned by tile Mitakshara, uuless lie may be included 
iu the c term brother’s sons. He is, however, expressly 
mentioned by the Bengal text books as coming next to the 
nephew, and is evidently entitled as a sapinda, since ho 
offers an oblation to the father of the deceased owner (e). 
i On the same principle the brother’s great-grandson is 
j excluded. The*same distinction as to whole and half-blood 
prevails as in the cas^ of brothers (/). Of course, he cannot 
succeed so long a% any nephew is alive, except by special 
custom (</). 


(b) 1 W. MacN. 27 ; 1 Stra. II. L, 145 ; Miiaksbarn, ii, 4, § 7, note ; Brojo v. 
Gourea , 15 Suth. 70 ; Gooroo v. Kylash^ 0 Suth. 03 ; Brojo v. Streenath Bose , 0 
Suth. 463. 

(c) Bidhoomoohhi, v. Echamoee> Sev. 182 ; Bamjmadhob v. Juggodumba >, Sov. 
248. 

(d) 2 W. MacN. 74. 

(e) See Parnsara v. Rangaraja , 2 Mad. 202. 

(/) Daya Bhaga, xi. 6,^ 6, 7 8. i. 0, 8 Dio, 525. The brother’s greal- 
grandsem will however, it is said, succeed among the sakulyas in preference to 
a descendant of equal degree through a female. Jtashce Mokun v. Raj Gobind f 
24 Swbh. 229, but see post , § 498. 

(g) 2 V. MacN. 67. In the Punjab, nephews and grandnephews succeed 
together. Punjab Customs, 12. 
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Mr. W. MaoNaghten states that the brother’s grandson S aid to be 
. - ° . . ■ « .. excluded by 

is excluded by the authorities of the Benares and Mithila Benares law. 

school ( h ). But he is included by Varadrajali, and perhaps 

by the Madhaviya, and *t has been decided by »the Bengal 

High Court that under the Mitakshara system he is an heir, 

though it was not decided, and was not necessary to decide,* 

whether he came in next after nephews ( i ), If he succeeds Grandnephew. 

as one of the brother’s sons, in the wide meaning usually 

given to that term, This place would be next after the 

nephew. That this is his place has been held to be the law 

in a case from Mithila (Jc), And in Western India the 

grandnephew has been decided to be an beir~though his 

position is not exactly defined ( l ). 

§ 487. On referring to the tables given at § 427 and Father’s line. 
§ 428 it will be seen that, in the first place, the descendants 
of the owner himself, down to and including his great- 
grandson and his daughter's son, have beejl exhausted. 

The line then ascended a step higher, viz,, to his parents, 
and then descended, exhausting all the male descendants Bhinna-gotra 
of the father who are also sapindas of the owner. Now, 8a r mdas * 
the sister and sister’s son of the owner, are merely the 
daughter and daughter’s son of the owners father.’ Simi- 
larly, his niece and liis son are the daughter and daughter’s 
son of his brother. His female first cousin and her son 
are the daughter and daughter’s son of his uncle. His 
aunt and her son are the daughter and daughter’s son 
of his grandfather. All* these sons, as will be seen, are 
the sapindas of the owner ; but they are not gotraja 
sapindas. Therefore, upon the principles of all fcfie schools 
which are not based upon the Daya Bhaga, none of them ; 
can succeed until all the sapindas, salculyas, and sama- f 
nodaTcas in an unbroken male line have been exhausted.- 
We Bhall, therefore, first examine the order of descent as 
laid down by the Benares and Mithila schools, which in 
this, as in most other respects, are identical, and point out 


W 1 W. MacN. 28, acc. Sroriti Cbandrika, xi. 5/ 

(i) Varadra-jah, 80; Madhaviya, § 40; Kureem v. Oodung , 6 Suth. 158 \ 
)orhya Kooer v. Banco Nye t 14 Suth. 208. 

(A) Sumbhoodutt v. Jhotee, S. D of 1855, 382, and so Varadrajah, 36. 

(0 W. & B. 105. 
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the different order of devolution adopted in Bengal and 
Western India. 

§ 488. Grandfathers' ANf> Great-Grandfathers' Line, — 
On the exhaustion of the male descendants in the line of 
the owner's father, a similar course is adopted with regard to 
the line of his grandfather and great-grandfather. In each 
case, according to the Mitakgh&ra, the grandmother and 
‘ great-grandmother take before the grandfather and great- 
grandfather. Then come their issue to the third degree 
inclusive. That is to say, so far as the issue of each ancestor 
are his sapindas, they are also the sapindas of the owner, 
with whom they are connected through that ancestor (m). 
In these more distant relationships there is no preference 
of whole-blood over half-blood, in cases governed by the 
Mitakshara and May ukha. Priority on this ground is limited 
to the cases of brothers and their issue («). It would 
probably be'different in Bengal. The author of the Srnriti 
Ohandrika gives a completely different line of descent. He 
makes each line of descent end with the grandson; he 
makes the son and grandson in each line take before the 
fatherland then brings in the father of one series as the son 
in the next ascending series (o). This arrangement, how- 
ever, seems not to have been followed by any other, author. 

§ 489*. Sakulyas and Samanodakas. — The above order, as 
will be seen, exhausts all the gotraja sapindas of the nearer 
class. Then follow the sakulyas, or persons connected by 
divided oblations, and the samabodakas , or kindred con- 
nected by libatipns of water. The former extend to four 
degrees, both in ascent and descent, beyond the sapindas, 
and the latter to geven degrees beyond the sakulyas (p). 
Little is to be found*as to the drder in which they succeed. 
The Bengal writers make those in the descending line take 


<m) Mitakshara, ii. 5, § 1—6 $ Madhariya, § 41, only includes sons and grand- 
sons, but there can be no reason for excluding the great-grandson. His title 
Was affirmed, Gobind v. Sloheqh, 16 B. L. R. 36 ; 8. 0. 23 Sutfa. 117 j W. & B. 
105 ; Mahoda v. Kuleani,A S. D. 67 (82 ) ; V. Darn., 224, and see Muteheputtu v. 
Rajunder, 2 M. I. A. 167 ; W. <fc B. 172 > V* N. Mandlik, 861, 878. 

(ft) fSanmt v. Am fa, 6 Bom. 894. 

(o) fhnriti Ohandrika, xi. 5, § 8—42. 

W Mitakshara, ii. 5, § 6, 
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first, and then those in the successive ascending lines with 
their descendants (g). This arrangement follows the ana- 
logy of succession among sapihdas, where those who offer 
oblations take first, and then those who participate in 
them (r). In the table of succession given by Prosonno 
Coomar Tagore iu his translation of the Yivada Chintamani, 
no mention is made of any descendants beyond the three 
generations below the owner. He makes the sakulya as- 
cendants follow in regular order after the last of the col- 
lateral Sapindas , and after them the samanodaka ascendants. 

Clearly, however, the sakulyas and samanodakas in the des- 
cending liue are eutitled equally with the ascendants, if not 
in priority to them. The Mitakshara gives no instances of 
succession for either sakulyas or samanodakas . After it 
has exhausted the near sapindas it merely says, “ In this 
manner must be understood the succession of kindred be- 
longing to the same general family and connecjfed by funeral 
oblations,” (samanagotra sapinda) salcutyas. “If; 

there be none such, the succession devolves on kindred con- 
nected by libations of water,” i.e., samanodakas (s). Bubi 
Subodhini in his commentary carries on the enumeration two 
steps further, on the same princfple as Prosonno* Coomar 
Tagore, making the sakulyas in the ascending liue and their 
issue follow next after the collateral sapindas. * Messrs, 

West and Buhler suggest two arrangements : either that 
fithe fourth, fifth, and sixth, in the owner's own line should 
Itake first ; next the remoter descendants in the lines of 
«he father, grandfather, &c., successively, and so on ; or 
that those in the different lines should take jointly in the 
order of nearness, instead of one line Excluding the other (t) 

I am not aware of any ca%e in which* a conflict between 
heirs in the ascending and descending lines has ariseu. It 
is obvious that a man could very seldom live so long as to 
leave a sakulya descendant in existence, and c6uld never 

(«) X W. MaoN. 80$ Daya Bhaga, xi. 6, § 22, not© $ Recapitulation, at $ 36, 
not© $ V. Darp., 805 # 

(r) This is also the order of succession in the list of heirs compiled by Rama 
Rao* which will he found in Cunningham’s Digest 

(0 wl^BuS) ljfa* ^3ee futwali, Umroot y, Kulymda#, 1 Bor. 808 

7Q 
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leave a minanodaka descendant. The question of priority 
is therefore practically unimportant. 

Who are entiti- § 490. Bandiius. — A fter f all the samanodakas are ex- 

ed as bandhus, hausted, the bandhns succeed according to Benares and 
Mithila law (§ 430). I have already discussed the meaning 
of this term, and pointed out that none of the enumerations 
of bandhus in the law-books are to be considered exhaustive 
(m). In the tab3jgf| annexed to §§ 428, 429, will be found 
references to the decisions which have affirmed the right as 
bandhus of the various persons there named. 

Sister’s son. Among those bandhns who are omitted by the Mitakshara, 

the sister’s son has had the severest struggle for existence, 
having even run the gauntlet of an adverse decision of the 
Privy Council. His right has always been recognized under 
Bengal law, as he is expressly named by the Daya Bhaga (v). 
But in the provinces governed by the Mitakshara (not 
including Wfc^tern India) it was supposed that he had no 

Right of sister’s claim, and ihis view was put forward almost unanimously by 

MitXhara, text writers, pandits, and Judges (w). The case came on 
for the decision of the Privy Council in an appeal from the 
North-West Provinces, which are governed by the Benares 
law. There, a sisier’s son sued to set aside an adoption 
made by the widow of his deceased uncle. The objection 
was takeh that he was not in the line of heirs at all, and as 
such had no interest, vested or contingent, which would 
entitle him to maintain the suit. Of course, this was the 
strongest possible form in which tke question of his right 
could arise. It was not a question of precedence, but of 
absolute exclusion. It went the full length of saying, that 
if there were no othetf heir in existence, the estate would 
escheat rather than pass to him. Yet the doctrine of the 
inability of the sister’s son to inherit was accepted by the 

(u) Sec ante , § 425 — 430. 

{v) Day* Bhaga, xi. 6, § 8. He has also been recognized as an Heir in La hore. 
Punjab Customs, 22. 

{w) l Stra. H. L. 147 ; Stra. Man. § 841 j 2 W. MacN. 85, 87, 88; contra, 2 W. 
MhoN. 91 ; Uajchunder v. Groculchund, 1 S. D. 45 (56) ; Jowahir v. Mt. Kailas* 
mo, 1 Suth. 74 j Ouman v. Srikant Neogh Sev. 460; Nagalinga v. Vaidilinga, 
Mad; Dec. of 1860, 246, where the pandits differed from the Judges; Kullam 
ttuai v. Kuppu, 1 Mud. H. C. 85 ; Moonea, y. Dhurma, N. W. P. 1866, cited 
Tfakoorain v. Mohun, U M. I. A. 398. J 
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Judicial Committee to this full extent, and the suit was dis- d en ,i e< * J>y 

• j j » m # Judicial C01Q 1 

missed on the preliminary objection that he had no interest nutteo. 

whatever in the subject-matter '•(a?). In ordinary cases such 
a decision would have set the matter at rest foi; ever. But 
the case itself was rather an extraordinary one. The plain- 
tiff's counsel chose to make an express admission that his 
client could not inherit as a bandhu , not being mentioned as 
such in the Mitakshara. He asserted that he was really a 
gotraja sapinda. Tins claim he rested, partly on the autho- 
rity of the Mayukha, and partly on the views of Bdlambhatta 
and Nanda P audita, who consider that whore the word 
brothers occurs in the Mitakshara it should be interpreted 
as including sisters ( y ). Consequently, sisters' sons would 
inherit along with, or immediately after brothers' sons. The 
Judicial Committee had no difficulty in setting aside the 
whole of this argument, , and as the place which he really 
occupied as a ba7idhu had been disclaimed for him by his 
counsel, it followed that no locus standi was left t<J him at all. 

This decision was pronounced in 1867, and in 1 868 anothex* Sister’s son 
case arose under Mitakshara law, in which also a person 
not specifically named claimed as a bandhu . The relation 
here was a maternal uncle. Tlfe Higli^ Court of Bengal 
held that the Crown would take by escheat in preference to 
him. The Judicial Committee held that tho enumeration of 
cognates in the Mitakshara was not exhaustive, and. admitted \ 
his claim (z). In this case, it will be observed, the uncle 
took as heir to his sisteris son, which is exactly the converse 
of the former case, where the sister's son claimed as heir to 
his maternal uncle. But if the uncle is the bandhu of his 
sister's son, this makes it at least piobable that tfie sister's 
son is the bandhu of his uncle. The decision in Thalcoorain 
y, Mohun was apparently not referred toby the Judicial 
Committee, and they cited with approbation a later decision 
of the Bengal High Court, in winch the samo view had been 
taken as that enunciated by themselves, and the right of a 


(®) Thdkoorain v. 11 M, I A. 386 

(y) Mitakshara, ii. 4, § 1, note ; ante, § 4a3. 

Gridhari v. Government of Bengal, 12 M. I. A. 448; S. 0. 1 B. L» R. 
(t. Cl) 44 J S. Q. 10 Suth, (*\ 0 ) 33. * . 
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sister’s son had been admitted in consequence (a), as show- 
ing that the point was still open in India. 

§ 491. In this state of the authorities, the case of a sister’s 
son came before the Full Bench of the High Court of Bengal, 
upon a reference to them made in regard to the case quoted 
by the Judicial Committee. His right was affirmed in a 
most elaborate judgment delivered by Mr. Justice Mitber, 
and assented to by the other Judges. The judgment was 
written before the decision of the Privy Council in Oridhari 
v. Government of Bengal had reached India, but proceeded 
on exactly the same grounds. He showed that the specific 
enumeration of bandhus in the Mitakshara was not exhaust- 
ive hut illustrative only, and that the sister’s son not only 
came within the definition of a bandhu as laid down- by 
Vijnanesvara , but was actually nearer than any of those 
who were expressly named. The adverse decision of the 
Privy Council^on the appeal from the North-West Provinces 
was disposed of, by the remark that it had really proceeded 
upon a mere admission of counsel which could not be 
binding in any other case (6). This decision was again 
followed by the High Court of Madras as settling the law in 
that Presidency (q). 

§ 492. It is a very remarkable thing, that in 1871 the 
very same question as to the right of a sister’s son was again 
raised before the Judicial Committee in an appeal from the 
North-West Provinces, and the very same argument was 
addressed to them on his behalf as that which they had already 
set aside in 1867. It was not necessary to decide the point, as 
it had npt been taken in the Indian Courts, and the facts as 
to the relationship were not admitted. But their Lordships 
treated the claim as wholly an open question, though they 


(a) Amrita v. Lakhinarayan. This is tbe case next cited, where tbe 'decision 
to which tbe Judicial Committee had referred, was confirmed on a reference 
made to the Full Bench. 


(6) Amrita v. Lakhinarayan, 2 B. L. R, (F. B.) 28; S. C. 10 Snth. (F. B.) 76. 
[c) Chelilcani v. Suraneni, 6 Mad. H. 0. 278 ; Srinivasa r. Rengasami, 2 Mad. 
304. His right has always been recognized in Western India, W. <& B. 202, 205, 
but the eon of the step-sister is said not to take where there is a son of a full 
aster, ib. 205. This would naturally be so on principles of consanguinity. In 
Bengal, where religions efficacy is considered, sons of sisters of whole ana half- 
blood £ake, together, each being of equal merit. 2 W. MacN. 86; B. K. S. i. 
10 , $ 1 “ 
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seem to think that the balance of authority was against its 
validity ( d ). No reference was made to their own decisions 
in 1867 and 1868, nor does theiV attention appear to have 
been called to the Full Bench ruling on the point*in Bengal. 

On the whole, however, it may probably be considered 
that the rights of the sister’s son, and of all others similarly 
situated, are now sett led beyond dispute. 

§ 493. The right of the granduncle’s daughter’s son lias 
also been discussed in Madras, and decided against (e). 
But this decision rested upon the supposition, that as he was 
not named by the Mitakshara, he was excluded. The Court 
admitted that on general principles he would inherit, but 
pointod out that he stood on exactly the same footing as the 
sister’s son, who at the date of the decision was supposed 
not to be ih the line of heirs. But as the right of the latter; 
is now established, the reasoning put forward h|r # the Judges j 
for shutting out the son of tbe granduncle’s daughter, would) 
apply directly in favour of letting him in. 

§ 494. The order of succession among bandhus under 
Mitakshara law is very obscure. Nothing is to be found upon 
the subject either among text-writers or in precedents, and 
the principle upon which any case is to be decided is far from 
clear. If the text of the Mitakshara in which the bandhus 
are enumerated is to be taken as indicating the order of suc- 
cession, it will be seen that proximity, and not religious 
efficacy, is the ground of preference ; the first of the three 
classes contains the man’s own first cousins, the second con- 
tains his father’s first cousins, and the thil*d contains his 
mother’s first cousins (§ 437). This is»corroborated by the 
next verse (/), where the author says, “*By reason of near 
affinity, the cognate kindred of the deceased are his succes- 
sors in the first instance, on failure of them the father’s cog- 
nate kindred, 6r if there be none, the mother’s cognate 
kindred. This must be understood to be the order of suc- 
cession here intended.” This is the view taken by the 


Ooola}> * ft* 0 Kv/nm > 14 M. I. A. 170, 195; S. C. 10 B. I*. B. 

l^Kissm y. JaindU, S Mag. H. C. 346. * 

(/) Mitftkakam, ii 6, § & 


Granduncle’s 
daughter's son. 


Precedence rests 
on a ffinity under 
the Mitakshara. 
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author of the Viramitrodaya. It has also been adopted by 
the Courts of Bengal and Bombay as the principle npon 
which they have preferred ^the sister’s son to the aunt’s son, 
and the maternal uncle to the son of the maternal aunt (</). 
The preference of the father’s kindred to that of the mother, 
is in accordance with the general preference of the male 
line to the female line (§ 486). 

Arrangement §495. Bengal Law. — The radical, difference between the 

under Bengal g y S fcem 0 f the Daya Bhaga and of the Mitakshara is, that 

Oi-der of preced- the former allows the bandhus , that is the bkimia-gotra 
sapindas, to come in along with, instead of after, the gotraja 
sapindas (§ 432), the principle of religious efficacy being 
the sole test applied in deciding between rival claimants. 
Upon examining the application of this principle, it will be 
seen in the first place, that all the bandhns ex parte paterna 
come in bef#re any of those ex parte materna . The reason 
is that the former present oblations to paternal ancestors, 
which are of higher efficacy than those presented by the 
latter to maternal ancestors ( h ). As regards the position 
inter se of the bandhus ex parte paterna , it will be seen by 
a reference to the table (§ 428) that every one of them 
is a daughter’ s* son in the branch where he occurs. Only 
three ,of these are mentioned in the Daya Bhaga — viz., 
the sons of the daughters of the father, the grandfather, 
and the great-grandfather respectively; and these are 
ranked immediately after the male issue of those ancestors, 
that is, they come in before the*males of the branch next 
above them. Just as the daughter’s son of the owner comes 
in before his father^ brothers, nephews, and grandnephews 
(i). The Daya-krama-sangraha introduces a new series of 


fa) Viramit., p. 200, § 5 ; Gunesh v. Nilkomul, 22 Sufch. 264 j Mohandas v. 
Krishnabaiy 5 Bom. 597 _ M 

(h) Day* Bhaga, xi, 6, § 12, 20 ; D. K. S. i, 10, § 14 ; $ Dig. 529 * ante , § 432, 
rule 4. 

(i) Daya Bhaga, xi. 6, § 8—12 j 3 Dig. 528 ; V. Darp., 224. Accordingly the 
Bister’s eon has been held to take before paternal uncles (2 W. MacN. 84) ; 
Sumbochunder v. Gunga, 6 8.D. 234 ( 291), and their issue (1 W. MacN. 28); 
Rajahunder v. Goculchund^l S. D. 43 (56) ; 2 W. MacN. 85, 87 » Karuna v. Jai 
Chanara, 5 8. D. 46 (50) ; Ki&htm v. Tarini , ib. 55 (66) ; hakhi v. Bhairah , 
%b. 315 1369); W. & *B. 189; Duneshwur v. Beoshunker, Morris Ft. II. 63; 
Brifyo v. Sreenath Bose, 9 Suth. 463. A fortiori before the issue of the great- 
grandfather (2 W, MacN. 89, 90). But he takes after the sou of a half-brother 
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bandhus, viz., those who occupy the position of sons of the 
nieces of the father, grandfather, and great-grandfather. 

It follows the Daya Bhaga in making the daughter’s son 
Succeed the male issue of each branch, and places *tlie niece’s 
sons immediately after the daughter’s son (1c). It does not 
mention the sons of the grandniece in each branch, but 
their title is exactly of a similar nature, and has been 
affirmed to exist (Z). £Tow, this order of succession would Precedence 
be the natural one if proximity alone was regarded, the system? LOgal 
agnates in each branch being preferred to the cognates, but 
the cognates in each branch being preferred to the agnates 
in the more distant branch. It would also be the proper 
course if the mere number of oblations were regarded. The 
daughter's son in each line presents exactly the same number 
of oblations as the son in the same line, and presents them 
to the same persons. So, the sons of the niece and of the 
grandniece present the same number of Oblation^ and to 
the same persons, as the nephew and grandnephew. Each 
of these presents a greater number of oblations than the son 
in the line above him. But then comes in the principle, 
that oblations presented to paternal ancestors are # more 
efficacious than those presented to materntfl ancestors (m). 

If this principle goes to the extent, that a man who presents 
a greater number of oblations to persons who are his 
maternal ancestors, is inferior to one who presents a lesser 
number to persons who are his paternal ancestors, then the 
principle is undoubtedly disregarded both by the Daya 
Bhaga and the Daya-krama-sangraha. If, hpwever, it only 
goes to this extent, that where the number is equal, those 
who present offerings to paternal ancestor are preferred to 
those who present them to maternal ancestors, then the 
whole course of descent is logical and consistent. 

§ 496. This question arose very lately in Bengal under Sou of a niece, 
the following circumstances. In 1864 the High Court had 


(2 W. MacN. 68, 82) $ and be will take equally whether he is alive at the death 
of the last male holder, or of any female who takes by inheritance from such 
male (Seeta Bam v. Bukeer, 16 Suth. 433.) 

(*) D. K. S. I IQ, §g 1,3 ; 8, 9 ; 12, 13. 

(1) Kashee Mohun v. jkaj Cfobind, 24 Suth. 229. _ 

_ v, Anand Lai, 5 B. L. K. at p. 39 ; s. 0. 

13 Suth. (F. B.) 49. 
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held that the son of a brother’s daughter was not an heir at 
all, and that the passage iq the Daya-krama-sangraha which 
stated that he was an heir was an interpolation (w). In 1870 
this decision was reversed by the Full Bench, in an elaborate 
judgment by Mr. Justice M liter, His judgment was based 
entirely upon general considerations as to tho nature of the 
relationship of bandhus, and the grounds upon which they 
were entitled. The decision did not .refer to, still less affirm 
the genuineness of the disputed text of the Daya-krama- 
sangraha (o). No question was then raised as to the posi- 
tion which such a bandhn would take in the line of heirs. 
Finally, this last question arose in 1874. The relationship 
of tho conflicting parties is shown in the annexed pedigree. 

Grand father. 


father. grandfather’s son. 

grandfather’s grandson. 

Owner. I 

brother. grandfather’s great-grandson, 

| Defendant, 

brother’s daughter. 

1 # 

brother’s daughter’s son, 
t Plaintiff. 

The plaintiff was son of the owner’s niece. The defendants 
were what we should call first cousins once removed, in the 
male line. Both the Lower Courts decided in favour of the 
plaintiff. It is evident that he oAered oblations to the owner 
and his father, while the defendant only offered to the grand- 
father. On appeal, however, this decision was reversed. The 
Oourt admitted tbe^ plaintiff’s right as a bandhu , but held that 
he must come in after the defendant, on the ground that 
they who offer to maternal ancestors, are inferior in religious 
efficacy to those who offer a lesser number of cakes to 
paternal ancestors. The text of the Daya-krama-sangraha, 


(n) Qobindo v. Woomesfa* Suth. Sp. 176, referring to P. K, S. i. 10, § 2. 

(o) Guru y. Anand, 5 S. h B. 15; S. 0. 13 Suth. (F. B.) 49. It may ha 
observed that the decision in the over-ruled case had been obtained by the 
argument of Mr. Justice Witter himself when at the bar. This may account for 
the fact that ho notice was taken of the X>. K, S. in the over-ruling judgment. 
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which makes him succeed after the son of the father’s 
daughter, and before the grandfather, was treated, on the 
authority of the case in 1864) as being of t&o doubtful 
authenticity to weigh 'against the infringement of first 
principles which it was supposed to contain (p). 

§ 497. It may be remarked upon this decision, that if § 2 ***• 

of the Daya-krama-sangraha, ch. i., s. 10, is to be rejected 
as spurious, §§ 9 and 13 must go with it, for all three lay 
down exactly the same rule, and rest upon the same prin- 
ciple. If this principle is erroneous, it is difficult £o seo how 
the Daya Bhaga (xi. 6, § 8 — 1 2) can be maintained, for it 
places the daughter’s sou of the branches above the owner, 
before the males of the next higher branch. The Court 
deals with this by saying, that the special reason given by 
Jimuta Vahana for that arrangement does not apply to the 
others. The special reason is, that “his father’s or grand- 
father’s daughter’s son, like his own daughters son, trans- 
ports his manes over the abyss by offering oblations of 
which he may partake.” But the brother’s daughter’s son 
offers oblations of exactly the same character. The only 
remaining supposition is, that the daughter’s sons of the 
direct lineal ancestors have an effecacy of a different cha- 
racter from that possessed by the daughter’s sons of 
the collateral branches. If so the Daya-krama-sangraha 
would be wrong, the Daya Bhaga and the High Court 
of Bengal right. The arrangement would then be, that 
the daughter’s sons of collaterals should come in one after 
the other, at the end of the nearer sapindas, and before 
the sakulyas. 

§ 498. The principle of the above decision was carried out Satuly* ? 
in a later case, to the extent of preferring a male, who was 
not a sapinda at all, to an undoubted bandhu. The last male 
holder of the property in dispute, named Bbarut, was the 
third son of the eommdm ancestor. He was succeeded by his 
daughter, on whose death the conflict arose between plaintiff 
and defendant. Their relationship to him appears in the 

A$QoUnd y; Moheeht 15 B. L. R. 35; S. C. 23 Sath. 117 rf ©flawed m 
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'accompanying pedigree. It was admitted that defendant 

Ancestor. 



son. 1 


grandson. 

great-grandson, 
Kashee Nath 

great-great-grandson, 

Defendant. 


son. 2 Owner, Bharat. 3 

grandson- granddaughter, 

j (last bolder) 

great-granddaughter, Bejoye Dibit*. 

Joy Doorga. 

great-great-graudsdh, 

Plaintiff. 


was only a sakulya. On the other hand, the plaintiff offered 
cakes to his three maternal ancestors, one of whom was the 
common ancestor. Of course, the question would have been 
exactly the same if the last holder had been the ancestor 
himself. It certainly does seem anomalous, that where two 
claimants are equally distant, a case can arise, in which the 
one who claims through a female is actually preferred to 
one who ciainls through an unbroken line of males. Under 
Mitakshara law, of course, no such preference could ever 
be asserted. Yet, upon the ground of religious efficacy, it 
seems clear that on Bengal principles the plaintiff had a 
superiority over the defendant, unless it can be laid down, 
that a divided oblation offered to i the father of the deceased 
owner by A. must be more meritorious than an undivided 
oblation offered to him by B., wherever such father is the 
paternal ancestor of A. and only the maternal ancestor of B.’ 
The ground upon which the Court proceeded was as follows. 
r< It is quite clear that going back a generation to" the time 
when Kashee Nath represented one generation end Joy 
Doorga the other, Kashee Nath was the preferential heir. 
He alone could have performed the parbana shradh , and not 
Joy Doorga. Consequently, it seems tp ns that the son of 
Kashee Nath would have a necessarily preferential right 
over, and would exclude the son of Joy Doorga. The cere- 
mony of the parbana shradh is one that cannot remain in 
abeyance, and is one that cannot be performed byafemale. 
It has been describe! >s the most important of the ceremo- 
nies prescribed by*the frindu religion, ^he inability of Joy 
Doorga to perform it, and the performance of .it by Itaehee 
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Nath during lxis lifetime, carried with it the right to inherit 
as the reward of benefits conferred on the deceased. And 
that rig-lit extends in the succeeding generation to giving 
preference to the son of Kasheo Nath as heir, aild nearer to * 

Uharut than the son of Joy Doorga. This view is confirmed 
by the provisions of chap. xi. of the Daya Bhaga, which, as 
pointed out by Mr. Justice Milter ( 5 ), has as its most promi- 
nent characteristic, the studious exclusion of female rela- 
tives generally. And the whole tendency of the treatises on 
the subject is, as we understand them, directed* to the pre- 
ference of thoso who lineally descend from males as heirs, 
to the postponement of those who derive their right to suc- 
cession through a female member of the family. The break 
in the capacity to perform the religious ceremonies, resulting 
from the intervention of a daughter in the direct line of 
descent, seems to us to give the preference the line in 
which male issue has continued unbroken, and £he%nale issue 
of a brother, traced through sonship, is endued with superior 
efficacy as regards oblations to the issue of a brother through 
a daughter (r).” 

§ 499. With great respect to the learned Judged, it may Discussed, 
be doubted whether there is not a flaw in this reasoning. It 
is quite clear that Kashee Nath had a better title than either 
Joy Doorga or her son. If the inheritance had fallen in 
during his life, he would have swept it away, and there the 
matter would have ended. But it is equally clear that no 
right whatever vested in him during the life of the last holder, 
and therefore he could transmit none to his* son (s). At the 
dqath of Bijoye Dibia, the rival claim&nts had to be judged 
each on their merits. The son of Kashfee Nath did not take 
through his father, nor the son of Joy Doorga through his 
mother ; that is to say, their rights did not depend upon the 
relative rights whioh those persons would have had, if they 
had both survived Bijoye. The question was, as the J udges preference of s 
correctly state it, which of them was endued with superior ** a 


(9) I» hi« judgment, 6 B* D. R. 34; 8. C. 13 Sutfa. (F. B.) 49 
W Mchwn v. Raj Qobind, 24 Suth. 229. 

(•) See ante, $ 4S4, 485/ 
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eflicac y as regards oblations ? Now, the peculiarity of Hindu 
ceremonial law is, that an heir in tbo female line offers to 
three maternal ancestors, excluding bis mother, while an heir 
in the male* line offers to throe paternal ancestors, including 
his father. Consequently, the former is able to offer an un- 
divided oblation to an ancestor one degree more remote from 
himself than the latter can. It is admitted that oblations 
offered to a maternal ancestor of the deceased owner are, to 
a certain .extent, less efficacious than those offered to a pater- 
nal ancestor. But the question is, whether a divided oblation 
offered to a paternal ancestor confers on him greater religious 
benefit, than an undivided oblation offered to the same person 
‘ in his character of* maternal ancestor. If so, all the mhulyaa 
would take before any bandhu. That is the law of tho 
Mitakshara, but, except for the case under discussion, it 
would appear not to be the law of the Daya Bhaga (<). 

§ 500. liirtuta Vahana hardly notices the bandhus e^yarte 
materna , merely alluding to them as “ the maternal uncle 
and tho rest,” who come in (t on failure of any lineal descend- 
ant of the paternal great-grandfather, down to the daugh- 
ter’s squ.” lie seoms to attempt to reconcile his order 
of succession wit'll that ot Yajnavalhya, by assuming that 
the term bandhu, as used by tho latter, only referred to those 
on the mother’s side (u). Siikrishna, however, sets out 
their order very fully, adopting tho same principle as lie had 
done in regard to the other sapindqs. He gives the property 
first to the mother’s father, and his issue, that is the mater- 
nal uncle, his soli, and grandson, then to the daughter’* son 
of the mother’s father* then to the line of the mother’s grand- 
father, and great-grandfather, in similar manner, and, on 
failure of all these, to the mhulyaa and sawanodakos (e). 
These, as already stated, take first iu the descending line, 
and then in the ascending ( w )* K* 

(t) Bet Deyanath v. Muthoor, 6 S. D. 27 (8G), whene the son of tbs maternal 
aunt of the deceased was held entitled, in preference to any lineal descendant 
from a common ancestor beyond the third degree* Such a relation is obviously 
inferior in religions efficacy to the son of the nephew’s daughter. 

(u) Days, Bhaga, xi. o, 5 12—14 

B i* 10. $ 14 — ffil. 

<ta) liaya Bhaga, xl 6< § 22 ; 1) K. S 1* It), 22—25. 
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§ 501 Bombay Law. — The distinctive feature of the law Admission of 
which prevails in Western India, is the laxity with which it fem * **' 
admits females to the succession The doctrine of Baud~ 
hayana , which asserts the general incapacity of* women for 
inheritance, and its corollary, that women can only inherit 
under a special text, appear never to have been accepted by 
the Western lawyers. They take the word sapinda in the 
widest seuse, as importing mere affinity, and without the 
limitation of the Mitakshara, that female sapindas can only 
inherit- when they are also gotrajas , that is, persons who 
continue in the family to which they claim as heirs (as). 

The most prominent iustance of this doctrine is the intro- 
duction of the sister into the line of succession. She is Sister, 
brought in by the Ma-yukha after the paternal grandmother, 
and before the paternal grandfather, under that serviceable 
text of Manu, “To the nearest sapinda (ma^e or female) 
after him in the third degree the inheritance next belongs” 

(y).. Nilakantha applies this text by saying, “In case. of 
the non-existence of that (the paternal grandmother) the 
sister (takes) according to the dictum of Manu , that i whoever 
is the nearest sapinda his should be the property’ ; and accord- 
ing to" the text of Vrihaspati, that where there are many 
jnati , sahulyas , and bandhavas , among them whoever is the 
nearest, he should take the property of the childless ; she 
the sister also being born in the brother’s gotra } *w& so there 
being no difference of gofyajatva (the state of being born in 
the goira). But (says an objector) there is no sagotrata 
(state of being in the same gotra). Trnfi, but neither is 
that stated here as a reason for taking* property” (z). And 
not only full sisters, but stepsisters, inherit (a). Another 
instance is the rule which allows widows of persons who , Widows, 
would have been heirs to inherit after their husbands. The 
other schools of law never allow a widow, as such , to inherit 
to any one but her own hhsband. In Bombay the widows of 
g&traja sapinda s stand in the same place as their husbands, if 


(*) Wi A 8. 1J7—488. ; (y) Maim, iz. § 187- 

tranilated in LaUubhai ifaiUtWMtbai, gBfu. 

•'■tfffitvk Wrai^NNMttiV, riub, * b«. iss. ’ v :'V^ 
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living, would respectively have occupied, subject te the right 
of any person whose place is specially fixed as a sister, mother 
or the like ( b ). So, daughters of descendants and collaterals 
within six degrees inherit ; for instance, both a brother's 
daughter, and a sister's daughter ( e ). Also "descendants 
of a person's own daughters, and of those persons expressly 
mentioned within four degrees of such persons respectively, 
e. g., a granddaughter's grandson, bu$ not the great-grand- 
son, since sapinda relationship through females is restricted 
to four degrees" (d). I can offer no opinion whatever as to 
the order in which such persons take. Messrs. West and 
Biihler suggest that they would come in after the nine 
bandhus who are expressly named in the Mitakshara, on 
the principle stated by the Mayukha, that incidental per- 
sons are placed last, and that, as between each other, near- 
ness of kin the deceased is the only guide (a). 

Tables of descent, professing to give all possible heirs in 
the order of succession, for the different provinces, will be 
found in the works referred to below (/). I have not 
attempted to compile any such list. I doubt the possibility of 
preparing one that should be at once exhaustive and accu- 
rate. It would certainly be beyond my powers. Wherever 
a conflict arises between any two specific claimants, I 
believe that the principles already stated, will, in general, 
be sufficient to decide their priority. 

§ 502. Before passing from this #art of the subject, it may 
be well to refer to the rare case of succession after a reunion. 
Manuy after spe&king of a second partition after a reunion, 
says, "Should the eldest or youngest of several brothers be 
deprived of his shafe (by a civil death on his entrance into 
the fourth order), or should any one of them die, his (vested 


(b) W. & B. 65, 177, 195 — 199 ; Lakehmibai v. Jayram t p Bom, H. C. (A. O. 
J.) 153 ; Lallubhui r. Jiankuvarbai, 9 Bom. 388 ; affd. JMoohh&y ▼. Oassibci, 
7 X. A. 219 1 8. 0. 5 Bom. U0 ; See per curiam, 4 Bom. p. 209; Vithaldas y. 
Jeshubai, 4 Bom. 219. 

<c> W. A B. 59, 207, 208. 

I id) W, & B. 59. \ 

(e) W. A B. 203 ; T. May*, ty. 8, j 18. See per curiam, Mohandas y. Xrish- 
nabai, 5 Bom. 802. * ' . 

/ 1 /) JPv Paurp., 266-^-271 j DapBW 8, J 884 Smrifci Cbaodrika, p, 221 ? 

.. BW. .ifeJan., § 315 \ Cutmingbam’e Digest, § 249 ; Proeottno Ooomar Tagore ■ 
Vlrgewt Ctictamsmi. ; » 
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interest in a) share shall not wholly be lost. But (if he leave 
neither son nor wife, nor daughter, nor father, nor mother), 
his uterine brothers and sisters, ahd such brothers as were re- 
united after a separation, shall assemble, and divide his share 
equally” (g). Now it will be remembered that Manu requires 
a share to be given to a sister on a partition (§ 401), but 
nowhere refers to her as au heir. It is probable, therefore, 
that this text refers to a case where a partition had already 
commenced, but had not been concluded, and merely directs 
that in such a case his share shall not pass by inheritance, 
but shall be thrown into the property, and divided again. 

The sisters would then be entitled to their shares. This 
seems the more probable, as no allusion is made to the sister 
in the passage of Yajnavalkya , which treats of the descent 
of the share of a reunited coparcener. That passage, as 
translated by Mr. Colebrooke (h), is as follows A re- Succession after 
united (brother) shall keep the share of his reqpited (co- a reuwon - 
heir) who is deceased, or shall deliver it to (a son subsequently) 
born*. But an uterine (or whole) brother shall thus retain 
or deliver the allotment of his uterine relation. A half-bro- 
ther, being again associated, may ^ake the succession ; not 
a half-brother, though not reunited; but* one united (by 
blood, though not by coparcenary) may obtain the property, 
and not (exclusively) the son of a different mother.” The 
meaning of this unusually obscure passage is, that if a re- 
united coparcener dies, leaving issue actually born, or then 
in the womb, such issue # takes his share. If however, he 
only leaves brothers, there may have been a. reunion of all 
the brothers, or only of the uterine brothers, or only of the 
half-brothers. In such events the rule already stated (§ 482), WJole and half* 
that the whole is preferred to the half-blood, remains in . 
force. But reunion gives the reunited brother a claim which 
is not possessed by the divided brother. Therefore where 
two brothers are in the same position as to whole or half- 


(g) Manu, iat. § 210 — 212. The words in brackets are the jpu»»ui. xkj»ua«j» do 
See also a similar text by Vrihaspati, 3 Dig. 476, where there is a various *e*o> 
tag of daughter for sister. V. May., iv. 9, § 25 ; Smriti Chandrika, xii. |$6‘$ 
Mudhaviva. * 47 t Kfc. * ? 


W Yajnavalkya, u. 


; Mitakshara, ii. 9. 
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After reunion 
under Benares 
law. 


bloody the reunited brother has a preference over the divided 
brother. But where they are in a different position, the one 
who is inferior in blood. If ‘reunited, is raised 1 6 a level with 
the one who is superior in blood, Taut divided. The result, 
therefore, is, if all the surviving brothers are divided, or if 
all are reunited, those of the whole blood take before the 
half-blood. If some are divided, and some are reunited, 
the reunited brothers take to the exclusion of the divided 
brothers, provided they are both of equal merits as to blood. 
Where the reunited brothers are of the half-blood, and the 
divided brothers are of the whole blood, both take equally. 
Of course, if the cases were reversed, the reunited brothers 
of the whole blood would take before divided brothers of 
the half-blood (i). 

§ 503. The above rule of succession is perfectly dear and 
logical on the principles of the Bengal school. But on the 
principle* the Benares school one would suppose, that the 
property of reunited members stood on exactly the same 
footing as that of members who had always been undivided* 
In that oase, upon the death of any one member of the 
undivided* family, his share would pass by survivorship to 
the remaining Members, and could by .no possibility get 
into the hands of any divided member, so long as there 
were undivided members in existence. The difficulty was 
seen by the author of the Smriti Chandrika. His explana- 
tion is, in substance, that there is a difference between the 
interest in property held by an originally undivided member, 
and by one who«hae reunited after partition. In the former 
case there has been no ascertainment of his share. In the 
latter case his sbarq has been ascertained, and continues so 
ascertained after reunion. The reunion only destroys the 
exclusive right which be acquired by partition in the pro- 
perty which bad fallen to his share ( h) K That is, as I 


(i) V. May., iv. 9, 5 5—13 ; yivada 01 
abaca, ii 9 } $ 4—13 ; f 

U * v Viramifc,, p. 305, 4— S * 3 pi 

l Qa4. Sff s F. MacK. 110 s Taruchm^ T. |<P r ' r !L — ' T”*“* 

*o»M,7Snto. *5 ; Sham Sarain v. CourttfWarityiQ Suth.18?. 
J# Sforiti CfaMdtfkk, xii. |«. 
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understand him, that he was a joint tenant before partition, After reunion 

a sole tenant after partition, a tenant in common after Sw* er Benarei 

reunion. After reunion his share is held in quasi-severalty, 

and at his death passes by descent, and not by survivorship, 

in the same manner as that of an undivided brother in 

Bengal. 

In default of reunited brothers of the half-blood, or of 
any brothers of the ^yliole blood, the succession passes in 
order to the father, or paternal uncle, if reunited; to the 
half-brother not reunited, to the father not reunited; in 
default of any of them, then successively to the mother, the 
widow and the sister. If none ot these exist then to the 
nearest sapiudas or samanodakas as in the case of ordinary 
property (Z). Of this line of succession the author of the 
Viramitrodaya says very truly. “ In this order there is no 
principle ; hence this order rests entirely upon the authority 
of tbo texts of law.” • a 

§ 504, Strangles. — Wlieio there are no relations of the Ulterior heir*, 
deceased (m), the preceptor, or, on failure of him, the pupil, 
the fellow-student, or a learned and venerable priest, should 
take the property of a Brahman, or* in default of such a one, 
any Brahman (w). The Daya Bhaga interposes persons 
bearing the same family name betweon the fellow-student strangers, 
and the priest (o). In case of traders who die in a foreign 
country, leaving no heirs of thoir own family, the fellow 
trader is authorised to take (p). Finally, in default of all 
these, the Jking takes by escheat, except the property of a King. 
Brahman, which it is said can never fall to the Crown (g), 

§ 505. I know of no instance in which a claim has ever Escheat, 
been set up by a preceptor, or pupil, tp.the property of a 
person dying without heirs, and it is clear that the claims 
of all the other possible successors above named are too 
indefinite to bo maintained. The direction that the king 


(l) Smriti Cbandrika, xii. § 23—89 j Viramifc , p. 214, § 9 — 13. 

On) The word here translated relations is bandhuH, tioldatuoker, 26. 

00 Mitakshara, ii 7, § 1—4. See V. Darp., 307 
to) Daya Bhaga, xi. 6, § 26. 

(ft Bee a passage in the Mitakshara, not translated by Mr. Colebrooke, cited 
in VHdhart ▼. Bengal Oovt , 12 M. I. A. 457, 465 j & 0. 1 B. b. K. (B. C.) 44 , 
8. C. 10 fcuih. (P. O.) 82. . • 

(q) Daya Bhaga, xi. 6, § 27 ; Mitakshara, ii. 7, § 5, 6. 
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can never take tlie estate of a Brahman, has also been over* 
thrown in the only case in which the exemption was set up 
(r). There the Crown claimed by escheat as against the 
alienee of a Brahman widow, whose husband had left no 
heirs. It was held that the claim must prevail, notwith- 
standing the rule relied on ; either on the ground, that the 
rule itself assumed that the king must take the estate for a 
time, in order to pass it on to a Brahnyan ; or on the ground, 
that wliqre the last owner died without heirs, there ceased 
to be any personal law governing the case of Brahmans, 
which could settle the farther devolution of the property. 
In the former easo the title of the Crown to hold was com- 
plete, subject only to the question whether the Crown held 
absolutely, or in trust. In the latter case, in the absence 
of any personal law, the general prerogative of the Crown 
as to lieirless property must prevail. 

Wherefttlie Crown claims by escheat, it must make out 
affirmatively that there are no heirs (s). When it has taken, 
its title prevails against all unauthorised alienations by the 
last owner, ns for instance by a widow, but is subject to any 
trust 05 charge properly *created (£). 

The principle 1 of escheat does not apply in favour of 
Zemiud&rs who have carved out a subordinate, but absolute 
and alienable interest, from their own estate. On failure of 
heirs of the subordinate holder, the estate will pass to the 
Crown, and will not revert to the^Zemindar (u). 

§ 506. Special rules are also propounded for -succession 
to the property of a hermit, an ascetic, or a professed 
student ( v ). Practically, however, the case seldom arises. 
When a hermit has* any property which is not of secular 


- (r) Collector of MasvMpatam ▼. Cavaly Vencata, 8 M. I. A. 500 5 S. 0. 2 Sufcli. 

(P. O ) 59. 

(a) Gridkari v. Government of Bengal, 12 M. I. A. 448 ; S. 0 . 1 B. L. K. 
(P. C.) 44 ; S. 0 . 10 Suth. <P. O.) 82. 

( t ) Collector of Maeulipatcm v. . Cavaly Vencata, 8 M. I. A. 500, 520 j 6 . C. 
2 Suth. <P. O.) 50 ; Cavaly Vencata v. Collector of Masulipatam, 11 U. I. A. 
CIO; S,0. 2Sufch. (P. C.)01. 

(u) Sonet v. Mima, 3 1. A. OS ; S. O. 25 Suth. 289. 

{v) Yajuavalkya,, it. 137; Mitakabara, ii 8; Daya Bhaga, xi. 6, § 85, 35 ; 
JSfc*. H. L, 248; W. & B. 208, 253; 3 Big, 546; Smr!5 Chandnka„xi. 7 i 
p, 202 ; V\ Darp., 312 ; See Khnggemer ?. Skatupgir, 4 Cal. 
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origin, he generally holds it as the headof some Matt or 
religious endowment, and succession to such property is 
regulated by the special custonl of the foundation (§ 364). 
No one can come under the above heads, for the purpose 
of introducing a new rule of inheritance, unless he has 
absolutely retired from all earthly interests, and, in fact, 
become dead to the world. In such a case all property 
then vested in him passes to his legal heirs, who succeed to 
it at once. If his retirement is of a less complete 9 haracter, 
the mere fact that he has assumed a religious title, and has 
even entered into a monastery, will not devest him of his 
property, or prevent his secular heirs from succeeding to 
any secular property which may have remained in his pos- 
session (w). 


(w) 2 W. MacN. 101 ; Mudhoobun v. ffuri, S. D. of 1852, 1089 ; Arneena v. 
Radhabinode , 8. I>. of 1856, 596 j Khoodeeram v. Rookhinae, 15 Suth. 197 ; 
Jagannaih v. Bidyo,nand 9 1 B, L. R. (A. C. J.)114; $. C. Id Suth. 172 j 
Dukharam v. Luchtnun, 4 Cal, 954. 



CHAPTER XIX. 

« 

EXCLUSION mow INHERITANCE. 

Principle of § 507. The Hnilimaiiical theory ol wealth is, that it is con- 

ferred for tl) ' sake ol defraying the expense of sacrifices (a). 
The theory of inheritance is, that it descends upon the lieir 
to enable linn to rescue the deceased from eternal misery. 
Consequently, one who is unable or unwilling to perform the 
necessary saciificos is incapable of niheuting (h). The son 
who neglects the duty of i adeeming his father, is compared 
by Vt ihaspati to a cow, winch neither affords milk nor 
becomes pregnant, lie has no claim to tlio paternal estate. 
It musst devolve on those learned priests who offer tlie 
funeral 'cuke to the deceased (r). Such a theory was likely 
to meet with a good deal of extension from the priestly 
lawyers! Accordingly wo find that not only congenital 
defects, such as impotence, idiocy, being born blind, deaf 
or dumb, without a limb or a sense, were grounds of exclu- 
sion, but the same penalty befel« those who were afflicted 
with madness, or an obstinate or agonising disease (d), or 
who were addicted to vice (e), or who were hypocrites or 
impostors (/), or even persons who might be held not to 
possess sacied knowledge, or courage, or industry, or devo- 
tion, or liberality, or who failed to observe immemorial good 
customs {< g ). Naturally, degradation from caste, the highest 


(a) 3 Pig. 317. 

(b) 3 Dig. 208 ; Vivada Chintamam, 243 ; Ind. Wisd. 159, 375, 881. 
(r) 3 Dig. 301. 


{<*) 3 Dig, 303* 300. 


3 Dig 299. 

304. The same phraae however is elsewhere translated as having 
ie garb or profession of a beggar or ascetic. 

3 Dig, SOI. 


(/) 3 Dig. 304. 
attminfd the 
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penalty for sin/ was itself accompanied ’ with forfeiture of 
inheritance (A). 

§ 508. Of course, such a system could never have been Mitigated 
practically enforced, eveh if the Brahmans had possessed all ex P lfttlon * 
the power which they claimed. The substantial part of it 
probably consisted in the parallel theory of expiation, which 
at once rendered it profitable to the priestly class, and endur- 
able by the rest of the community. Just as the Romish. 

Church created an efaborate system of restraints on marri- 
age, and then proceeded straightway to dispense with them 
for a consideration. Various maladies were noted as the 
specific penalties of sins committed in the present or in for- 
mer states of existence, and thus brought within the sphere 
of religious discipline ( i ). Minute classifications of crime 
and disease were framed, and the penalties accruing in res- 
pect of some of these were expiable, wholly or in part, 
whereas in respect of others, the sin could be reitfoved, but not 
the forfeiture of right resulting from it (fe). I imagine that 
secular Courts could only take notice of the last-named 
grounds of disability. If it appeared that a particular sort 
of disability was in fact removable by penance, a J udge could 
hardly be called on to decide whether the penance fiad been 
properly performed, and if not, why not (Z). The result 
seems to be that the causes entailing civil disability are 
reduced to those originally stated by Manu (m ) . “ Eunuchs 

and outcasts, persons born blind or deaf, the dumb, and 
such as have lost the hse of a limb, are excluded from 
heritage.” To this enumeration Yajnavaltya adds, “And a 


( h ) 8 Dig. 800. See generally, Mitaksharn, ii. *L0 ; V. May., iv. IX ; Daya 
Bhaga, v ; D. *K, S. iii. j V. Darp., 905. There is nothing in these rnleB to 
prevent ja^peraon who is disqualified as an heir from taking by gift. Qanga v. 

(O'a Dig*, 818, 814 ; Manu, si, § 48—68. 

(k) V. Darp., 999 et see., 1005 ; 1 Stra. H. L. 155; Sheo Nath v. Ut> Daya* 
myee, 2 8. D. 108 (187) ; Manu, si. § 47, 54, 183—188, 240, 248, &c., froifi which 
it appears that every sin however great was expiable. 

(l) Aco. V. Darp., 1007, where it is said that in cases where the disability ie 

removable by penance, persons are Been to take the inheritance even without 
Performing the penance. 1 Stra. H. L. 159. But see Bhola Nath r. Mt. 
Babitra, 6 S. D, 62 (71) ; Bhoobumasuree ?. Gouree Doss, 11 Suth. 585, w^ere' 
a claim to inheritance waa dismissed on the ground of disabilities which appear 
to have 'been expiafelt, hut were not in fact expiated. ’ v 'v, ' 

(m) Manu, ix:§ 201. ^ ’ 
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Loss of caste 
now relieved. 


JWt defects 
j, must be con- 
genital.) 


person afflicted with an incurable disease” {n), which again 
seems now to be limited to the worst form of leprosy. 

§509. Outcasts are now ‘relieved by Act XXI of 1850 
(Freedom of Religion) " So much df any law or usage now 
in force within the territories subject to the government of 
the E. I. Co. as inflicts on any person forfeiture of rights or 
property, or may bo held in any way to impair or affect any 
right of inheritance, by reason of his or her renouncing, or 
having been excluded from the communion of any religion, 
or being deprived of caste, shall cease to be enforced as law.” 
The effect of this section is that degradation or exclusion 
of caste, from whatever cause it may arise, is absolutely 
immaterial in all cases where, except for the Act, it would 
have debarred a person from enforcing or exercising a right 
( o ). But where there are circumstances which, independent 
of all considerations of caste, create a disability under Hindu 
law, the fact t*hat degradation from caste follows upon the 
disability, leaves it just where it was before. The disability 
is not removed, because the degradation is inoperative. 
For instance, the incontinence of a Hindu widow is a bar to 
her claiming the estate of her husband (p). If her inconti- 
nence is of a very aggravated character — as, for instance, 
the uiiion of a Brahmani with a Sudra man, it would involve 
loss of caste. But that circumstance would not be an ele- 
ment in deciding whether her rights of inheritance were 
lost. It would not enhance the effect of her unchastity. 
Nor would the fact that the loss ot caste was cured by Act 
XXI of 1850 remove the effect of the antecedent inconti- 
nence (j). 

§510. Where it, is sought to exclude an heir on the 
ground that he is blind, deaf or dumb, it is, necessary to 


(a) Mitakshara, ii. 10, 1 1. 

(o) Bhujjun v. Gya, 2 N. W. V. 446 j Honamma y. TimmetTmdb hat, 1 Bom. 
669. Where a Hindu who had become a Mahummedan in 1839 sued for hie 
inheritance subsequent to 1860, the Madras Sudder Court rejected his claim, 
holding that the Act XXI of 1860 was not retrospective {Ncmgcmtmih v. 
Mepeebaeapah, Mad. Bee. of 1868, (260.) .It is not likely that any case will now 
iSSe in which the soundness of this decision can be tested. 

" (j») Ante, § 470. j> 

(q) Matanaini v. JMali, 6 B/L. R. 466 ; Kew\ Kcditmy ▼. Mmeeram, 13 
B. h %1, 25, 76 i S. & 19 Suth. m f *ffd* on appeal, ? I. A. pp U&, 156 ; 
S. 04 fibL 7#6. „ ■ 1 
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show that these* defects are incurable and congenital (r). 

As to mental infirmity, it has been held in Madras, that the Mental infirmity 
degree of incapacity which amounts to idiocy is not utter 
mental darkness. It is Sufficient if the person # is, and has 
been from his birth, of such an unsound and imbecile mind 
as to be unable to manage his own affairs (a). 

There is a difference of opinion as to whether insanity Whether it must 
also need be congenital. The texts and cases are all col- 1)0 congenita1 ' 
lected and discussed in a judgment of the High Court of 
Bombay. The question for decision was only as to blind- 
ness, but the Court expressed a strong opinion that mad- 
ness as well as blindness must be shown to have existed 
from birth (t). It may, however, be doubted whether the 
texts which go to this extent do not refer to the case 
of idiocy, which is always congenital, while madness, as 
distinguished from idiocy, is rather a disease than an 
incapacity of the mind (n). Cases of disability fjom lunacy 
have come at least twice before the Privy Council. In 
one’(r) it was admitted that the lunacy was not congenital, 
and it was assumed that the only question was whether the 
insanity had existed at the time the succession opened. In 
the second ( w ) no question was raised as to the date of the 
lunacy. From the fact that the lunatic was a married man 
and a father, it is most probable that he had not been born 
so. On the other hand, in two Bengal cases it was expressly 
held that insanity at the time the inheritance falls in is 

sufficient to exclude: aifti in the later of the two it was 

• 7 


(r) Mohesh Chimder v. Chunder Mohun , 14 B. L. R. 273 ; S. 0. 23 Suth. 78 ; 
Murarji v. Parmtibai , 1 Bom. 177 (blindness) j Parothmani v. Dinanath , 1 B. 

L, E. JO 117 ; Balgovindv. Pertab , S. D. of i860, i. 661 (deaf and dumb) $ 
Vallabhram v. Bat Hariganga , 4 Bom. H. 0. (A. 0. J.) 135 (dumb) ; XJmabai v, 
Bhavu f l Bom. 557. 

Is) Tirwmamagal v. fiamasvami, 1 Mad. H. C. 214. 

(t) Murarji v. Parmtibai , 1 Bom. 17 7, 182. See too Ananta v. Mamabai * 1 

Bom. 554. r 

(u) See Narada, 3 Dig. 303. Other translations of the same text omit any 
reference to birth. W. & B. 656 ; Madhaviya, § 40. Sir Thos. Strange {X Sira. 
H. L,. 153) says that aU the disabilities most be coeval with birth, though 
Jagahn&tha seems to the case of the madman an exception. The latter , 
certainly says so in one passage (3 Dig. 314), though he! interprets the text* of 

. Jjaradaand Devil* a* limited to congenital madness, (t&. 804). So too fatnih, 
W. A B : . 274? Saras vati Vilftsa, § 148. 1 * s • . J v : - 

, <*) AofttiM v. Qmjm, 13 M- L A. 519 ; S. 0. 6 B* la R. 569. * A .>. 

{«) Kooer Qoafab Boo Kurun, 14 M. I. A, 176 j S. 0. 16 Bi Lu R* ($/(?;}!. 
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further held tbafc tte insanity itself need hot be incurable. 
If it was sufficient to prevent the claimant from offering 
the proper funeral oblations he was an unfit person to suc- 
ceed (a?). TTlie same principle was Applied where a person* 
who had become insane since his birth, brought a suit which 
assumed a right to claim a partition. It was held that his 
insanity would have been a bar to a claim as heir, and 
therefore would equally preclude a suit as coparcener for a 
share (y). * 

jrtptoay. §511. 'Leprosy of course need not be congenital. Its 

occurrence is looked upon as the punishment of sin, either 
in a present or a past existence ( z ), and produces an incapa- 
city for inheritance from the moment it is exhibited until it 
is removed by expiation (a). Some cases of leprosy are of 
a mild and curable form, while others are of a virulent and 
aggravated type, and incurable. It is only the latter form 
of the malady which causes inability to inherit (b). Other 
agonizing and incurable diseases are also spoken of 33 caus- 
ing the same effect, as an example of which atrophy is 
given (c). It is probable, however, that the Courts would 
be slow to disinherit a man, merely because he was suffering 
from cahcer or. consumption, and in any case the strictest 
proof* would be required that the disease was in fact in- 
curable^). 

lameness. § 512. Lameness is specifically alleged by Yajnavalkya 

as a ground of disability, and the word is explained by the 
Mitakshara as meaning “ deprived f>£ the use of his t feet (e). j9 
of* limb. The corresponding word in Manu, nirindriya (/), is 


W &<fe,Bhukan v.Biihan, 9 B.L. E. 204, n. ; S. C. 14 Suth. 829 ; Vwwrka* 
nath v. M&bendrtm ath, 9 B. L. R. 198 ; S. 0. sub nomine, Dwarkanath v. 
J^bm4o& t 1$ Suth. m> 

(y) Ram Babye v t Latin Laljee, 8 Cal. 149. 
fe> 8 Dig?. *13, 814. 

(a) Sevaehetumbara v. Parasucti, Mad. Deo. of 1857, 21* : Lnhhi v. Bhairab. 5 
S. D> 818 (889). See futwah in Lakshmi v. Tutsi, 6 S. D* 285 (884). 

'Of ^. <899^ 81 L$_ 1 Stta. H. D. 156 ; Muttuvelayudu Pillay v. Parasakti, 


in* X $tra.E. h:mt Muttwefayufai r 

Mad. Bw. of I860, 289; followed J’anardban v. Gaped &andnrang, 5 Bom. 
A. 0* 145 $ Amnta v. Jtcmabai, 1 Bom. 564. * 

> {oJABfoOOMlS. -t ,*p ■ \ 

(4) See Jssur Chundar y* Hama Daises, 2 Both. 125. TI« R & S. explains 

: 1 . . j , * 1 ( ** 
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translated by Sir W. J ones and by Prosunno Comar Tagore, 

“ sucb as have lost the use of a limb.” Aud the common* 
tary of Vachespati Misra upoti the text is, “ Those who 
have lost the use of a Umh signifies those who, have been 
deprived of a hand, a log, or any other member of the body. 

Such persons are not competent to perform ceremonies 
relating to the Vedas and Smriti. They are consequently 
not entitled to inherit paternal property ( g ).” Colebrooke 
translates the same word when cited m the Mitaksliara, 

“ those who have lost a sense (or a Unib)” and the explana- 
tion of Vijnanesvara is, u any person who is deprived of an 
organ by disease, or any other cause, is said to have lost 
that sense or limb” (A). It would appear from this that Lameness or 
lameness atising from llluessor accident would opeiate as a 1088 0 alunb 
bar to iuhei itauce. I know ot no instance in which any such 
objection has succeeded. In a case repotted by West and 
Buhler the disqualified person is said to haye been born 
lame, aud Jagannatha seems to think that lameness arising 
subsequently would be no disability (i). In an early case 
m Bombay a person was asserted to be disqualified as a 
Pungoo or helpless cupple. It appeared that he could walk 
a little, and was a mauied man add a father. The’Sh&stii 
to whom the point was referred said, “that accoidigg to 
the Shatters a Pungoo or helpless cripple was excluded from 
inhen tauce; that the term Pungoo was not very clearly 
defined, but m his opinion a person depnved of the use 
of his hands or feet was $ Pungoo ; and that * Nirindriya ,* 
or such atf were depnved of a sense, were excluded from 
inheritance. That persons only deformed iti a hand did not 
come under the term ' Nirindriya / though persons afflicted 
with an obstinate or iucmable disease •did.” He was of 
opinion than the claimant was not disqualified from inherit- 
ance. Upon this futwah the Appellate Court decided 
iu favour of the claimant. The J3 udder Court reversed the 
decision, but not upon a point affecting the question now in 
discussion (k). It would seem, therefore, that the loss of a 

(d) Vivada Ohintamani, 249. 243* 

Mitak»hftra, ii 10, $ 8, 4 1 uoe per emtan i, Miumru v. PamMat, 1 Bom. 

(*) W A B. 873 i 8 Big. 804 (i) D«dj»» v. WtttuT, Bom. Sat. Beg 151. 
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sense or organ must be absolute or complete. Not, perhaps, 

: necessarily the absolute want of the limb, but, at all events, 
a complete incapacity to m&e any use of it. 

§ 513, A$ to vice, several futwahs from Bombay are to be 
found, which would practically place the son at the mercy 
of his father, if he chose to disinherit him for vicious habits, 
hostility or disobedience (Z). In a Surat case, a will by 
which a father disinherited his son for vicious and dissolute 
habits was affirmed (*»), But it would rather seem as if the 
testator’s property had been self-acquired. Further, the son 
had executed an agreement, acknowledging that his debts 
had been paid off, and admitting his father’s right to dis- 
inherit him, in case of renewed misconduct. In a recent 
case from the North-West Provinces the Court refused to 
act upou the texts which debarred a son from his share on 
account of his being addicted to vice, and a professed 
enemy of his father. They said that " the evidence given 
of the plaintiff’s gambling and licentious propensities was 
of a vague aud general character, and not such as would 
allow them to cotftlnde that be had disqualified himself 
by addiction to vice for the performance of obsequies 
and such like acts of religion.” Also, that although the 
evidence showed that he had quarrelled with and even 
struck his father, it did not disclose anything like habitual 
maltreatment, or active and malignant hostility, which 
would authorise them to pronounce him a professed enemy 
of his father. They further observed that the texts in 
question were not only inapplicable to the facts, but are 
understood to have become obsolete in practice (»)* In the 
same case they refused to act upon the supposed rile which 
disqualifies a coparcener from obtaining* his ovm share, 
where he has attempted to defraud his coparceners of any 
portion of their rights; In a similar (though certainly a 
stronger case) the rule had been strictly applied by the 
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Sudder Couit of Madias (o). I imagine that all Sttch dis* 
abilities as the above would come under the head of minor 
grounds of forfeiture, removable by penance (p). # In one 
Bengal case an adopted son, who sued for his inheritance, was 
met by a plea that he had publicly aud falsely accused his 
adoptive mother of profligacy. The pandit, when consulted, 
replied that such an offence could only be expiated by a pro- 
cess of atonement, which would last twelve yeais, or m lieu 
thereof, by the gift of 180 milch cows and their calves, or 
their valne, not to the calumniated parent, but to the Brah- 
mans, The Com t accordingly dismissed the suit, holding 
that the claimant could not inherit until he had pei formed 
the prescribed penance (j). I gieatly doubt, however, 
whether this precedent would be followed in the present day. 

All grounds of disqualification which would exclude males 
apply equally as against female heirs (r). 

§ 514. Except m the case of degradation v *the disability 
is purely personal, and does not extend to the legitimate 
issue of the disqualified person ($) But their adopted sons 
will be m no better position as legards ancestral property 
than themselves, and only entitled to maintenance out of it 
(t). There seems, however, to be no reason why the adopt- 
ed son of a disqualified person should not succeed to all 
propet ty which had already vested m his father, .or which 
was acquired by him (u). Similaily, the widow of a dis- 
qualified heir cannot claim, as widow, to succeed to any 
property which her husband could not have inherited (c). 
But she «would be his heir. And if his son succeeded and 
then died, she would inherit as mother to such son ( w ). 

Property which has once vested an a person, either by 
inheritance or partition, is not devested by a subsequently 
arising disability («). 

§ 515. The effect of a disability on the part of a person 
who would otherwise have been heir, is at once to let m the 


(o> Ohoondoor v Narasimmah, Had Deo of 1858, 118 ; ante , § 409. 

6) If 6 8 D 62 (71) (r) Mitakrtam, U 10, $ 8, 

(®> Mltateha ra, ft 10, 1 9, 10, Daya BWga, v § lT«rl0 

W *1 ^ ® Balgov%nd v La* BaJutdoor, 8 D of 1854* M4; 
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next heir. For instance, if a man left an insane son and a 
daughter, the latter would take at once (y). So if he left 
an insane daughter, and sons by her, the latter would take 
at once («) that is to say, the effect of the lunacy is, for pur- 
poses of succession, exactly the same as if the lunatic was 
then dead. If the incapacitated person has issue then 
living, or in ventre sa mere , who would, if the father were 
actually dead, be the next heir, such issue will be entitled 
, to Succeed. But he must succeed by his own merits. He 
will not be allowed to step into his father's place. For 
instance, if a man dies, leaving a brother, and, an insane 
brother and his son, the brother will take the whole estate ; 
because the nephew cannot inherit while a brother is in 
existence. So if a man dies leaving a sister's sou, who is 
insane, and the sister's son himself has a son, the latter can- 
not inherit ; because the sister's grandson is not an heir (a). 
And if the e^t&e has in consequence of the incapacity vested 
in a male, the latter becomes full and absolute owner. If 
the incapacitated heir has a son, subsequently conceived, 
that son will not inherit, even though he would have been 
• next heir or a, sharer if born, or conceived, when the suc- 
cession fell iu (§ 516). 

§ 51<>. Where the defect which produces exclusion is 
subsequently removed, the right to inheritance revives, in 
the same manner as, or upon the analogy of a son born after 
partition (&}. The effect of this rule in cases of partition 
has been already discussed (§ 408). * But the revival of this 
right will not necessarily place the previously disqualified 
heir in the same position as if the incapacity, had never 
existed. The Hindu law never allows the inheritance to be 
in abeyance, and if he* is not capable of succeeding at the 
time the descent takes place, the subsequent removal of his 
incapacity will not enablejbim to dispossess a person whose 
title ^as better than bis while the defect existed# though 
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inferior to his own after the defect was removed* For 
instance, suppose a man has a son who is born blind. If 
we can imagine the blindness removed before his father's 
death, he would of course inherit. If it was not removed, 
and his father died leaving a widow, she would inherit. If 
the blindness was cured during her life, she would continue 
to told the property, but at her death, the son would like* 
wise inherit, because lye would be the nearest to her deceased 
husband. But if, on the father’s death, his brother had 
inherited, and during his life the blind son was cured, and 
then the brother died leaving a widow, she would inherit, 
and not the formerly blind son. Because succession would 
be traced to the last full owner who was the brother, and 
his heir would be the widow, and not a person who stood to 
him only in the relation of nephew (c). If, however, the 
brother died, leaving no nearer heir than a nephew, then of 
course the person who was previously incapacitated as son 
would now succeed as nephew. These principles were laid 
down by a Full Bench of the High Court of Bengal under 
the following circumstances. At the death of A. his son, 
being blind, was incapable of succeeding, and the estate 

widows A. dies 1882. B. 

died 1849. I I 

blind son. C. # 

son born 1858. 

passed to the widows of A., of whom the last died in 1849. 
At her death the estate passed to 0., the nephew of A. In 
1858 a son was born to the blind man, and he olaimed the 
estate from C. If he had been alive either at the death of 
A., or . of the last widow, he would have been the heir, bat 
it was held that once the estate reached C., he'took it with 
all the rights of a fall owner, and could nob be deprived of 
it by any subsequent birth {d). It was not necessary to 
decide whatwould have been the result if the blind man. 
himself had recovered his sight after the property has vested 
in C. .'It might be suggested that he would have devested 

10 M. I. A. 279; S. 0. 8 Syth. fe.y'&L 
B. (V. B.) 108 { P&$uhman£ y» 
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the estate of the nephew, on the analogy of a son born or 
adopted after the death of the last owner (e). Bat it is diffi- 
cult to see why these analogies should be applied in his 
favour, and not in favour of his own son, who was bora 
without any imperfection. The former case is really not 
analogous at all, as the unborn infant is in contemplation of 
law actually oxistent from conception, and is only incapable 
of taking at once, because it may die before leaving the 
womb As to tlio adopted son, it seems almost sufficient 
to say, that there can be no reason for applying analogies, 
drawn from the case of a very highly-favoured heir, to a 
disqualified heir, who is let in afterwards by special indulg- 
ence. 

§ 51 7. One who has entered into an order of devotion is 
alto excluded fiom inheritance, since he has of his own accord 
abandoned all earthly interests (/). The persons who aie 
excluded pn # ^his ground come under three heads, viz , the 
Vanajsrasatha , or hermit; the Sanyasio r Yati, or ascetic; 
and the Bi ahmachari, or perpetual religious student, In 
order to bring a person under these heads, it is necessary to 
show an absolute abandonment by them of all secular pro- 
perty, &nd a complete and final withdrawal from earthly 
affairs. - The mere fact that a person calls himself a Byragi , 
or leli^ioua mendicant, or indeed that he is such, does not 
of itself disentitle him to succeed to property ((?). 

I have not been able to find any evidence of the grounds 
which are held to exclude from inheritance by usage in the 
Punjab, or among the non-Aiyan races of India. * It will be 
seen that the Madras S udder Court has in several cases 
applied the Sanskrit rules to Tamil litigants. I should 
imagine thatf rules founded so completely upon Brahmanical 
principles, would require to be applied with great caution to 
tiibes who had not thoroughly accepted those principles* 
The more so as those principles have no foundation in 
natural equity or justice. 


(e) Sm per W%lle8 t J.,ia Tagote ease, 9 B. L. R. 897} S. 0. 18 Suth. 889; 
$.0 11 Sap, Vol 47. ' 

(/> Yajaavafirya.mJ 187; Vawifcta, xvii. § 97; MUsMum, Si 19, $ 8; 
Day* Bhftga, v. f 11s V. May,, iv* 11. 5 5 
f?)*Seo unto, f 80S; Teektdk Qkmmr v. Bhatm Churn* l Suttu 909* 



CHAPTER XX. 

woman’s estate. 

In Property inherited from Males. 

§ 518, The term Stridhanum (literally woman’s ostate) is 
used in two different acceptations by Hindu lawyers. In 
one sense it denotes that special sort of woman’s estate ovor 
which she has absolute control, oven during the life of her 
husband (a). In another sense it includes aljfsqrts of pro- 
perty of which a woman has become tho owner, whatever 
may be the extent of her rights over it (6). 

Now, it will be found that property held by a woman is at 
once divisible into two classes, which have completely differ- 
ent incidents, property which has devolved upon her 
by inheritance from a male owner, and property Which she 
has obtained iu any other way. In speaking of stridhanum 
hereafter I shall wholly exclude from it the former class of 
property. It is evident that it would only create confusion 
to apply # the same word to estates which are obtained in 
different ways, and which are held by different tenure. 

§ 519. The typical form of estate inherited by a woman 
from a male is the widow’s estate. Bu^ it may now bo con- 
sidered that the same limitations apply to all estates derived 
by a female by descent from a male, in whatever capacity 
she may have inherited them. The only exception is as to 
the estate of a sister, and possibly of a daughter, in Bombay. 
The rule upon this point is still open to discussion. 

It was at one time common to speak of a widow > s estate 
as being one for life. But this is wholly incorrect. It would 
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KofcaUfe estate bo just as untrue to speak of the estate of a father under the 
JJitakshara law as being one for life. Hindu law knowe 
nothing of estates for life, or in tailj or in fee. It measures 
estates not by duration but by use. The restrictions upon 
the use of an estate inherited by a woman are similar in kiud 
to those which limit the powers of a male holder, but dif- 
ferent in degree. The distinctive feature of the estate is, 
Beverts to be s that at her death it reverts to the hpirs of the last male 
bolder male owner. She never becomes a fresh stock of descent (c). 

§ 520. It is evident that those two qualities of her estate 
aie connected together. It would be ot little use to mark 
out a line of descent which should keep the estate iu tho 
family from which it came, unless the woman was restrained 
from absolutely disposing of it. On the other hand, the lino 
of descent which is marked out, shows that tho estate was 
given to the woman for a special purpose, which would be 
satisfied w*thbut giving any interest in it to her own imme- 
diate heirs Hut it is by no meaus clear, whether the estate 
reverted to tho man’s heirs, because the woman was only 
allowed a special use of it ; or whether she was only allowed 
the special use in order to preserve it for thoso heirs ; or 
whether both incidents arose from the purpose for which 
such Estates were oiiginally allowed to exist. 

Scanty anlho- It is singular how little is to be found on the subject in 
the Hindu writings. We are told in very early texts that a 
widow is restrained in dealing with the estate she may inheiit 
from her husband, but we are nowhere told that the same 
restrictions apply 4 to other female heirs. Again, the course 
of inheritance laid down in tho earlier texts seems to assume 
that the estate revests after a widow or a daughter to tho 
heirs of the last male ; but until we come to Jimuta Vahana 
we are nowhere told that it is the rule ( d) f The litoral 

wording of the Mitakshara seems to state that it is not tbe 
rule (e). 

§ 521. As regards the fiist point, viz tho limited powers 

(c) Collector of MasuHpatam v. Cavala Venc at a. 8 M. X. A 529. 550 1 S. C 
2 69 * Izohfawy v Man$eram, IS B. B. 5, 58, 76 ; S. C. 
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of disposal possessed by a female— -we must recollect that Limited pewett 
according to Hindu law restriction was the rule, absolute 
power the exception. Even the male head of a family was 
hemmed in by limitations. These were giad^ally reduced 
in their application, when separate and self-acquired pro- 
perty was introduced, and at last disappeared entirely in 
the Bengal system. It would have seemed absuid to a 
Hindu lawyer that any one should imagine that a female, 
herself a most subordinate member of the family, could 
possess higher rights over its property than its head. The 
earlier writers contented themselves with general state- 
ments that a woman was never fit for independence, but 
must at every stage of her life be uuder the tutelage of 
some male protector, the widow being under the conti ol of 
her husband’s family (/). As regards the widow, too, the 
state of asceticism in which she was expected to live was 
of itself a restriction upon her right to speu f d the pro- 
perty {<j ) . Most of the texts which definitely speak of the 
restrictions upon a woman’s power of dealing with property 
relate to a widow. Katyayana says, " Let tho childless 
widow, preserving unsullied the bed of her lord, and abid- 
ing with her venerable protector, enjoy § with moderation 
the property until her death. After her, let the heirs take 
it. But she has not property therein to the extent of 
gift, mortgage, or sale (/«).” The Mahabharata says, “ For 
women the heritage of their husbands is pronounced appli- 
cable to use. Let not wpmen on any account make waste 
of their husband’s wealth (i).*’ Narada, however, lays down 
the same proposition with greater geueidlifcy: u Women’s 
business transactions are null and void, except m case of 
distress, especially the gift, pawning, *or sale of a house 
or field* Women are not entitled to make a gift or sale ; 
a woman can only take a life-interest whilst she is living 
together with the rest of the family. Such transactions of 


. (/) Ham, viil § 416 } ix § 2, 8, 104, — 
§ 20— 80 $ Srariti Ohandrika, xi 1, § 85—89 


,, Baudhayana, ii 2, § 27 ; Narada, xii. 
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woman's estate 

women are valid where the husband has given his consent, 
or, in default of the husband, the sou, or in default of hus- 
band and son, the king (k), v If, as I have already sug- 
gested ( l ), th$ widow’s inheritance originally commenced as 
a compendious mode of enabling her to maintain herself, it 
would naturally follow, both that her right of using the 
property would be limited, and that after her death, it 
would revert to the heirs of her husband’s family. Proba- 
bly the same origin may be ascribed to the limitations on 
the estate of a mother and other female ancestor. 

§ 522. The same reasoning, however, would not apply to 
the case of a daughter. She takes the inheritance not by 
way of maintenance — the obligation to maintain her ending 
at marriage, — but as beneficial owner. In her case, possi- 
bly, the limitation arose originally from the natural dislike 
to any succession which would carry the property of the 
family permanently into a different line *{?»). This princi- 
ple would t)6 strengthened when inheritance came to be 
looked on &b a reward for religious benefits. Under that 
system, each heir takes the estate prima facie as a means of 
performing the religious obsequies of the last male. When 
the heir .is himself a male* his own obsequies require to be 
attended to, therefore at his death, the property passes to 
those who are bound to make offerings to him, that is, to his 
own heirs. But where the property is taken by a female, 
her obsequies are provided for quite independently, viz., in 
her husband’s family, if she is married. The duty which 
has to be performed to the deceased male still remains, and 
it can only be discharged by returning the estate to a 
member of his family, who, as being his heir, is bound to 
discharge his funeral rites. Now if the female holder is 
bound to return the property into his family, an obligation 
would naturally arise to return it intact. She would be 
considered as holding the property for a special purpose, 
and bound to pass it on to the next heir, with its capacity 
for performing that purpose undiminished. 


fe) Naradfl, iii. g 27— SO. * 

l) AnteJw. 0 
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§ 523. Whatever may be the origin of the rule, there can Restriction 
be no doubt now that the rule exists universally (except ffmale heiw? f 
iu Bombay) that where any female takes as heir to a male, 
she takes a restricted estate, and on her death the property 
passes not to her heirs, but to the person who would be the 
next heir of the last full owner. In Bengal the point was 
always beyond dispute, as it was expressly so laid down by 
Jimuta Vahana (a). It was at one time supposed that a 
different rule prevailed in Southern India (o). This idea 
was based on a text of the Mitakshara which Appears to ; 

class such property as stridhanum , which passes to the heirs :> 

of the woman. In Madras it will be seen that no weight is , ; 

any longer attributed to that text. But as it appears to be * 

at the root of a conflicting series of decisions in Bombay, 
and as the matter is also one of much historical interest, it 
will be necessary to examine the passage somewhat minutely. ‘ , 

§ 524. The whole discussion turns upon^the question. Supposed excep. 
whether the devolution of a woman's property, stated by the M^takahw®. ,1 
Mitakshara at ii. 11, § 8, 9, applies to all the sorts of . 

property which he had already described at § 2, 3, of the 
same section, or only to some of those sorts of property. 

Section 11 is a commentary on the three texts of Yajna - 
v alky a (ii. § 143 — 145) which relate to* stridhanum, illus- 
trated in the author's usual manner by citations from 
other writers. He commences (§1) by quoting the first 
of the three texts in a manner which is translated by 
Mr. Colebrooke as follows : — “ What was given to a woman 
by the father, the mcffcber, the husband or a brother, 
or received by her at the nuptial fire, og presented to her 
on her husband's marriage to another wife, .as also any 
other (separate acquisition), is denominated woman's pro- 
perty." Now the word in the original text, which is 
here rendered any other , is adi annexed to the prececj- 


(«) Daya Bfc&ga, xi. 1, § 57 — 59; xi. 2, § 30, 31; 3 Dig. 404, 407 ; Hurry- 

Man. §854; gwuh T. 

p* WS'j'" W? 4 K 6^467,’ *&. ii $ wjtf oherr* the Ooart. hold 
tlifit even a widow becomes absolute owner of property mhented by her from 
her husband, with full powers of disposition, Eyssette, pp. 178» 314, #24, 34 0, 
#74, 413 j contr^ p k 310. • 
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ing term, which really means “ and the like/* and is so 
translated elsewhere (p). Primd facie, therefore, they 
only refer to property of the same nature as the fore- 
going, that is, to special gifts made to a woman by her 
own family, and to particular gifts made to her as a bride, 
or a superseded wife. In the next section Vijnanesvara 
repeats and expands this text, adding, “aud also property 
which she may hare acquired by inheritance, purchase, 
partition, seizure or finding, or denominated by Manu and 
the rest ‘ Woman’s property.’ ” Now Manu certainly says 
nothing of the sort. His enumeration (ix. § 194) is con- 
tained in the fourth clause of the same section of the 
Mitakshara. It is scr strictly limited to personal gifts, that 
Viimnesvara and others think it necessary to add, that the 
six classes of gifts there Stated are not exclusive of any 
other sorts of property. ' But the general statement which 
closes § 2 will be found in Gautama, cited in the Mitak- 
shara i 1 ^ 8?. “An owner is by inheritance, purchase, 
partition, seizure or finding (?).” But this is a definition 
of ownership in general, not of woman’s property, specially 
so called. The passage of the Mitakshara, therefore, merely 
comes to .this, that a woman may acquire property, not only 
by the special mtfdes, which give it peculiar incidents of 
alienatilvty and succession, as stridhanum, strictly so called, 
but by any other mode by which a male can acquire it. 
Then at § 3 he makes this quite clear by saying, “ The 
' 1,^1 term woman’s property couforms in its import with its 

etymology, and is not technical, fcfr, if the literal sense be 
admissible, a technical acceptation is improper.” That is to 
ay be gives the reader express notice that, whenhe nses 
be word stridhanum', he means, not “ woman’s property” 
ipecially and technically so called, but the property of a 
voman, vested in her by any legal moons (r). Thou at §8 
10 says, “A woman’s p roperty has been thus described. 

. ' . As terii. g. 148, by Montrion and Boer, and Stewder i 
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The author (that is, Yajnavalkya ) next propounds the dis- 
tribution of it. * Her kinsmen take it, if she die without 
issue/ ” The question is, to wlfat sort of property does this Text of the 
rule apply f Does it apply to stridhanum in its ^technical, or 
in its general, meaning ? In other words, does it apply to it 
as defined by Yajnavalkya , or as defined by Vijnanesvara ? 

I think it evidently applies to it in its former, or restricted 
sense. The rule is a citation of the second of the three 
texts of Yajnavalkyd . It follows in the original text of 
Yajnavalkya after the definition given by him, and it can 
only apply to the sorts of property specified by Yajnavalkya . 

It is evidently not an exhaustive statement of the mode in 
which all property, however acquired by a woman, will 
devolve, for at clauses 14, 20 and 30, three other modes of 
descent are mentioned. These modes are different from 
that specified by Yajnavalkya , and apply to property which 
is not included in his definition. No part of this section of 
the Mitakshara applies in terms to property which a woman 
has inherited from a male. But the reason for that obvi- 
ously is, that the devolution of such property had been 
exhaustively treated in the former sections of the same 
chapter. In those sections he explained how a man’s pro- 
perty would go to his widow, his daughter, his daughter's 
son, and, in default of them, to parents and others. But 
if the section now under consideration applies to. property 
inherited by a woman from a male, the result would be that 
if a daughter took property it would go to her daughter, or 
her. daughter's son, or *her son’s son, or to her husband. 

But this is a line of descent directly opposed to everything 
in the parts of the Mitakshara which.expressly treat of the 
descent of such property. In short, tl\ewiew I would submit 
is this. Vij nanesvara includes under the term stridhanum 
property which a woman has acquired in any way whatever. 

The descent of that which she has derived from a male— that 
is from a husband, father, or son— is treated of in the earlier 
sections of chap. ii. $ that which she obtained otherwise, is , 
treated of in § 11 («), Its other quality, viz., alienability, 
he appears nowhere to discuss. 

(«) See pw J., Katfama Nachiar v. Dorasinga Teww, 6 M^L H. C. 
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§ 525. If the passage in the Mifcakshara is to be taken as 
meaning, that all property which a woman takes by inherit- 
ance gees to her special heirs, and not to those of the last 
male, the sape rule should apply tto every case in which a 
woman inherits in that way ; to a widow or a mother, as 
much as to a sister or a daughter. Such a devolution in the 
case of property inherited by a widow is directly opposed 
to the whole theory of the Mitakshara, and to the usage of 
every part of India. This very text of the Mitakshara has 
been, on two occasions at least, pressed upon the Judicial 
Committee as an argument for holding, that a widow has 
greater power over property inherited from her husband in 
provinces governed by that law, than elsewhere. But the 
argument has always failed, and it is thoroughly settled that 
a widow takes only a restricted estate, and that at her death 
it passes to her husband’s heirs (t). And this is admitted 
in its fullest sense by the High Court of 'Bombay (w). It is 
also admitted by the Courts of all the Presidencies that the 
mother and grandmother, when inheriting from a son. or 
grandson, take an estate similar in all respects to that of a 
widow (v). If so, the presumption is very strong that the 
passage should be interpreted in the case of other female 
heirs, «so as to admit of a similar application. It is also to be 
observed*, and the fact is relied on by the Privy Council, 
that, with the exception of the disputed passage in the 


at p. 340. This explanation would deprive the passage of the significance attri- 
buted to it by Sir H. S. Maine. Early Institntaons, 821. 

(f) Thdkoor v. Rai Baluh Ram , il M. I. A. TO. 178 $ S. 0. 10 Suth (P. 0.) 3 ; 
Bhugwandeen v. Myna Baee.ib. 487, 609 j S. C. 9 Suth. (P, 0.) 28 j Collector 
of Masulipatam v. Cattily Vencaia, 8 M. 1. A. 529 $ 8. C. 2 Suth. (P. 0.) 59 ; 
Vivada Chmtamani, 261 ; Keerut v. Koolahul, 2 M. 1. A. 831 j S. O. 5 Suth. 
(P. 0.) 181. 

(u) Per curiam, Pranjemxmdas v. Dewcooverbaee, l Bom. H. 0. 180 ; Jami- 
yatram v. Bai Jamna , 2 Bom. H. C. 10 ; Lakshmibai v. Ganpat Moroba, 
4 Bom. (0» 0. J.) 168 $ Mhaakar v. Mahadev , 6 Bom. Q. 0. <0. 0. J.) 1, 

(v) 1 W. MacN. 25 ; 2 W. MacN. 125, 209 ; 3 Dig. 505. See as to Bengal, 
Bijya v. Unpooma, 1 S. D. 162 (215) ; Nvfur v. Mam Koomar, 4 S. D. 310 (89 8) ; 
Bhyrobee V. Nubkissen, 6 8. D. 53 (61) j Bemlutta v. Qoluckchnnder, 7 8. D. 
106 (127) j Rughober v. ML Tulashee , S. D. of 1647, 87. As to Mithila, 
Vivada Cbinfcamam, 263 ; Punchanund v; Lalshan, 3 Suth. 140. As to Madras, 
Bachiranu v. Venkatappadu, 2 Mad. E. C. 402 $ Kutti v. Radafcristna, 8 Mad. 
E, O'- 85 ; Vellankiv. tfmteto, 4 1. A. 1,6; S. C. 1 Mad. 174; S. 0* 26 Sath. 21. 

■ r As to Bombay, Vinayek j, tmumemee, 1 Bom. H. 0. WsXareappa v. 
Bakharam, 6 Bom, H. 0. £A. 0. J*) 215. As to the N. W. P., Phukwr v. 
Ranfiti 1 All 661$ Sakftram t. Sitdbai, 8 Bom., 85$ $ Dhondu v. Gmgdbat, 
ib. 869 $ .per euriam, *Bharmangavda v, Rtodrapgmda, 4 Bom. 187 $ Twjaram 
v* MathyradM) 5 Bom. 670. 
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Mitukshara, and of paragraphs where it is cited {w), there 
is not a single text of a Hindu sage or writer of original 
authority, in which property acquired by inheritance is 
classed as atridhanum . »A11 the other writers restrict the 
term to special gifts* Katyayana even excludes the earn- 
ings of a woman, or what she has received from any but 
the kindred of her husband or parents ( x ). The obvious 
explanation of this is, that Vijnanesvara was using the 
term in one sense, awl they were using it in another. 

§ 526. The only other female who can inherit to a male, 
except in Bombay, is a daughter. That property which 
she takes as daughter does not pass from her as stri - 
dhanum , is evident, from the circumstance that where there 
are several daughters, each of whom hg,s sons, no son takes 
till all the daughters are dead, and then all take per capita 
(§ 478), that is, they take as direct heirs to the male ances- 
tor, and not as representing their mothers. It has been 
repeatedly decided by the Bengal Courts, not* only in cases 
under the Daya Bbaga, but also under Mithila and Mitak- 
shara law, that the estate of a daughter exactly corresponds 
to that of a widow, both in respect to the restricted power 
of alienation, and to its succession after her death to her 
father’s heirs, and not her own ( y ). Thfe same point has 
been twice decided in a similar manner by the HigkTJourt 
of Madras, after a full examination of the passage in the 


(w) Viramit-. 221, § 2. The author, however, expressly states, that the heirs 
of the husb&ua and uot of the wife take after the widow, p. 140, and at p. 222 
he points out, tha t although certain property held by a woman may be called 
her atridhanum , it by no means follows that it is absolutely at her disposal . 
Apararka is stated by Messrs. West & Biihler (Preface ivs) to adopt the difinifcion 
of sbridhcmum , given by Vijnanesvara, and it is also followed in the Sarasvati 
Vilas*. §264. » 

(*) Menu, he. §104, 196; 8 Dig. 657, et seq. ; ya Bhaga, iv. 1; Vivada 
Chintamani, 266 ; V. May., iv. lOtBmriti Chandiikd, ix. X ; xj. 8, § 18 ; Madhaviya, 
§ 60 : Varadrajah 46. Messrs. West and Bilhler take the opposite view to that 
whion I have suggested, and pueh it to the full extent of holding that property 
which devolves on a widow is her stridhanum$ W. & B. 445, 4oy. In tins 
respect even the Bombay authorities disagree with them. See per curiam , 
Lakthmibai v. Ganpat Moroba, 4 Bom. H. 0. (0. 0. J. ) 168. _ 

(») Daya Bhaga, xi. 2.6 80: 1 W. MacN. 21 ; 2 W. MacN. 224 ; F. MacN. 7 ( 
Qwha %a v.Muhen Kithore, 8 S. D. 128 (170) ; Oosaien % -Jf 
6 8. D. 77 (90), from Bengal, Oyan v. Dookhwrn, 4 8. D. 880 (420) ; fleo 
Perihad v. I^oora, 20 Suthl02 j S. 0. 14 B. h B. 246 (note), from Mithila, 
Chotay Chunnoo, 14 B. b. B. 286 : S. 0. 22 Snth. 496, Benares law; where 
the Bombay decisions were considered and disapproved. Affirmed in r.V/.b i. 
A. 16 ; B, 0. 4 Cal. 744, Hurry Doss v. Uppoomah t 6 M, I. A, 488; whore it 
woe unnecessary to decide the point. # 
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Mitakshara, and of the Bombay authorities which have 
taken a different view (a). The rulings of these Courts 
have been affirmed by the*Privy Council. The law as to 
daughters may therefore be taken *to be the same as that 
which governs widows and mothers in every part of India 
except in Bombay. 

§ 527. In Bombay the Courts divide female heirs into two 
classes. Those who by marriage have entered into the gotra 
of the male whom they succeed, take an estate similar to 
that of a widow. Those who are of a different gotra , or who 
upon their marriage will become of a different gotra from 
the last male owner, take absolutely. Under the former 
head fall a widow, mother, grandmother, &c., and the widow 
of a sapinda succeeding under circumstances similar to those 
under which Mankuvarbai succeeded in the case of Lal- 
lubhai v. Mankuvarbai (a). Under the latter head are ranked 
a daughter, sister, niece, grandniece, and the like (5). In 
examining the* cases in which this rule has been applied, one 
is struck by the uniformity of the decisions in themselves, 
as contrasted with the weakness of the reasoning on which 
they rest. The absolute right of the daughter, sister, &o., 
is rested* upon texts of the Maynkha, which seem unable 
to support the cohclusion which is drawn from them, and 
upon a continued reference to the definition of the word 
stridhanum in the Mitakshara, from which, since the recent 
decisions of the Privy Council (c), no inference can be drawn. 
It is probable, however, that m this case, as in that of the 
female sapinda discussed in § 452, \he pundits and judges, 
in their zeal for written authority, have striven to maintain 
by express texts a practice which could have been sufficiently 
supported by long established and inveterate usage. ; In the 
judgment in which the above rule was laid down, Westropp, 
0. JT , expressly relies upon a long course of practice, followed 
by the High Court in numerous unreported Cases, and by the 

0. SIS } mtama ] Miar v. 

Jjww. i Mai H; a sio * MnUtt Vaduganadh* v. " 

(«> S Bom.S8S t 

' m v T „ . , 


JDTijW/twr V. 
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legal profession in advising upon titles, any departure from 
which would cause much confusion and injustice throughout 
the Presidency (d). 

§ 528. The leading Case as to the rights of daughters, is 
one known as DewcoovQrbaee's case (e), decided on the Equity 
side of the Supreme Court, in 1859. There an estate passed 
first to the widows, and then to the daughters. Sausse , C. J., 
said as to the latter, “ What then is the nature of the estate 
they take ? Here again there are differences of opinion, but, 
dealing with the question according to the three works I 
have mentioned (Manu, Mitakshara, Mayukha), we find 
quoted in the Mayukha (iv. 8, § 10) a passage from Manu. 
* The son of a man is even as himself, and the daughter is 
equal to a son ; how then can any other inherit his property, 
but a daughter who is as it were himself (/) ,' With refer- 
ence to this point also I consulted the Shastries, both here 
and at Poona, and enquired whether daughters could alien- 
ate any, and what portion, of the property inherited from a 
father who died separate ? The answer was, that daughters 
so obtaining property could alienate it at their will and plea- 
sure ; and in this the Shastries of both places agreed, both 
also referring to the above text iij the Mayukha as the autho- 
rity for that position. On reviewing all accessible authori- 
ties, I have come to the conclusion that daughters thke the 
immovable property absolutely from their father after their 
mother's death. 5 ' 

This ruling as to a daughter's estate has been followed in 
other cases in the Bodibay Courts which are cited below 
(y), and, as will be seen hereafter {§ 53§), has received the 
implied assent of the Judicial Committee. On the other 
hand, there are early cases, founded upon the opinions of the 
Swat Shastries, irt which it has been held that a daughter, 
inheriting from her father, could not alienate the property 


1 M. I. A. 528, note ; S, C. 
§442. 

jiarangcm r. Xk&thwnany 
darbh&t, 8 Bom. mip*r 
Tuijaram 

ft 


> , 

la) 5 Bom* p* 672. 
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without the consent of her son (k). It seems also to be 
admitted that, so far as the absolute right of a daughter 
was founded upon the theoly that the property which she 
inherited wap her atridhanwm , such f a theory would not be 
admitted by the Shastries of Guzerafc as consistent with their 
interpretation of the Mayukha (i). It is possible," therefore, 
thait even in Western India there may be districts where a 
conflicting usage, similar to that of other parts of the pen- 
insula, may exist. 

of sisters. § 529. As regards the right of sisters, the only decisions 
available are from Bombay, since, with the exception of a 
single case in Madras, their olaim is not recognized in other 
parts of India. The rulings of the Bombay High Court are 
to the effect that they take an absolute interest. 

In the first case (k) Bhugwantrao died, leaving a will by 
ximxtm^baee. which he bequeathed all his property to Luxumeebaee and 
his infant son t Gujanun, and made his Wife sole executrix. 
Gujanun survived him, and then died an infant. The 
plaintiffs, nephews of Bhugwantrao, filed their bill against 

Venkoba. 


rr 

Bhugwantrao. 

= Luxumeebaoe, Defendant, 


Anundrao. 

Vinayek Anundrao & ora., 
Plaintiffs. 


Gujanun. S daughters, Defendants, 

the widow and daughters. They prayed for a declaration 


that the widow was only entitled .for life, and that they 
were entitledas next heirs in remainder. It is stated that 
the hill set .oat various acts and omissions amounting to 
waste, sad charged Lnknmeebaee with attempting to adopt. 
It prated that she sfitfuld be restrained fppm selling or dis- 
posing of any part of the estate, from committing waste, 
and from adopting. The hill was demurred to, so that all 
the allegations contained; in it were taken as true. „ 
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The whole argument turned upon the asserted right of Swfcew wid to ^ 
the plaintiffs ak next heirs after the widow. The Court held ^ Rl ^ wa T* 
that the persons to succeed after Luxumeebaee were the 
heirs of Gujanun, and that according to the Mqyukha those 
heirs, were his sisters, the defendants, and not his cousins, 
the plaintiffs. This decision was confirmed by the Privy 
Council. But at the end of their judgment (Z), the Supreme 
Court said, that as to the mode in which sisters take it would 
appear by analogy that they take as daughters. As it had 
been decided by Dewcooverbciee’s ease that the ’daughters 
of a man take absolutely, so therefore do the sisters. In 
confirming this decision, the Judicial Committee said (m), 

“ They consider that in Bombay at least the sisters in such 
a case as this are the heirs of the brother. The consequence 
is, that in whatever possible manner the will of the testa- 
tor is read, the entire interest in the property must, we 
think, be viewed as vested in the widow and ^er daughters, 
or some or one of them, and that, therefore, the appellants 
her.e# the sons of the brother of the testator, are suing in a 
matter in which they have not shewn the slightest interest, 
nor with which they have any concern. The result is, that 
in their Lordships 1 opinion the demurrer was rightly allowed, 
and that the appeal should be dismissed with costs” . 

§ 580. The force of these decisions consists in. the fact 
that they were given upon demurrer. If, therefore, the bill 
alleged acts of waste which would have entitled reversioners 
coming in after the sister^ to an injunction, then, inasmuch as 
the demurrer admitted the allegations in the bill, the decision 
is conclusive that the estate was vested •absolutely in the 
daughters, after the widow's life estate. In consequence of 
a suggestion which was made in previous editions of this 
work, that the general allegation of waste might not have 
been pdt in any form which would have supported a decree* 

Wetirogpi C.J., in a judgment already referred to (n), sent 
for the original record of the suit. It appeared from it 
th&4 amongst other specific charges of waste committed by 
paragraph 18 of the bill contained the follow- 




(n) Tuljaram v. MMumda*, 5 Bow, p.,71. 
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ing statement. u The defendant Lmumeebaee has sold the 
said piece of land situate at Warli, forming part of the 
immovable estate of her deceased husband, and is still 
attempting to sell pait of the immovable property of her 
said husband, with a view of appropriating the money to 
her own use, although she did not and does not pretond 
that there was or there is any necessity for the said sale, 
and several brokers have, during the last year and a half, 
at her request, gone mto the bazar' at Bombay, and on 
several occasions offered the said last mentioned property 
for sale.” TJpon this tho learned Chief Justice correctly 
remarks. "This paragraph (the truth of which for tho 
purpose of the demurrer was admitted) was alone quite 
sufficient to supports decree and injunction, if the plaintiffs 
had any inteiest in the property, the subject of the suit. 
The Supreme Court and Privy Council, however, held that 
the plaintiffs had not auy interest, reversionary or otherwise, 
in the properly.” It will be observed that the plaintiffs 
rested their whole case on the assertion that they were 
next in Bnccession to the widow, and that the sisters were not 
heirs at all. The question of heirship appears to have been 
the only one argued, and no point seems to have been made, 
that the sisters, even if they were heirs, only took a limited 
estate. The Supreme Court, however, decided that the quality 
of a sister's estate must be taken to be the same as that of a 
daughter's estate. They assumed that Dewcoowrbaetfs case 
had settled that this latter estate was an absolute one. Sir 
Michael Westropp says (o), " the appellants in Vinayeh v. 
Lmwmeebaee resorted to her Majesty’s Privy Council against 
the advice given to them by counsel.” As he slates that the 
decisions in that casw.au <1 in Dewcooverbaee’e case were in 
accordance with the pre-existing traditions in that Court 
and in the legal profession in Bombay, ” it is probable that 
oouusd in England were instructed that the question of 
heirship was the only point open to argument* The result 
is, that there is a tacit recognition by the Privy Council that 
fttoth daughters and sisters take an absolute estate in pro- 
perty whloh they, inherit frp«p father or brother. 
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§ 531. A much more difficult question is as to the line of 
descent appropriate to property which has been taken as her 
absolute estate by a female inheriting to a male. In some 
of the earlier Bombay decisions this question was answered 
summarily by saying that, as she took the property as her 
stridhamm, it must necessarily pass from her to those 
persons who, under the texts of the Mitakshara, II, 11, § 8, 
9, are the heirs to such property (p). A different decision 
was lately given by Mr. Justice West in the case of Vijia- 
rangam v. Lakshuman (q). 

There certain property descended from Vithoba to Bapu, 

Vithoba. 


Descent of . 
Property takoq 
absolutely by ft 
female heir* 


Special descent 
of inherited 
stridhanum. 


Lakshuman. Bhagirthi, =- Bapu, Thamabai. 

died J840. died 18*3 


Yesubai, died 1869. 

and from liim to his daughter Yesubai. At her death Lak- 
sliuman, her mother's brother, and Thamabai, her father’s 
sister, each claimed to carry on a suit in fthlbh she was 
engaged in reference to the property. It was decided that 
Thamabai was entitled. A most elaborate judgment was 
pronounced by Mr. Justice West, in which he naturally 
took the same view upon the subject of stridhanum that had 
been propounded by the learned editors of West and Biihler’s 
Digest (r). He held that the property which had descend- 
ed to Yesubai from her father was her stridhanum . But 
according to the Mayukha (iv. 10, § 26), inherited property, 
though it is stridhanum, not being one of those kinds of 
slridhaiywm for which Express texts prescribed exceptional 
modes of descent, goes on the woman’s # death to her sons 
and the rest, as if she were a male, and this notwithstand- 
ing her having daughters. This beipg so, the property 
inherited by Yesubai would, in the absence of descendants, 
go to her parents, just as if she had been their only son, and 
failing them to the paternal grandmother and the sapindaB 
of the father, the gottajas taking precedence over the bhiwna* 
gvtras* But according to the doctrine of Western India, 



1 Bom. H. 0. 809} Bfmhar Trwntftfc V. 
C.J)1. * 
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a female who is born in the family is a gbtraja sapinda. 
Therefore Thamabai (though married) was the next heir. 

§ 532. This view practically gets rid of the idea that pro- 
perty, inherited by a daughter, would pass to her heirs in the 
line of descent of stridhanum properly so-called. It would 
make it go in a new line of descent, as if she were a male. 
But even then it might go to her daughters, which is contrary 
to the law of Mitakshara. But it is very questionable 
whether Nilalcantha meant anything of the sort. The trans- 
lation of the passage referred to by Mr. Justice West (s) is 
as follows : — “ It is clear that although there be daughters 
the sons or other heirs still succeed to the mother’s estate, as 
far as it is distinct from the part already described (as subject 
to the peculiar devolution under texts applicable to particular 
species of stridhanum) • The meaning of this appears to me 
to be, tc the mother’s estate does not descend according to 
the rules agpljcable to stridhanum , but* is taken by such 
heirs, being sons or otherwise, as would have taken it if the 
accident of its falling to a woman had never occurred.” 
Where, therefore, the property had come to the mother from 
a male, it would return to the heirs of that male. This is 
precisely the law of the Mitakshara as I understand it. 

§ 533. The learned Judge then went on to pronounce his 
views as to the law of the Mitakshara (f). He considered 
pjfv that according to it, property inherited by a woman would 

pass like stridhanum, strictly so-called. In this particular 
case, as Yesubai’s marriage was in ijbe Asura form, her stri- 
Mitabhara law, dhanum would go to her parents and their next of kin. But 
* as by marriage Bdgirthi would pass into the family of her 

husband, the sapinda* of Bagirthi and Bapu would be, in 
the first instance, Bapn’s blood relations, of whom, according 
tp Western law, Thamabai was the nearest living* Accord- 
ing to either principle of descent, Thamabai was the heir. 

As the case wp necessarily decided by the law of the 
M^rnldia, of coarse everything said by tbe learnt Judge 
as to thedifferent system Cf the l^taksbara was obiter 
dictum. Bat it is impoitant to observe, that exacfcly the 

(*) 3 %om. % 
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same result would have been arrived at upon the doctrines 
laid down in Bengal and Madras. According to them, 
on the death of Yesubai, the* property would go to the 
person who was next heir to Bapu, the last pnale holder. 

But in Western India, his sister was clearly the nearest 
heir. Westropp, 0. J assented to the conclusions of 
his learned colleague, but gave no opinion as to his reasoning. 

He merely said, that according to the Mayukha, Thamabai 
was the heir. This* she undoubtedly was on any view of 
the law. 

§ 535. Partition is another mode by which the property Property 
of a male may come into the hands of a female. This, partition. 011 
however, can hardly ever take place except in Bengal. In 
Southern India women never appear to take upon partition 
anything more than a life provision for maintenance. And 
though the contrary rule is asserted as to the other pro- 
vinces governed by Mitakshara law, the c assays eem very 
rare (w). In two early cases which came before the Supreme 
Court of Calcutta, where a share was decreed to a widow 
on partition, the Court seems at first to have treated her 
share as governed by the laws which regulate the right of 
a woman over property given to her by # her husband, and 
not by those which relate to property inherited from him (t>). 

Consequently, in each case their first decree was that she 
should take the movable property absolutely, and the im- 
movable only for life. But in each case they reviewed their 
decree, and ordered that she should take the whole to be 
enjoyed in the manner prescribed by Hindu law ; that is, 
for a widow^s estate. The Court Pandits (( expressly de- 
clared that the mother who took upon partition, and the 
widow who succeeded to her husband’ s*p*roperty, stood*upon 
the same footing with regard to their interests in the estates 
(«0 ” the Judicial Committee treat it as an open question, 
whether a widow tak ing a share on partition does not take 


0oofooMteA t. Lutchn%ana t M^d. Deo. of 1850, 61. 

curiam> Bhuywandeen v. Myna Baee, 11 

l«j 8. 0; e8ufch (I*. 0 .) 88. , , t> n q m tij* . 

itfjproscw l % JP agadamba, 5 B. L. R. 508. ; > 
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an absolute interest in that share, though tlieybbserve that 
in a case coming from Lower Bengal, the contrary had been 
decided by themselves (*). ‘Of course it would be different 
if, by the terms of the partition, the widow or another took 
an absolute estate (y). Jagannaiha seems to be of the con- 
trary opinion, so far as it is possible to make oat what his 
opinion is ( 2 ). But upon analogy there can be no reason 
why a woman who takes part of a property on partition 
between her sons, should have a larger interest than if she 
had taken the whole in the absence of Bons. It is stated by 
Messrs. West and Biihler that Apararka includes the share 
received by a wife or mother on partition under the head of 
stridhamm (a).. This of course leads to no necessary in- 
ference that she has 'an absolute power of disposal over it ( b ). 

§ 536. Exyjar-or a Woman's Estate . — The nature of a 
woman’s estaia most, as already statedTbe described by the 
restriction| . ^hich are placed upon it, and not by terms of 
duration. (it is not a life estate, because under certain oirenm- 
, stances she can give an absolute and complete title. Nor is 
it in any sense an estate held in trnst for reversioners; Within 
the limits imposed upon her, ike female holder has the most 
absolute* power of, enjoyment. She is accountable to no one, 
and fully represents the estate, and so long as she is alive no 
one has any vested interest in the succession. On the other 
, band, (^he sitations upo^ 

[of notmere iyiffiBOTed^ 

JoF" reversioners^ They exist as fujly ifthwe are absolutely 
no heirs to tale after her, as ‘if there were. . Acts which would 
be unlawful as against heirs expectant, *)# equally invalid 
ae against the Sovereign claiming by escheat ie). The 
principles which restrict a widow were laiddoxrtt by the 


fafr JWqifiiws , Wi' t/L fijMCPTB, lelertmgapptml&f ^ tyirtimt v. 
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Judicial Committee in the case cited above, as follows : c< It 
is admitted, on all hands, that if there be collateral heirs 
of the husband, the widow cafrmot of her own will alien 
the property except for special purposes. For^ religious or 
charitable purposes, or those which are supposed to conduco 
to the spiritual welfare of her husband, she has a larger 
power of disposition than that which she possesses for purely 
worldly purposes. To support an alienation for the last, she 
must show necessity. On the other hand, it may be taken’ 
as established that an alienation by her which would not 
otherwise be legitimate, may become so if made with the 
consent of her husband's kindred. But it surely is not the 
necessary or logical consequence of this latter proposition, 
that in the absence of collateral heirs* to the husband, or 
on their failure, the fetter on the widow's power of aliena- 
tion altogether drops. The exception in favour of alienation 
with consent may be due to a presumption of l&w that where 
that consent is given, the purpose for which the alienation 
is made must be proper." 

§ 537. It is probable that in early times a widow was Full power of 

• 1 , enjoyment, 

morally, if not legally, bound to restrain her personal expendi. 

ture within the modest limits which w eye considered suit- 
able to , her bereaved condition (d). But whatever qmy in 
former times have been the force of the injunctions contained 
in such passages of the Hindu Shastras, or whatever may now 
be their effect as religious or moral precepts, they cannot be 
regarded at the present day as of any legal force, in restrict- 
ing a wiAow in the use and enjoyment of her husband's pro- ; 

perty while she lives. Her absolute ri^ht to the fullest 
benefit of her life-interest appears lohg to have been recog- 
nised (e). And, of course, there could Be still less reason for 
imposing any such restrictions upon other female heirs. A 
Woman is -in no sense a trustee for those who may come Not a trusts 


(d) It seems to have been the opinion of Afjfter, J-» that she was still subject 
to such a restraint. See his remarks, Keryjfolitany v. Moneorwm^l&B. L. R* 
&S & C, 10 Sath. 367 ; but see contra, per Glover an dKemp, J J.,4 63, 76. 

<e) Pet-cwnam. Kamavadhani v. Joysa, 3 Mad. H. 0. 116 j Cossmaut Bysack 
xHumswidry, 2 M. Dig. 198, 314, affirmed in P. 0. Morton, 8d j T. Darp., 97 * 
Qtotyobikth Butchmana, Mad. Dec. of I860, 61. 


76 



WOM&Sl’g ESTATE 



Accumulations. 


interest in 
.^cumulations 


Jfpafo by last 

iMtet 


_ J death 
[delivery: 


after her, $he is not bound to save the inc6me. She is not 
bound to invest the principal. If she chooses to invest 
it, she is not bound to prefer one form of invesiahent to 
another form, as being more likely to protect the interests 
of the reversioners. She is forbidden to commit waste, or to 
endanger the property in her possession, but short of that, 
she may spend the income and manage the principal as she 
thinks proper (/). If she makes savings, she can give them 
away as she likes during her life. She'ia not bound to leave 
anything behind her beyond that which she received (#). 

§ 538. The law as to the right of a woman to accumulations 
from the estate of the last male holder is rather complicated, 
and appears to be in some respects unsettled. These accu- 
mulations may be, \&t Accumulations made by her husband, 
or other male to whom, she succeeds. 2nd . Accumulations 
made after his death, and before the estate was handed over 
to her. 3rd Accumulations made by ’herself personally, 
and either c inVested, or converted into some different form, 
or else remaining uninvested in her possession. 

1. Accumulations made by the last male holder would 
in general be accretions to his estate, and follow it. In such 
a case, o£ course, no question could arise. The female would 
take the whole a I an entire estate, subject ho the usual 
restrictions. There might, however, be a special settlement 
which would cause the corpus dt the last male holder's estate 
to pass to a male, and the accumulations to go by heirship 
to a female. In such a case she would hold these, accumu- 
lations as a new estate, subject to the restrictions which 
apply to the property inherited by a female^ ^ 

2,. Ilfae game principle is said to apply to aooumulat i ona 
which .have been mad, from the income of the estate alter 
the death, but before it reachedthe hands of the widow. 
Ibey are treated as accretions to the body of tbe fhnc^ and 
cab same manner as the bulk of the 
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property (<), Perhaps, however; the application o£ thfetuie 

would depend upon the amount of such savings, and the form 

they had assumed. If a wido\V was kept out of her estate ;* 

for some time, and theft, received it with the ordinary cask %' 

balance, and current rents or interest which had accrued 

Since the death, still uninvested, it would be difficult to say V ! 

that she might not deal with these, exactly as she would 

have been entitled to do, if she had been let into possession 

at once. In any easft debts or expenses, properly incurred 

by her while! she was kept out of her income, would be a 

good Charge upon such accumulations, just as they would 

have been upon the corpus (As). 

§ 539. The third Case is the one which has caused the bj herself, 
greatest difficulty. It is admitted that a*female heir need not 
make any saving* at all. She may spend her whole income 
every year, either upon herself, or by giving it away at her 
pleasure (Z). But suppose she does not choose to spend her 
whole income, but accumulates the savings, may she dispose 
of these at her pleasure ? If she has invested them, or pur- 
chased property with th£w> does it still remain at her dis- 
posal during her life? If she has not disposed of it, does 
it pass at her death with the rest of the property, or does it Her right in 
pass as her separate property to her own heirs ? . , madei^her^ifc 

There is one case in the Privy Council where it would seem 
to h&ve been distinctly kid down, that all the accumulations 
of a fund which had descended to a widow, from the time the 
estate vested in her, were absolutely her own, in her own 
right, as distinct from the fund itself, which slie was only 
entitled to hold and enjoy as a widow (m ). * But in that case 
no question arose between the heirs of the widow s and the 
reve^o$et*» The point was not discussed, and the J udicial 
Committee has since refused to consider the ruling “as a 
conclusive or even a direct Authority 1 upon the question” (ft). 

On thli other band* it has beeti decided by the High Court 

(f) IV, Wo** ▼. Amirt&mayi, 4 R. L. R, (0. C.JL) at p.’ 

41* (a/Ol J.) IS t IteMty r. 8ibchmd*r>$ M. I. JL + f. 23. 

^tj|) . Sead psr Jacim, J., Puddo ko»w v. 

9 M.J. A. 1# ■ ' ‘ 

Qv&Kvotrj jtottr OMfa* 14 B. L. B. *4 1- ' ' , > 
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of Bengal, that any property which a HindiTwidow has pur- 
chased out of the income of her husband's estate would be an 
increment to that estate, would be inalienable by her during 
life, and would descend at her death to her husband's heirs. 
To that extent the judgment was affirmed by the Privy 
Council to be good law (o). It has, however, been suggested 
by the Judicial Committee, that perhaps purchases made by 
a widow from the income of her husband's estate are not 
necessarily accretions to it, unless she* intended them to be 
such; and that such intention will be presumed in the 
' absence of proof to the contrary, but might possibly be 
rebutted by evidence of a direct intention on her part to 
appropriate to herself, and to sever from the bulk of the 
estate, such purchases as she had made. It was not neces- 
sary, however, to decide the point (p). Finally, in a very 
recent case, upon a review of all the previous authorities, 
Accumulations the High Court of Bengal held, that lif ft widow purchased 

specially re- ° ♦ • D . , 1 , 

served for her property out of the current savings, that is out of the year s 

own use. income, this would not bean irrevocable addition to .the 

corpus of the estate, but might be disposed of by her at her 
pleasure, or sold again, and the proceeds spent as she chose.. 
That the same rule would apply if the widow, u having no 
presept occasion for spending monies, but foreseeing one 
after the lapse of a year or two, had thought it advisable to 
invest the money temporarily in land." They offered no 
opinion as to what might be her power over accumulations 
properly so called, or over property purchased with such 
Cash balances, accumulations. But they said, <e Vfaiat are accumulations in 
the view of these tsases f Not, surely, the accidental balances 
of one or two years of the widow's income, but a fund dis- 


(o) Chowdkry liholanath v. Mt. Bhagdbatti, 7 B. L, U .93, reversed on another 
point, Bhagbutti v. Ckowdhry fthalanath , 2 1. A. 256 ; S. C. 24 Bulb. 168 ; acc. 
as to the descent of such property ; Chundrabulee v. Brody, 9 Suth. 584 ; S. C. 
5 Wy m. 335 ; Hurry doss v. Jtungunmoney , 8ev. 657, act. as to the first point ; 
Kooer Qodey v. Phool Chund, 8 N. W. P. 197, 201. See too Bissessur y. Bam 
Joy,, 2 Suth, 327 ; Gobind v. Dubnetr, 23 Both. 125, in which it was assumed 
that property purchased by a Hindu widow put of the proceeds of her husband's 
estate, or from a fund obtained by speculating with such proceeds, would pass 
to hi* heirs. Of course purchases made by her out of her own separate property 
are her own. But the onys of proving they are so rests on those who assert it. 
Lamb y. Mt. Govin&money, S, l>. of 1852, 125 ; 23 Suth. 126, ub sup. 
y>) <8o,n4a Kooer v. Kooer Qodey , 14 B, L. K. 159. 
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tincfc and tangible. There is nothing whatever in this case 
to indicate that any such fund ever had been formed or had 
existed j and we have no reason to suppose that accumula- 
tions had ever arisen, except that the widow may have spent 
in some years more, in others less, and in th&t sense the 
savings of the less costly year might bo au accumulation to 
meet the charges of the next.” (q). 

§ 540. None of those restrictions apply to property which 
has passed to a female, not as heir, but by deed or other 
arrangement which gives her express power to appropriate 
the profits. Tho savings of such property, and everything 
which is purchased out of such savings, belong absolutely 
to herself. They may be disposed of by herself at her plea- 
sure, and, at her death, they pass to.her representatives, 
and not to the heirs of tbe last male (r). But the mere fact 
that a Hindu female takos under a will or a deed of gift or 
arrangement, that to which she is really entitled as heiress, 
does not necessarily enlarge her powers. Tlifc question will 
still be, what estate did she take? not how did she take it (s). 

§ 541. It will bo observed that the right of a Hindu 
female to acquire a separato estate for herself out of the 
savings of her limited estate, stands on a completely differ- 
ent footing from that of a Hindu fatliei', under the Mitak- 
shara law, or the managing member of a joint Hindu family. 
It has been docided in such a case that all purchases made 
from the profits of the estate form part of it, and follow its 
character ( t ). But then the entire annual profits of tho 
estate are not the property of the father or manager. The 
sons in the fix-st instance, and the otlny members of the 


( q ) Puddo Monee v. Dwarkanaih , 25 Suth. «3<35.* Tho whole subject jv as fully 
discussed but not decided in Hunsbulti v. Ishri, 5 Cal. 512. As to purchases 
jnade by a widow with money borrowed on her own credit, or on the credit 
of her husband’s estate, see Kooer Oodey v. Vhoofchund , 5 N. W. P. 9/. 

(r) Bhaybutti v. Chowdhry Bholanath , 2 1. A. 256 ; S. C. 24 Suth. 168; Guru 

v. Nufbit, 3 B. L. R. (A. 0. J.) 121 ; 8. C. 11 Suth. 497 ; Nellaikumaru v. Mora- 
kathamnal , X Mad. 166. - ^ ^ . 

(s) Moulvie Mahomed v. Sheiouhram , 2 I. A. 7 ; S- # 0. 14 B. L. R. 226 ; S. 0. 
22 Suth. 409 ; see per curiam, 2 I. A. 261, explaining decision in Rabutiyv, 
JSibchmder , 6 M. I. A. 1. There is no rule of Hindu law that a gift to a 
female should only carry with it the limited nature of a female estate by inherit- 
ance, Jtollany v. Lutchmee, 24 Suth. 395 ; Pubitraj. Damondur, ib. 397. 

(t) Shudanund v. Bonomalee , 6 Suth. 256; S. C. on review, sub nornyne, 
Sudanund v, Soorjo Monee, 8 Suth. 455 ; S. C, 11 Suth. 436. 
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family in the second instance, are jointly interested in the 
income as well as in the principal. But in the case of the 
female heir the whole annual profits are hers, and until her 
ijdeath no vested interest comes into existence, 

§ 542. The purposes which authorize a Hindu widow to 
mortgage or sell her property are summed up by the Judi- 
cial Committee in the words already quoted (§ 586) («). The 
same rules apply to any other female, except perhaps in 
Bombay. But of course it is only when the property comes 
to her from her husband that religious benefit to him con- 
stitutes a reason for alienation. 

The primary religious purpose which a widow is bound to 
carry out at auy expense to the estate, is the performance of 
the funeral obsequies of her husband, and of all ceremonies 
incidental to those obsequies. These are absolute necessities. 
There are other religious benefits procurable for him, which , 
are more of the nature of spiritual luxuries. Pilgrimages by 
the widow to holy places come under this head. For these 
it would appear that she may dispose of a part of the estate, 
but that the expense which is allowable must be limited by 
a due regard to the entire bulk of the property, and may 
even be totally inadmissible, where it is not warranted by 
the circumstances 6f the family (r). She may also alienate 
the property in order to defray the expenses of ceremonies 
for other members of the family, such as her husband's mother* 
provided they were ceremonies which he was bound to per- 
form in his lifetime, and in the benefits of which he would 
participate. And it makes no difference that the ‘ceremo- 
nies for which th& outlay was incurred, would be actually 
performed by home other member of the family (w). But a 
■ daughter is not authorized to charge the family property in 
j order to defray the expense of her mother's Shradh (as). 

(u) See too Lukhee ▼. GoUool, 13 M. I. A. 209 ; 8, 0. SB. t. R. (F. 0.) 5 1 ; 
S. C, l^Suth. {JP. O.) 47. See 5 Wilaon, IS. 

(v) HvfmnoJhtn *; Auhtctenonee, l Sutb, 252 ; Uehruf v. Brcjestiuree, H 

B. h. B. US ? s: 0. 19 Sath. 426 s *1 b, B.A16 t S, C 26 

Sufch. 1$7 ; Luk7h&ram v. Kb&tehal&j 1 Sots #11 £465), Punjab Cdsfcotn*. 60, 

( 10 ) Ohowdry v. Btusomoy^ 11 & B. 416; 8. 0, lOSubh* 809 $ Mamcoomur 

% tchcmwyL $ Cal. 56 . * 1 - , > 

(*) Raj Clmnder y. Sheetihoo, 7 Sufh. 146. v. 
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Religious purposes are said to include a portion to a 
daughter, building temples for religious worship, digging 
tanks and the like {y). It has, however, been held that 
jthe digging of a tank would not justify a Hindu widow in 
Alienating a portion of the property (3). So various cases 
are found in which gifts to Brahmans or to idols have been 
supported against reversioners (a). But such alienations 
must be to a small extent, and would hardly be supported 
if they trenched materially on the property (6). 

§ 543. The obligation of a widow taking her husband’s 
property to pay his debts comes under the head of religious 
benefit, unless they are contracted for immoral purposes. 
She is under the same obligation to discharge them as a son 
would he. Whether they were or were not contracted for 
the benefit of the estate is immaterial (c). It has, however, 
been held that where debts are already barred by lapse of 
time, she cannot burthen or dispose of the estfat# for their 
discharge (<£). This seems sensible enough as a matter of 
mundane equity, though it may be doubted whether a plea 
of the statute would be accepted in the Court of the Hindu 
Rhadamantbus. 

As a female heir is bound to maintain, jamd perform the 
marriages and other ceremonies of those who are a 'burthen 
on the estate, so she may mortgage or sell the property to 
procure the necessary funds. A fortiori, of course, may she 
do so to procure maintenance for herself, or to defray the 
expense of her own religious ceremonies (e), but she must 
wait till tlie necessity occurs. She must not anticipate her 


(y) Fatwah 5a Cdssiwmt v. Hurrosundry, in the F. 0., cited V. Darp., J 101 5 
2 M. Dig, 119. 


(a) Bumeet v. Mahomed Wari$, 21 Suth. 49. 

(a\ Juqjeemn v. DeoshunJtur, 1 Bor, 894 [436] 5 Kupoor v. Sevukrain, ib . 

tr. Narraina, Had. Deo. of 1850, p. 74 ; Choonee Lall v. Jussoo , 


405 [448], 

l^wjS’raoi. 

VketlyUolmi .v.JRtingfcWawmy, 8M. LA. 319 ;S. 0.4> Suth.f P-_0. >^71 
**■ ~ ~ *** ^ 

curiam p w „. w „. ^ 

▼. J&ivappa, 6 Born! H. 0. (A. 0. J » 270. See Ramchum y. 

U) v Fulton, 138; Lalla Gtmput t. Mt- Toorun, 10 

Stitn, 63 ISMmMv v, DhakWt ri, 5 Bom. 450. • 
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wants by raising money, or contracting for the discharge of 
such liabilities before they arise (/). 

§ 544. These are some of the eases specially pointed out as 
authorising «, woman to dispose of fier inheritance. Others 
come under the general head of necessity. It is, of course, 
impossible to define what is necessity. Every case must be 
judged upon its own facts. A Hindu female certainly can- 
not havo less power than the manager of a family property, 
and does, not in this respect appear to have more. The 
principles laid down by the Privy Council in the well-known 
case of llunoomanpermnd v. Mt. Babooee ( g ) will equally 
apply to her acts. But it must be remembered, that in 
regard to her alienations it is not a question of absolute but 
of relative invalidity. She cannot, in the absence of legal 
necessity, bind the inheritance for her own personal debts 
or private purposes as against reversioners ( h ), but she can 
do so for keriown life (i). 

§ 545. One very common case of necessity is that of a 
loan of money, or a mortgage or sale of part of the property, 
to pay off arrears of Government revenue. In such n case 
it has been several times held by the Bengal Sudder Court, 
that it is not sufficient to show that the money was borrow- 
ed, tfr eten required for such a purpose, without going on 
to shcrw that the necessity for it arose from circumstances 
beyond the widow’s control (/c). The result would be, that 


(/) Mullakkal v. Mad a Chatty, 6 Mad. Jut*. 261. ,, 

(rj) Hum omanper *aud v. Mt. I tobooae, 0 M. I. A. 303 j S. 0.18 Suth. 81 
(note) ; ante, § 300 ; Ifameswar v. Run Bahadoor , 8 I. A. 8 ; S. O. 6 Cal 843. 

(h) Mut&emllah v. RadJiabinodee , S, 1). of 1856, p. 506 ; Lalla Byjnath v. 

Bissen , 19 Suth. 80. * 

(i) yhia was formerly* doubted, ou tbe ground that ebo bad only a right of 

enjoyment* and that a sale Svbich purported to bo absolute, was actually void, as 
* s * * mnmr noPsesBod, 1 W. MacN. 19 ^ 3 Dig. 465 * 


Patnpaima , 2 Mad. H. C. 693; *. 

Jtlelgitappa v. Shivappa , 6 Bom. fi. C. (A. C. J.) 270 ; RafncKandrav, Bhimrav, 
1 Bom. 577 ; Brag Pas v. Hapi Jtishn , 1*A11 503. And the same rule has been 
applied, even where tbe widow held under a condition against alienation. Bihi 
Sahodra y. Rai Jang, &Cal 204 ; S. O. 8 I. A. 210. 

(k) MutMoollah v. Mc^dhabinodi. 3. D. of 1856, p. 596; Radhamohun v. 
GirdktrM> B. D. of 1857, 460. 
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where the estates fell into arrears through the extravagance 
or mismanagement of tho widow, no one would venture to 
lend money to pay the Government claim, and the estate 
would be brought to the hammer. As a sale for Govern- 
ment arrears gives a completely new title, the result would be 
that not only the widow’s estate, but that of the reversion- 
ers, would be forfeited (Z). But the decision in Hunooman - 
per sand’s case shows, that if there is an actually existing 
necessity for an advance of money, the circumstance that 
this necessity is brought about by previous mismanagement 
does not vitiate the loan, unless the lender has himself been 
a party to the misconduct which lias produced the danger (m). 
And this rule has been followed in more recent decisions. 
Of course it will bo necessary to show, that there was an 
actual pressure, such as an outstanding decree or impending 
sale, and one which the heiress had no funds capable of 
meeting (w). 

Where" a case of necessity exists, the heiress isPnot bound 
to borrow money, with the hope of paying it off before her 
death. Nor is she bound to mortgage the estate, and thereby 
reduce her income for life. She is at liberty, if she thinks 
fit, absolutely to sell off a part of the estate. And even if a 
mortgage would have been more beneficial, still if the 
heiress and the purchaser are both acting hondstty, the 
transaction cannot be set aside at the instance of the next 
heir (o). 

§ 545a. Where a person dealing with a widow wishes to 
bind the -husband’s estate in the hands of reversioners, it is 
necessary to show, not only that the dealing was one in 
respect of which the widow was authorised to bind the 

' r % — * 

(l) Ramchandra v. Bhimrav, 1 Bom. 577 : Douglas v. Collector of Benares, 

5 M. I. A. 271 ; Nugender v. Kaminee , 11 M. I. A. 241 ; S. C. 8 Suth- (P. C.) 
17* See too sales of under.tenures under Act X of 1859 ; Teluclc v. Muddun, 
12 Suth. 504 j S. 0. 15 B. I#. R. 143 (note) ; Anund Moyee v. Mohendro , 15 
Suth* 264, approved, Baijur v. Brij Bhookun , 2 I. A. 231 ; S. 0. 1 Cal. 133, 
or under Bengal Act VIII of 1869 ; Mohirrta v. Ram Kishore, 15 B. L. R. 142 j 
8. C. 23 Suth. 174* 

(m) 6 M. I. A. p, 428 ; S* C. 38 Suth. 81 (note). 

\n) Sreenath Roy v. Ruttunmalla, S. D. of 1859, 421; Lalla Byjnath v. 
Bissen, 19 Suth. 80; Mata v. Bhagheeruthee, 2 N. W. P. 78. 

<o) Phoolchmd v. Rughodbuns , 9 Suth, 108; Nabakumar v. Bhabaamdari, 
3B.L.R. (A.O. J.)375; 
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estate, bat tliat she intended to do so, and was supposed to 
do so. Hence tbe Courts of Bombay and Madras have re- 
fused to hold reversioners liable to satisfy bonds executed 
by a widow as security for loans contracted by her, which 
neither specifically pledged the estate, nor purported to be 
executed by her as representing the estate, though in each 
case the object of the loan was one for which the widow 
might legitimately have bound her successors ( p ). A 
contrary decision appears to have been arrived at in Calcutta. 
There a widow had borrowed money for the marriage ex- 
penses of a grand daughter. A suit was brought after her 
death to recover the money from her husband’s heirs. The 
Court held that there was nothing in the circumstances 
which constituted the debt a charge upon the estate, but 
that the estate was, and therefore that the heirs in possession 
of the estate were, liable to satisfy the debt as being incurred 
by the deceased Hindu’s widow for a proper purpose ( 5 ). 
Either of t?ie w two views put forward by the Calctftta High 
Court is intelligible, but it is difficult to see how both can 
be reconciled. 

Consent of heirs. § 546. In cases which would not otherwise justify a sale 

by a female, the transaction will be rendered valid by the 
consent of the heirs. Either on the ground suggested by 
the Judicial Committee, that such a consent is itself an 
evidence of the propriety of the transaction (r), or because 
this consent operates as a release of the claims of those who 
might otherwise dispute the transaction. But it seems to 
be by no means clear who are the parties whose consent is 
required. The Pandits in an early Supreme Court case in 
Bengal (s) stated, that a gift or a sale of the whole estate by 
the ^idow would he # valid, if made “ with the consent of 
those wh 6 are legally entitled to succeed to the estate after 
her death.” In a later case, the Supreme Court held, that 
where the immediate reversioners abandoned their rights, 

(p) Gadgeppa v. Apaji, 3 Bom. 237 ; Ramaswmi v, Sellattarmxal* 4 Mad. 375. 

(a) Rameoomar v. Ichamoyi Dan, 6 0&1. 86. 

}!> v r ) § 536, See Madhvk v» Gobind^ 9 Sulfa, 350, where Marlcby s J., 
appeared to think that the signature of the next heir wastmly material as evidence 
of the necessity for the^trensaotihn j ace. Raj Bulh&h v. Oomesh , 5 Cal. 40. 

(ft) Ramanund v. Ham Krmn, 2 M» Big. H5, 110. 
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those who claifned through them were equally bound (i t ). 
And in a case before the Sudder Court in 1849 the Judges 
seem to have been of opinion/ that where the next heir, a 
daughter’s son, consented to an alienation by a widow, this 
would bar the right of a more remote heir, such as an uncle’s 
son, not claiming through him (w). And so it was ruled by 
the High Court of Bengal in later cases, in one of which 
Marhby , J. who said, “ To hold otherwise would only neces- 
sitate the adding of *two or three words to the conveyance, 
because the widow may at any time surrender the property to 
the apparent next taker, who will then become absolute owner 
(v). The contrary decision, however, was arrived at iu 1812. 
There the husband left a widow and two sets of heirs ; the 
sons of his maternal uncle, who were the next in succession, 
and paternal kindred in a more distant degree. ' It was 
held, on the opinion of the Pandits, that not only was the 
consent of all the fhaternal uncle’s sons necessary, but that 
even if this consent had been given, it would have been 
further necessary to procure the consent of the paternal 
kindred. Not as heirs in reversion, but as being the legal 
guardians and advisers of the widow. Those, however, who 
did consent would be unable to*claim in opposition to the 
deed ( w ). This ruling was followed by £he Bengal Sudder 
Court in 1856, when they said, “We are of opiuion^from the 
authorities cited in the margin (s x ), that in order to render a 
sale by a Hindu widow valid it must be signed or attested 
| by all the heirs of her lyisband then living ; the execution 
J <or attestation by the nearest heirs alone is insufficient (i/).” 
To the same effect is the language of the High Court of 
Bombay, in a case where a widow and daughter (the latter 


(t) KaUechund v. Moore, cited Muteeoollah v. Badhabinode , S. D. of 1856, 
664 5 S,. 0. sub nomine* Colly chund v, Moore , Fulton, 75. 

(u) Deep Chund v. Mur deal, S, D. of 1849, 204. . 

(v) Mohunt Kishen v. Busgeet, 14 Suth. 379 Raj, Bullubh x.Oomesh, 5 Cal. 
44. But ffucere whether euefi a convey anciog contrivance would be allowed, if 

the general principle as to consent would be defeated by It. 

(w) Mohun v. 8iroomunnee t 2 8 . D. 32 (40). See Narada, cited Daya Bhaga, 

xi. 1, § 64 j Sid Dasi v. Gw Sahah 3 All. 562, . 7 

(#) Nomdkomar v. Rwhoonundm t l S. D. 261(549) ; Bhuwant v. Solukhna r 
ib. «22 (431) ; liemchund t, faramunnee , \b. 559 (481) ; Mohun v. Stroomunnee,, 
2 8 . D. 32 (40). Only the last touched the point, m 
(y) Muteeoollah v. Badhabinode, S. D, of 1856, 596. 
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ed whom in Bombay would take an absolute estate) conveyed 
to the defendant. It was held that the grant was invalid 
as against the plaintiff who, on the death of the daughter 
before her mother, became next heir. The Court said (»). 
“ It may be taken as well established that the consent of 
heirs will render valid an alienation by a widow under cir- 
cumstances which would not otherwise justify it. But the 
question, who are the heirs whose consent will thus render 
the alienation indefeasible, has led to ifiuch conflict of deci- 
sion. The* principle, however, upon which that question is to 
be answered has, we apprehend, been laid down by the 
Privy Council in the case of Raj Lukhee Dabect v. Golcool 
Ch under Chocudhry (a). Their Lordships say : “They do 
not mean to impugn** the authorities, &c., which lay down 
that a transaction of this kind may become valid by the 
consent of the husband’s kindred, but the kindred in such 
cases must generally be understood to be all those who are 
likely to be interested in disputing the transaction. At all 
events, there should be such a concurrence of the members 
of the family as suffices to raise a presumption that the 
transaction was a fair one, and one justified by Hindu. law.” 
In the present case, the plaintiffs, although distant heirs, 
were the heirs presumptive of the deceased husband at the 
time o\ t ( he sale, entitled to succeed in the event of Vakhat 
dying before her mother without issue, and, as such clearly 
interested in disputing the sale. Nor can the mere con- 
currence of Bai Yakhat Albeit the nearest in succession, 
(having regard to the state of dependence in which all 
women are supposed by Hindu law to have their being) be 
regarded as affording ,the slightest presumption that the 
alienation was a justifiable one.” Where, however, a suffi- 
cient consent has been given, the transaction cannot be 
j questioned by one who subsequently comes into existence 
t either by birth or adoption (fc). 

‘ § 547. It must be remembered that where an estate is 

held by a female, no one has a vested interest in the suc- 


n. o DO\n t ouo, p. o/i. 

fa) 13 &. I. A. p. 228 ;>&. 0. 3 B. L R. (P. C.)57; S. C. 12 Sutb. (P. C.) 47. 

fb) ftajkristo v. Kishoree, 3 Suth. 14 j ante, § 206, 
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cession. Of several persons then living, one may be the 
next heir in the sense that, if he lives, he will take at her 
death, in preference to any one»else then in existence. But 
his claim may pass away by his own death, or be defeated 
by the birth or adoption of one who would be* nearer than 
I himself. It certainly does seem to be common sense, that 
the person who turns out to be tho actual roversioner, should 
not find his rights signed away by the consent of one who, 
when he consented, "had a preferable title in expectation, 
but who, in the actual event, proved to have no title at all. 
Perhaps the cases might be reconciled by holding, that no 
person who proved to be next heir at the death of the female 
tenant, and who was alive at the time of the transaction, 
should be bound by any consent except his own, or that of 
some lineal ancestor through whom he claimed. ""But that 
where tho estate had once devolved on, or been surrendered 
to, an heir who took as full owner, no subsequent reversioner 
should be entitled to object to a transaction to which the 
former had consented, or which he had ratified (c). I should 
think that the Court would never require the assent of more 
remote kinsmen, who had no interest as heirs. 

§ 548. Consent by signature or attestation is spoken of. 
But, of course, this is only one of many 'modes by which it 
is evidenced. Presence at, or knowledge of, thei, transac- 
tion, followed by acquiescence, express or implied, would 
be just as effective, though less easily proved than consent 
given in writing (ei). In Malabar consent of all the mem- 
bers of *the tarwad is necessary to a sale, but no written 
consent is required. The signature of ths chief anandraven 
or member of the family, who is next in seniority to the 
harnaven or manager, is not necessary, but if given it is 
prima facie evidence of the assent of all who are interested 
in the property. If they did not in fact consent they are 
bound to prove their dissent ( e ). 

(e) Sid Da$i v. Gur Sahai. S All. 362 ; as to surrender to next heir Nqferdosa 
v. Modhu, 5 Cal. 732. ,, , , „ 

(d) MuteeooUah v. Radhabinode , S. D. of 1856, 596; Mohesh v. ,U<jra t 24 

Suth. 127. _ 

(e) Kondi Menon v. Sranginreagatta , 1 Mad. H. C. 248; Kaipreta v. 
Makkaiyil, ib. 859 ; Koyiloth v. Puthenpurayil, 3 Mad. H, C. 294. 
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§ 549. In this, as in all other cases, when a person deals 
with a qualified owner, he must prove the facts, either of 
purpose or consent, upon which he relies as giving validity 
to the transaction. But the amount of proof may vary con- 
siderably, according as he is the immediate party to the 
transaction, or only the representative of such party, and 
according to the lapse of time that has taken place, and 
other similar circumstances* And if he once proves the 
existence of a debt, which would justify the transaction, its 
continuunCe will be assumed, unless the person who contests 
the transaction shows sufficient cause for assuming that it 
was satisfied (/). Nor is he bound to prove that the facts 
were actually us they were represented to him, provided he 
made bond fide and* proper enquiry, and such facts were 
represented to him as would, if true, have justified the trans- 
action (<7). Nor is he in any case bound to see to the 
application of # the money (h). But the there statement in a 
document that ifc was executed for a particular purpose is 
not sufficient evidence either of the existence of the purpose 
or of the adequacy of the enquiry ( i ). Ifc is hardly neces- 
sary to add that, as between the widow herself and the per- 
son dealing with her, the transaction must be absolutely 

free from fraud, and must be shown to have been entered 

* 

into after the fullest explanation to her of its nature and 
consequences (7c). 

§ 550. A sale iu execution of a decree against a female 
heir is merely an involuntary alienation, and will be judged 
of by the previous principles. Where the suit is founded 
upon a purely personal debt or contract of her own, the 
decree can only be against her own person and property, 
and a «ale t in executiba will only convey her own interest in 

(/) Bunoomanper sad's case, 6 M. I. A, 893 ; Cavala Vencata v. Collector of 
MasuUpatam, XI M. I. A. 619 ; S. 0. 2 Suth, <P. 0.) 61 ; Lulchee r. Bokool, 16 
M, I. A. 209 3 S. C,3 B. L: K. <P. 0.) 67 s 8. 0. 12 Sutb, (P. C) 47 ; Jiao Kurun 
v. Nam* Mahomed * 14 M. I. A. 187 j S. 0. 10, B. L. XL «\ C.) 1. 

(g) Bunoomanpersad’s case, ub sup. s Kamesivar v. Bun Bahadoor, 8 I. A. 
8 3 S. q. 6 Cal. 848 j Act IV, of 1682, 1 (8 (Transfer of Property), , 

{h) mmoommper$aud*s case, ub sup / Bam Per shad v. ML Nagbunghshee, 
» Both. 501. 

(0 Sunker Lall v. Juddoobiftu, 9 Sutb. 985. See ante, §308, et sea. 

. Ik) Kameswar v. Buvu Bahadoor, 3 I, A. 8 ; 0. 6 Cal. 848 3 Sudisht v* 

Mt Bheobarat, 8 1. A. 89 ; Sadashiv v. Dfiakubai, S Bom. 450, 
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fclie property. Bat even though the foundation of the decree 
be a liability which might bind the reversioners, that alotie 
is not sufficient. The suit must be so framed as to show 
that it is not merely a personal demand upon the female in 
possession, but that it is intended to bind the entire estate, 
and the interests of all those who come after her. The 
reason of this is, that although in a suit brought to recover 
or charge au estate of which a Hindu female is the pro- 
prietress, she will, aS defendant, represent and protect the 
estate, as well in respect of her own as of the reVei'sionary 
interest; still, and on this very account, the plaintiff is 
bound to give notice that he is seeking so large a remedy, 
in order to put those who may be ultimately affected upon 
their guard, and to enable them to protect themselves (Z). 
If, therefore, the suit is framed so as only to claim a per- 
sonal decree against the heiress, the plaintiff will be relieved 
from the necessity ef proving anything beyon£ her personal 
liability. But then the decree can only be executed against 
the female holder personally, and against her limited interest 
in the land (m). 


§ 551. A different case is where the proceeding is nomi- 
nally against the heiress, but is really against her merely as 
representing the estate, that is, where the* debt on jvhich the 
decree is founded was not her own at all, but was.the debt 
of the last male holder. Here, again, there is a distinction, 
according as the decree was passed in the life of the male 
holder, and against him, or not. In the former case, if exe- 
cution has not been taken out during his life it may be taken 
out after his death against any property which he may have 
left behind. No matter into whose hands such property has 
passed (w), the property seized and sojd will be described as 


be parties to a suit framed for this purpose, sed gucere, They would certainly 
be entitled to come iu and ask to be made parties, and, of course, it would be 
safer to include them from the first, if ascertainable. 

{m) Nuaender v. Kaminee, II M. I. A. 241 } B. 0. 8 Suth. (P. 0.) 1 7iBai4m, 
J; 2 I. A. 276 j S. C, 1 Cal. 133 ; Mohima v. Ram Kishore , 16 

B. L. R. 142; S. 0. 23 Suth. 174 ; Kisto Moyee v. Prosunno , 6 Suth. 304. See 
^ r<8n ^ a * a ^ rgwama » * ; Siva Bhagiam v. Palm* 

(n) See ante, § 283, as to the effect of a gift or devise upon the right of a 
creditor. 
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the property of the deceased, and the entire interest in it will 
pass by the sale. But if no decree has been passed against 
him before his death, it is necessary to bring or revive the 
suit against Ijis representative, whether male or female. u In 
such cases the representative, and not the deceased, is the 
defendant ; and in the notification of sale, and in the certi- 
ficate of sale, it ought to be set forth that what is sold is the 
right title and interest of the representative on the record, and 
not that of the deceased person. As thfe whole estate of the 
deceased vests in his legal representative, the purchaser would 
be safe if the representative on the record were really the 
llegal representative. But on this point he wouffl be bound to 
satisfy himself, and must take the consequences if it turned 
out to be otherwise (o).” Therefore, where the deceased was 
divided, and therefore represented by his widow, but the suit 
was brought against his divided brother; and, conversely, 
where the deceased was undivided, and the suit was brought 
against bis widow, aud not against his brothers, in each 
case it was held that nothing passed to the purchaser at an 
\ auction sale under the decree (p). But where the estate is 
actually represented by a female, and the suit is properly 
, brought against her upon <a debt of the last male holder, no 
liability can possibly attach upon her personally. The basis 
of the suit against her is, that the estate which she holds 
13 bound, and that she is compellable to pay, not out of her 
assets, but out of the assets. Consequently, any decree 
; against her, and all proceedings in execution of it, will be 
i interpreted so as to give proper effect to the transaction. 
For instance, a man had given a bond, and died leaving an 
infaut son, and a widow who was guardian of the son. She 
was sued on the bond, . judgment was given against her, and 
execution was issued. The advertisement stated that the 
property was hers, and that the rights and interest of the 
debtor were to be sold. It was held that the estate of the 
deceased was what was sold, and that the purchaser had a 


(o) Per curiam, Hatha v* JamnA, 8 Bom. H. O. {A, 0. J.) 41. 
ip) Natha x. Jamni, 8 0. (A. 0. J.) 87 i BadabaH Prasad v. Poolbash 

Koer, 8 B. L. B, (F. B.) 81 ; S. 0. 12 Suth. (F. B.) 1 ; Phoolbaeh Koonwar x. 
lalla Jogeshur, 81. A. 7 j S. 0. 1 Cal. 226 j S. 0. 25 Suth. 285 ; flee Hendry v. 
Mutty LfU t 2 Cal. 825. 
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good title against the son (#). This decision was approved 
and followed by the Privy Council, in a case where a widow 
was sued for arrears of rent, which accrued due in the time 
of the husband. The plaintiff had, according to the practice 
which then existed, obtained a decree in the* Civil Court 
against the husband for the arrears. He then proceeded 
against the widow in the Collector's Court to enforce pay- 
ment from the estate. The decree was given against the 
widow as sole heiress and representative. It was held that 
the execution of this decree bound all the interests in the 
property, and not merely that of the widow (r). And where 
the advertisement of sale points to a decree against the 
husband as that which is being enforced, it is immaterial 
that it states that what is being sold is the right title and 
interest of the widow (*). 

§ 552. The self-acquired property of a man will descend 
-to his widow wherp his joint or ancestral property would 
not do so. But she has no other or greater jSoWer over the 
one than over the other {£). A different rule prevails among 
the Jains. A widow among them is said to have an absolute 
interest over her husband's self-acquired property. And 
apparently, if not an absolute, # yet a very much larger 
interest over his ancestral property than an ordinary widow 
possesses (u). * • 

§ 553. Another point on which there appears to*be much 
difference of opinion, is whether a widow or other female 
heir has any larger power of disposition over movable pro- 
perty than over immovable property. It is now finally 
settled, as regards cases governed by the law of Bengal and 


Her power over . 
self-acquisitious, 


Jains. 


Her power over 
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(q) Ishan v. Buksh Ali, Marsh., 614; S. G. Sitfch. (F. B.) 110. fcjpe Alulc- 

monee v. Banee Modhub, 4 Gal. 677. • • 

(r) Bwrbhunga v. Ooomar, 14 M. I. A. 605 ; S, 0. 10 B. L. It. 204 j S. C. 17 
Suth. 459. The effect of this and tho preceding decisions has been stated by 
the Judicial Committee to be “ that in execution proceedings, the Court will 
look at the substance of the transaction, and will nob be disposed to set aside 

xi. xr i. i i . _._„j u ai i2„j ik.i i- 


lly iLUTtW, v » 

Vydianathcvyyan v. Minakshi , 5 Mad. 5. 

(ay Mt. Nuzeerum v. Moulvie Ameerooddeen, 24 Sutb. 3. 

(t) Mt. Thakoor v. Rai Baluk Ram, 11 M. L A. 139 ; S. 0. 10 Suth. (P. 0.) 3. 
(w) 8heo Singh v. Mt. Bakho, 6 N. W. P. 382 ; S. 0, aM. op appeal, 5 1. A. 87 s 
S. O* 1 All, 688. 
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Benares, that there is no difference, and "that the same 
restrictions apply in each ease (v). But in both these deci- 
sions, and in that cited above, Aft. Thakoor v. Bat Baluk 
Bam, it was admitted by the Judicial Committee that there 
might be a difference in this respect between the law of 
those provinces, and that administered in the Mithila aud in 
Western and Southern India. Certainly as regards these 
latter districts there is a strong current o£ authority the 
other way (w). It is difficult to ascertain upon what ground 
these decisions rested. Most of them were given in accord- 
ance with futwalw which set out no reasons or authority. 
Whenever the question arises for final decision, it will be well 
to bear in mind the observations of the Judicial Committee 
iu Bhugwandeen v. ftlyna Baee (a?). These show that the 
texts which authorise a woman to dispose absolutely of mov- 
able property given to her by her husband, are different from 
those which control her disposition of property inherited, and 
that she may probably have larger powers over the former 
than over the latter. Also, that reliance can no longer be 
placed upon the much canvassed text of the Mitakshara (ii. 
11, § 2), as raising any analogy between property inherited 
by a woman and her stridhanum, as regards the right to 
dispose ot it. a 

§ 51 * 4 . Remedies against the acts op a female hbib. — 
This part of the subject divides itself into three branches 
—Who may sue ; for what they may sue ; and the equities 
that arise in giving relief. 

Who may sub. — No one can sue in respect of the acts of 
the female proprietor, except those who have an interest in 
the succession, an S who would be injured by the acts com- 

{ v ) Cossinaut By sack v. ifurrosoondry , 2 M. Dig., 198 $ affirmed in P. 0. 
Clarke, Rule*, 91 ; V. Darp., 97 i Bhugwandeen sr. Myna Base, ll M. I. A. 487 s 
S. C. 9 Suth. <P, 0.) 28. 

(w) See as to the Mithila, Yivada Cliintamani, 261 — 263 : Sre&narain v, Bhya 
JTta, 2 S< ft. 28 (29* 86) ; Doorga v. Poorun t 5 Sutb. 141, Madras : Madhaviya, 
§ 44 ; Hamasashien v. Akylanaummal, Mad. Dec. of 1849, 115 ; Gooroobttksh v. 
& utchmanu, ib, 1850, 61 ; Gopaula v. Narraina Putter , <6. 74; Cooppa v. 
SashappieUi ib, 1858* 220. Bombay : V May,, iv. 8, § 8 ; Bechur v. Baee Luk* 


H. 0. (0. O. J.) 1, 13 1 per cwrianf, Tutjaram v. Mathuradas. 5 Bom,< 
<*) 11 M. I. A. 510-114 ; a 0. 9 Sufeh. (P. CO 28. 
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plained of. It. is quite clear that a mere stranger cannot 

sue. And he is not put into a better position by joining 

the reversionary heirs as defendants, or even by obtaining 

their consent (y). Bui^ the further question arises, who is Suit by mer* 

a mere stranger? The next reversioner, that is the pre- * loner *’ 

sumptive heir in succession, lias only a contingent estate. 

But it is settled that this estate gives him such au interest as 
will justify a suit, where that interest is in danger ( 2 ). On 
the other hand it seems equally settled that only the imme- 
diate reversioners can bring such a suit (a), unless thp rever- 
sioners are themselves fraudulently colluding with the female 
heir, so that their protection of the estate is in fact with- 
drawn ( b ). 

§ 555. Fob what they may sue. — Of course an action 

* • 
agaiust the heir in possession is only maintainable in respect 

of some act of hers which is injurious to the reversioner. 

Such acts are of toyo classes, First, those which diminish the 

value of the estate ; Second , those which endanger the title 

of those next in succession. 

First . — Under this head come all acts which answer to the To restrain 
description of waste, that is, an improper destruction or dete- 
rioration of the substance of the property. The right of those 
next in reversion to bring a suit to restrain such waste, was yvasie by heiress 
established, apparently for the first time, by an elaborate judg- m P° a8eM10n ’ 
ment of Sir Lawrence Peel , C. J., in 1851 (c). What will 
amount to waste, has never been discussed. Probably no 
assistance upon this point could be obtained from an examin- 
ation of the English caaes in regard to tenants for life. The 


<y) Brojokishoree v. Sreenath Bose , 9 Sutb. 463. Nor can the assignee of a 
reversioner’s right sue, even though he would be the next reversioner after the 
assignor ; Baicharan v. Byari Muni, 3 B. L. B. (O. 0. J.) 70. Sed qy. as to 
last position ? If the assignment was valid ho became next revorsidber. See 
Ammur v. Mardun , 2 N. W. P. 31. 

(s) Lukhee v, Qokool , 13 M. I. A. 209, 224; S. 0 . 3 B. L. R. (P. 0.) 57; 
. C. 12 Suth (P. O.j 47 i Kooer Qoolab v. Kao Kurun, 14 M. I. A. 176; 
S. 0, 10 B. L. R. 1 j Jumoona v. Bamasoonderai , 3 I. A. 73 ; S. 0. 1 Cal. 289. 

(a) Gogunchunder v. Joy Varga, S. D. of 1859, 820 ; Brojokishoreev. Sree- 
nath Bose, 9 Suth. 463 j BaxUasoonduree v. Bamaaoonduree, 10 Sutb. 301 : but 
see Oojulmoney v. Sagormoney, Tayl. & B, 370; Kaghunath v. Th&kurx , 

*tb)miiramv. Soonnbun$,B. D. of 1859, 891; Shama Soonduree v. Jumoona, 
24 Suth. 86 ; Retoo v. Lalljee , ib. 399 ; Kooer CoolnK v. Kapkiirun, 14 M. I. A. 
176 : S. 0. JO B. L. R. 1, 193 ; Anand v. Court of Wards , 8 I. A. 14. 

(c) Hurry doss v. Rungunmoney, Sev, 657* 
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female heir is, for all purposes of beneficial enjoyment, full 
and complete owner. She would, as I conceive, have a full 
right to cut timber, open mkies and the like, provided she 
did so for the purpose of enjoying the estate, and not of in- 
juring the reversion. As Sir Laurence Peel said (cZ), t€ The 
Hindu female is rather in the position of an heir taking by 
descent until a contingency happens, than an heir or devisee 
upon a trust by implication. Therefore, a bill filed by the 
presumptive heir in succession againsfc*the immediate heir 
who has succeeded by inheritance, must show a case ap- 
proaching to spoliation.” She must appear not merely to be 
using, but to be abusing, her estate. Therefore, specific 
acts of waste, or of mismanagement, or other misconduct, 
must be alleged and proved. Unless this is done, the female 
heir can neither be prevented from getting the property 
into her possession, nor from retaining it in her hands, nor 
compelled to give security for it, nor can any orders be given 
her by anticipation as to the mode in which she is to use or 
invest it (e). But where such a case is made out, the heiress 
will bo restrained from the act complained of. In a very 
gross case, she may even be deprived of the management of 
the estate, ^ and a receiver appointed. Not upon the ground 
that her act operates as a complete forfeiture, which lets in 
the nei't estate, and entitles the reversioner to sue for imme- 
diate possession, as if she were actually dead (/), but upon 
the ground that she cannot be trusted to deal with the estate 
in a manner consistent with her limited rights in it (gr). In 
such a case the next heirs may be, fcfut need not necessarily 
be, appointed the feceivers, unless they appear to be the 
fittest persons to manage^for the benefit of the estate ( h ) ; and 
the Court will, unless .perhaps in a case where the female has 
been guilty of criminaf fraud, direct the , whole proceeds to 
be paid over to her, and not merely an allowance for her 

(d) Hurrydoss v. Rung unmoney , Sev. 661. 

(a) gurrydoss v. Vppoornah, 6 M. I. A. 433 ; Hindoo v. Bolie, 1 Suth. 125 5 
Grose v. Amirtamayi , 4 B. L. E. (0. 0. J.) 1 ; S. 0 . 12 Suth. (A. O. J.) 18. 

(/) Per curiam , Rao Kurun v. Nawab Mahomed } 14 M. I. A. 198 : S. 0. 10 
B. It. K. 1 ; Kishnee v. Khealee, 2 N. W. P. 424. 

' {g) Nundlal v. Bolakce , S. DU of 1854, 351 j Qouree Kanth v, Bhugobutty* S. 
D. o 1 1868, 1108. 

(h) Qolukmonu v. Kwhenptread, S. D. of 1859, 210, 
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‘maintenance (i); In one case the widow had given up the 
estate to a third party, under threat of legal proceedings, 
and refused to have anything to* do with the assets. It was 
held that the reversioners might sue the widow and the 
third party to have, the possession restored to the proper 
custody, and that a manager should be appointed to collect, 
account for, and pay into Court, the assets, to be held for 
the ultimate benefit of the heirs who should be entitled to 
succeed at the death of the widow ( k ). 

Of course the reversioners will be equally entitled to 
restrain the unlawful acts of persons holding under the 
female heiress (Z), But the mere fact that strangers are 
affecting to deal with the property as their own, without 
actual dispossession of the intermediate estate, or waste, or 
injury to it, gives no right of action against them to the 
reversioner, either for a declaration of title, or otherwise (m). 

§ 556. Second . — During the lifetime of the heiress no one 
can bring a suit to have it declared that he wiTl l?e the next 
heir at her death. Because as his title must depend upon 
the state of things existing at her death, a suit before that 
time would be an unnecessary and useless litigation of a 
question which may never arise, qr may only arise in a dif- 
ferent form (w). But he may sue to remove that which 
would be a bar to his title when it vested in possessioil. 

There are two classes of transactions which would have 
this effect : first, adoptions ; second , alienations. 

§ 557. It was ruled under the Limitation Act XIY of 
1859, that the mere fact? of an adoption was no necessary 
injury to a reversioner, until his right to possession arises, 
and that the Statute of Limitations ran from the latte.r date, 
and not from the date of the adoption. And under tbq new 

i * 

(») NunMal v. Bolakee, S. D. of 1854, p. 351; S. D. of 1859, 210, swra-, 
Lodhoomona v, Ounneschunder t S. D. of 1859, 436 : Koroonamoyee v. Qcibind - 

Nando. Lai, 1 B. L. R. (A. 0. J.) 27; 
Tumoona , 24 Suth. 86. 

R. (A. C. J.) 362 ; S. 0. 24 Suth. 86, 
;h. 444. 

Sup. Vol. 48; S, 0. Suth. Sp. 165; 
ad. H. C. 119. 

7 B. L. R. 669; S. 0. lfl Suth. 18. 

608 ; S. C. Sev. 638; Kathama Natchiar 
15 B. L. R. 83 ; S. 0. 23 Suth. 314 ; 


nath y S. D. of 1859, 944 ; Maharani v. 
S. O. 10 Suth. 78 ; Shama Soonduree v. 

(A) Eadha Mohnn v. Bam Dm, 3 B. ] 
not©. See Joymooruth v. Buldeo , 21 Su 

(l) Qobindmani v. Shamlal , B. L. It. 
per curiam> Kamavadhani v, Joysa, 3 M 

(m) Suraj Banai Kurvwar v. Mahipat, 

(n) Pranputty v. Lallah Futteh, 2 Hay, 
v. Doraainga Tever y 2 I. A. 169 ; S. C, 
Chreman v. Waheri y 8 Oal, 12. 
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to set aside 
alienations. 


When maintain- 
able. 


Act XV of 1877, Sched. ii., § 118440-141* this seems $till 
to be the case unless where a declaration that the adoption 
is invalid is sought for (o). < But in any case it was settled 
that the next reversioner might bring a suit for a declara- 
tion that tile adoption was invalid, on the ground that he 
might otherwise lose the evidence which would establish its 
invalidity, when the occasion arose (jt>). Bnt the granting 
of merely declaratory decrees is discretionary (#), and in 
one case where the evidence was unsatisfactory, the Court 
refused to make any declaration (r), And no declaration 
will be made as to merely collateral matters, such as the 
existence of agreements to give or receive in adoption, 
where the declaration, when made, would not affect the 
validity of the adoption (s), 

§ 558. It was at one time thought that alienations by a 
widow beyond her powers were absolutely void, and even 
operated as a forfeiture of her estate. # Consequently, that 
the reversioners might sue to have the estate restored to the 
widow, or even placed at once in their own possession. It 
is now, however, settled that this is not the case. Such an 
alienation will be valid during the widow's lifetime. If not 
made for a lawful purpose, such as will bind the heirs, it 
has no ©Sect against them till their title accrues; they may 
then *bu& for possession, and the Statute will run from that 
date (t)l But here, as in the case of adoptions, the validity 
of the transaction may depend upon facts the evidence of 


(o) See ante , § 145, » 

(p) Chunder v. Dwarkanath, S. D. of 1859, 1623 ; Nobinkishory v. Gobind , 
Sev. 628, note j per curiam i Gangopadhya v. Maheschandra, 4B. U R. (F. B.) 
9; S. 0. 12 Sutb. (F. B.)14 ; Brojo v. Sreenalh Bhose, 9 Sutb. 463: Mrinmoyee 
v. Bhoobunmeyee, 15 B. L. R. 1 ; S. 0, 28 Sutb. 42 ; Siddhessur v. Sham GHand , 
15 B. L. R. 9, note ; S. 0, j}8 Sutlu285. {See as to Statute of limitations in these 
two last cases). Kotomarti* v. Vardhanamma, 7 Mod, H, C. 851; Kalova v. 
Padapa , 1 Bom. 248 ; Jmioona v, Bamasoovderai , 3 I. A. 72 1 S. C. 1 Cal. 289 ; 
Anund v. Court of Wards , 8 I. A. 14 ; S. C. 0 Cat. 764. 

(q) ' Sreenarain v. JSrsemuity , 11 B, L. R. 171, 190 ; S. 0. 19 Suth. 138 ; S. 0. 
I. A. Sup. Vol. 149 : Motee Lai v. Bhoop Singh 1 8 Sutb. 04 s Brqio v. Sreenath 
Bhose t 9 Sutb. 468. 

(r) Brohtiio Moyee v. Anund tail, 19 Sutb. 419. 

(s) Sreenarain v. SreemuUy f 11 B. I*. R. 171, supra . 

(t) Whore the suit is during the life of a widow to declare her alienation void 

beyond her life, the statute run* from the alienation. If after her death for 
possession, the statute runs from the death. In each case the period is twelve 
years. Act XV of 1877, Sched, ii. § 125, 141 ; Pursut Koer y* Palut JBoy, 8 
CUl. 442. * • 
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which would be* lost by delay. Therefore, a suit will lie by 
the reversioner at once, not to set aside the transaction 
absolutely, but to set aside so touch of it as would operate 
against himself («). But a suit of this character must be 
, founded on specific 'instanced of alienation extending beyond 
the restricted powers of the heiress. A suit to restrain all 
alienations would not be maintainable, bocause the validity 
of each alienation would depend upon the circumstances 
under which it was made, and could not be decided upon 
bef orehand ( v ) . Such declarations will not be* granted, 
unless the act complained of is one which, if allowed to 
stand unchallenged, would be an injury to the estate of the 
next heir (w). And they may be refused, at the discretion of 
the Court, if it appears that the lapse of, time will not render 
it more difficult for the next heir to establish his right when 
the succession falls in, e for, if this be so, the litigation is 
premature and unnecessary (#). 

§ 559. It was formerly unsettled how far % decree in a 
declaratory suit would bind any but the parties to it. Where 
a suit is brought by or against a female heiress in possession, 
in respect of any matter which strikes at the root of her title 
to the property, it is held that a decree, fairly and properly 
■ obtained against her, binds all the reversisuers, because she 
completely represents the estate ( y ). But it is by ho fheans 


(it) Qobindmani v. Shamlal , B. L. R. Sup. Vol. 48 ; S. 0. Suth. Sp. 165; 
Oodoy v. Vhunmonee, 8 Suth. 183 j Grose v. Amirtamayi , 4 B. L. It. (O. 0. J.) 1 ; 
S. X). 12 Suth. (A. O. J.) 13 ; Shfwak v. Syad Mohammed , 3 B. L.’ R. (A. 0. J.) 
196; 8. 0. 12 Suth. 26 ; Lalla Chuttur v. Mt. Wooma , 8 Suth. 273 ; Bykunt v. 
Qrish C hinder, 15 Suth. 96; Bistobehari v. Lala Bisjnath , 7 B. L. R. 213; 
S. C. 16 Suth. 49 ; JJamoodur v. Mohee Kant , 21 Suth. 54. See per Macpher - 
•on, J., Prosunno v. Trivoora, 24 Suth. 88, explaining Brin da v. Pearee, 9 Suth. 
460 s Shmisool v. Shewukram, 2 1. A. 7 ; S. C*14B. L,R. 226 j S, 0. 22 Suth. 409. 
Such a suit may be brought by a person who is a' wsversioner, though no is not 
the next in expectation . Gauri v. Gur Sahai , 2 All. 41. 

(i>) Pranputtee v. Mt Poorn , S. D. of 1856, 494 ; S. C. on review, Lalla Futteh 
v. Mt. Pranputtee, S. I), of 1857, 381. 

(w) Sreenarain v. Sreemutty, 11 B. L. R. 171 ; S. 0. 19 Suth. 133 ; S. C. I, A. 
Sup. Vol. 149 ; Behary v. Madho, 13 B. L. R. 222 ; S. 0. 21 Suth. 430 ; Nilmony 
v. Kally Churn, 2 I. A. 83 j S. 0, 14 B. L. R. 382 ; S. C. 23 Suth. 150. 

(®> Behary v. Madho , ub sup. 

(y) Katama Natchiar v. Rajah of Shivagunga, 9 M. I. A. 539, 604 ; S C. 2 Suth. 
(P.O.) 31 ; Nobinchunder v. Gurti Persad , B. L. R. Sup. Vol. 1008 ; S. C. 9 Suth. 
895; approved, Aumirtolall v. Rajoneekant, 2 I. A. 121 ; S. C. 15 B. L, R. 10; 
8* 0, 23 Suth. 214. As to effect of Statute of Limitations, see Natha v. 
Jamni, & Bom. H. O. (A. 0. J.) 37 ; Bramtyoye v. Kristomohm , 2 Cal., 222 s 
Jv andkumar v, Radha Kuari, 1 All. 282; ante, § 550, 
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clear that the same result would follow in a suit where she 
was not defending her own title at all. In one case of an 
application to set aside an adoption, the Judicial Committee 
said that they would give no opinion what the effect of a 
decree in such a suit might be : whether one in favour of 
the adoption would bind any reversioner except the plain- 
tiff, or whether one adverse to the adoption would bind the 
adopted son, as between himself and anybody except the 
plaintiff ( 2 ). In a later case they refused to give any 
declaration as to the effect of a will upon the rights, if any, 
of an unborn son, 011 the ground that no judgment which 
they could give would affect his rights (a). Now, by Act I 
of 1877, s. 43 (Specific Relief) it is provided, that a decla- 
ration made under Qhap. VI is binding only upon the parties 
to the suit, persons claiming under them respectively, and, 
where any of the parties are trustees, on the persons for 
whom, if in existence at the date of the declaration, such 
persons wtful'd be trustees. 

§ 560. Equitiks. — In general^ where a conflict arises 
between the reversioner and the alienee of the heiress, the 
question is simply whether her alienation was for a lawful 
j and necessary purpose, ov not. If it was, it binds him ; if it 
was not/ it does not bind him. In either view no equity can 
arise between them. And when the sale is valid, the rever- 
sioner is^not at liberty to treat it as a mere mortgage, and to 
set it aside on payment of the amount which it was proved 
that the female in possession had been under a necessity 
to raise (b\ But in some cases the reversioner is at liberty 
to set aside the transaction, but only ou special terms. For 
instance, if the fieiress sold a larger portion of the estate 
than was necessary to raise the amount which the law 
authorized her to raisto, the sale would not be absolutely void 
as against the reversioners, but they could only set it aside 
(if at all) upon paying the amount which the widow was 
authorised to raise, with interest from her death, the defend- 

( z ) Jumoona ; v. Bamasoonderai L 3 I. A. 72/ 84; 8. O. 1 Oal. 289. See per 
Peacock, 0. J., Brojo v. Sreenath Bose, 9 Suth, 465 ; per Mwrkby, J.. Brohmo v. 

13 B. L. R, 225 ; £. 0. 19 Snfcb. 430. 

<«) Mam Lai MookeHee r. Secy . of State, 8 1. A. 40; S. 0. 7 GaL 30.4. 

(5) Sugeeram v, Juddoobuns } 9 Bath. 284. A 
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ant accounting for rents and profits from the same period (c). 
And it is probable that even this amount of relief would not 
be granted, unless the circumstances were such as to affect 
the purchaser with notice that the sale was in excess of the 
legal requirements at the case ( d ) ; or unless it was shown 
that he had failed to make proper enquiries upon the point (e). 

§ 561. On the other hand, where the female heiress has 
sold property in order to pay off a mortgage on the estate, if 
it appears that her funds were sufficient to have enabled her 
to satisfy it without alienating the property, the s&leVill be 
set aside at the suit of the reversioners. But only on the 
terms of treating the mortgage as a subsisting debt, and 
giving the purchaser credit for the amount, which otherwise 
the heir would have had to meet (/}. Here, it will be 
observed, the heiress might, without any breach of duty, 
have allowed the mortgage to continue, leaving the rever- 
sioner to pay it off <5r not, as he thought best. But I do not 
imagine the same rule would be applied, if tfie widow sold 
the estate, without any necessity, to pay off claims which 
she herself was bound to meet, such as her husband's debts, 
or the maintenance or marriages of dependent members of 
the family ; for the result of such a course would b§, to shift 
the burthen of these claims off her own shoulders upon those 
of the reversioner. 

(c) JPhool Chund v. Hughoobuns , 9 Sutb. 108 ; Mutteeram v. Gojpaul, 11 
B. L. K. 416 ; S. O. 20 Suth. 187. 

(d) Kamikheuprasad v. Jagadamba , 5 B. L. R. 508. 

(e) LulleSt v. Sreedhur , 13 Sixth. 457- 

(/) tihwmool v. Shewukram, 2 I. A. 7 ; S. C. li B. L. R. 226 ; S. C. 22 Suth. 
409 ; Sadashiv v. Dhakubaiy 5 Bom. 450. * 
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CHAPTER XXI. 


Woman's 

pecvlium. 


Its origin and 
growth. 


woman’s ESTATE/ 1 ' 

In Property not inherited from Males. 

§ 562. This Chapter will be devoted to a discussion of 
that which is generally spoken of as stridhanum, or woman’s 
peculium, or property specially so called. But I have pre- 
ferred the more general heading, so as to avoid disputes as 
to whether any particular species of property comes within 
the definition of stridhanum or not. Such an enquiry is 
frequently no more than a dispute about words (a). To the 
historical or practical lawyer the only question of interest 
is, what at e the incidents of any sort of property. Its name 
is a matter of indifference^, .unless so far as that name guides 
ns in ascertaining Jibe incidents. If the name itself has beeu 
applied to different things at different times, it is more likely 
to mislead than to guide ( b ). 

§ 563. It is evident that the recognition of any right of 
property in women must have been of gradual growth. In 
every race there has been a time when woman herself is no 
more than a chattel, and incapable of any property except 
what her owner allows her to possess, and so long as he 
allows it. Indications^ such a state of society have already 
been pointed out in the Sauskrit texts (§ 69), Dr. Mayr 
adduces passages from the Veda to show that in early times 
married women pursued independent occupations, and 
acquired gain by them (c), but both Manu and Katyayana 

(a) See per Holloway, J., Kattama Nachiar v. Dorasinga Tovar , 6 Mad. H. 0. 
340. 

(t) The whole subject of stridhanum is very elaborately discussed by Dr. 
Mayr (pp. 164—179). I^have borrowed much from him throughout this chapter, 
and sat merely in passages where thSbe is a special reference to his work. 

<c) Mayr, 162. 

' * « «> 
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assert that theif* earnings were absolutely at the disposal of 
the man to whom they belonged (<2). The simplicity of a 
Hindu household would limit A woman’s possessions to her 
own clothes and ornaments, and perhaps some domestic 
utensils. Her hus]?&nd, if, he chose, might recognize her 
right to these, but it would seem that in early times this 
right ended with his life. That is to say, as soon as he 
died, the dominion over her passed to others, and with it 
the power of appropriating her property. Vishnu says, 
“ those ornaments which the wives usually wear should not 
be divided by the heirs, whilst the husbands of such wives 
are alive/’ Messrs. West and Biihler add in a uote, “ But 
the ornaments of widows may be divided. The latter point 
is especially mentioned by Nanda PanfUta” (e). The same 
text apparently is found in Mann , where it is slightly 
altered, so as to prohibit the husband’s heirs from taking 
the property of a woman even after the husband’s death. 
This is the meaning put upon it in the Mitalfshara, and no 
doubt was a later phase of law (/). In accordance with it 
is the remark of Apastamba, “ According to some the share 
of the wife consists of her ornaments, and the wealth which 
she may have received from her relations” ( g ). That is to 
say, an after usage sprang up of recognizing the right of 
the woman, by formally allotting her special property to 
her upon a family division. It would be a still further 
advance to separate her property completely from that of 
her husband, by making it pass after her death in a dif- 
ferent line of descent. 

§ 564, Infant marriage is so universal in India that a 
girl, even in a wealthy family, would seldom possess orna- 
ments of any value before betrothal For her 4 property 
would commence at her bridal, in the shape of gifts from 
her bridegroom and her own family. Gifts of the former 
kind were probably the earlier in point of time. The bride- 
price in all its varied forms, as a bribe before marriage, or 


(d) Manny viii. § 418 j Daya Bhaga, iv. 1, § 19. 

(fij Vishnu, xvii. § 22, as explained by his commentator Yaijayanti. 
(/) Mann, ix» $ 200 ; Mitakshara, ii. 11? § 33 j Mayr, 164. 


(g) Apastamba, ii. 14, § 0. 
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Early texts as 
stridhanum. 


a reward immediately after it; as a payment to the parents, 
or a dowry for the wife, is one of the earliest elements in 
every marriage which has pissed beyond the stage of pure 
capture (h). Gifts by the girl's own family pre-suppose that 
consent, which was only asked f©r when*the parental domi- 
nion was recognized (§ 76). But they do not necessarily 
involve the idea that her right to separate property had yet 
arisen. Dr. Mayr suggests that when the husband’s rela- 
tions began to make gifts to her, such* a separate capacity 
for property must have been recognized, and therefore that 
gifts of this class are later in point of origin than the others 
( i ). For obvious reasons gifts from strangers, or persons 
beyond the limit of very close relationship, would not be 
eucouraged, and, if permitted, would pass to the husband. 
Similarly, any earnings made by the wife could only be 
made by the permission of the husband, and as a reward 
for services wjiich she could otherwise be rendering in his 
family. Tliey*also would be his, not hers. 

§ 565. The texts in regard to stridhanum accord with the 
above views. The principal definition is that contained in 
Manu , “ What was giveu before the nuptial fire ( adhyagni ), 
what was.given on the bridal procession, what was given in 
token of love ( dattam priti-lcarmani), and what was received 
from a brother, a mother, or a father, are considered as the 
six-fold (separate) property of a (married) woman” (fc). The 
words u a brother, a mother, or a father,” appear to be given 
only by way of illustration, for he s Ays in the next verse, 
u What she received after marriage ( anvadheyam ) from the 
family of her husband, and what her affectionate lord may 
have given her, shall be inherited, even if she die in his life- 
time, by his children” (i). Vishnu and Yajnavalkya give 


(h) Maine, Early Instit., 324; Mayr, 168; ante, § 77* 

{ i ) Mayr, 169. 

(h) Mann, ix. § 194. Narada gives the same definition (xiii. § 8), substituting 
for 14 a token of love,” “her husband’s donation.*' The Daya Bhaga, (iv. 1, 
S 7) observes that this does not include the heritage of her husband. See as to 
stridhanum generally, Mitakshara, ii. 11 ; V. May.,iv. 10 ; Smriti Chandrika, ix. ; 
Daya Bhaga, iv. 1 ; D. K. B. ii. 2; Viramitrodaya ; W. & B. 495; Madhaviya, 
§ 60; Yaradrajah, 45 ; Vivada Chintatnani, 256. The term 44 given before the 
nuptial fire,” includes all gifts during the continuance of the marriage cere- 
, monies. Bistoo v, Hadha Soander, ltP Suth. 115. 

<i) Ih. § 195. 
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a similar enumeration, but both add, that which a woman 
receives when her husband takes another wife, Vishnu 
substitutes the term sulka or*fee for the “gift in token of 
love;” and Yajnavalkyd terminates his list witji the myste- 
rious adyam , or &o.*which Vijnanesvara expands into, “ And 
also property which she may have acquired by inheritance, 
purchase, partition, seizure, and finding” (m). 

§ 5G6. It will be observed that these various classes of 
property have all these qualities in common, that they belong 
to a married woman, that they are given to her in her capa- 
city of bride or wife, and that, except perhaps in the case of 
purely bridal gifts, they are given by her husband, or by 
her relations, or by his relations. Jimuta Vahanct expressly 
limits gifts presented in the bridal procession, to such. as are 
received from the family of either her father or mother. In 
this Jagannatlia differs from him, being of opinion that gifts 
received from any *one would come within definition, 
and a futwcth to the same effect is recorded by Mr. W. 
MacNagliten (n). It is probable that in early times strangers 
to the family did not take part in family ceremonies. The 
sulha or fee is variously described, as being a special present 
to the bride to induce her to go cheerfully to the mansion of 
her lord (o), or as the gratuity for the receipt of which a girl 
is given in marriage (p). Varadrajah puts the latter view 
even more coarsely, when he describes it as, “ What is given 
to the possessors of a maiden by way of price for the sale 
of a maiden” ( q ). In t\\e Viramitrodaya it is stated to be, 
u the value of household utensils and the like which is taken 
(by the parents) from the bridegroom, and the rest, in the 
shape of ornaments for the girl” (r). # These various mean- 
ings probably mark the different steps, *by which that # which 
was originally received by the parents for the sale of their 
daughter, was converted into a dowry for herself (s). A 


{m) Vishnu, xvii. § 18 ; Yajnavalkya, ii. § 143, 144 : Mifcaksliara, h. 11, § 2. 
See also Katyayana, Mifcaksliara, ii. 11, § 5 j Devala, Daya Bhaga, iv. 1, § 15. 
See ante, § 624. _ _ 

(w) Daya Bhaga, iv. 1, § 6; 3 Dig. 669 j 2 W. Ma.cN. 1*2. 

(o) Vyasa, 3 Dig. 570 j Daya Bhaga, iv. 3, § 21. 

(p) Mifcaksbara, ii. 11, § 6, • 

Varadrajah, 48. 

<r) W. & B. 500. . M Mayr, 170 j ante, § 77. • 
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still later signification was given to the wofd, when it was 
taken to denote special presents given by the husband to the 
wife for the discharge of extra household duties (£), or even 
presents given to her by strangers for the exercise of her 
influence with her husband or her family {u). 

’ Of course an unmarried woman might have property, either 
in the shape of ornaments or other presents, given to her 
by her affianced bridegroom, or by her own family, or pro- 
perty which she had inherited from others than males. The 
former class of property is expressly recognized as stri- 
dhanum , and goes in a peculiar course of descent (v). And 
in Bengal, property devised by a father to his daughter 
before her marriage has been held to be her stridhanum , and 
descendible as such (w). Her property inherited will be 
treated of hereafter (§ 581). 

§ 567. Before quitting this branch of the subject it is 
necessary tp explain two terms which are frequently used 
in regard to stridhanum ; that is, Saudayilca and Yautaka , 

! with its negative Ayautaka . Yautalca refers exclusively • to 
gifts received at the time of the marriage (a?). Ayautaka of 
course is that which does not come within the term yautaka . 
Saudayika is translated as u the gift of affectionate kindred.” 
The author of the Smriti Cbandrika limits it to wealth 
“ received by a woman from her own parents or persons 
connected with them in the house of either her father or her 
husband, from the time of her betrothment to the comple- 
tion of the ceremony to be performed on the occasion of her 
entering her lord’s house” {y). But the same texts of 
Katyayana and Vhfasa, upon which he places this interpre- 
tation, are explained bf others as including gifts received by 
her fr£m her husband/ and from others after her marriage (z). 
The modern futwahs and decisions take the same view. 
Provided the gift is made by the husband, or by a relation 


(0 Katyayana, S Dig. 563. 

(it) Daya Bhaga. hr. 3, § 20, 

M Mitakahara, U. 11, $ 30 j V. May., iv. 10, §33. 

*w) Judoonath v. fiussmt Gpomar, 11 3. h. 3, 286 j S. 0. 10 Bath. 264. 

* (x) Daya Bhaga, iv. 2, § 13— -15 * Smriti Cbandrika, lx. 8, $ 13. 

(y) Smriti Cbandrika, «. 2, § 7. 

<*) Viramitrodaya, W. & B. 409 ; ‘Madhariya, § 50, p. 42 ; Varad rajah, 50 ; 
Daya Bfcgfa, iv.l, § 21. 
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either of the woman or of her liusbaud, it seems to be 
immaterial whether it is made before marriage, at marriage, 
or after marriage; it is equally her saudayika (a) . All 
saviugs made by a woman from her stridhanum , aud all pur- 
chases made with ft, of ccfarse, follow the character of the 
fund from which they proceeded (b). And her arrears of 
maintenance have also been held to be her stridhanum , 
under a text of Devala , which speaks of her subsistence, 
ie what remains of that which is given for hey f^od and 
raiment — as being her separate property (c). Whether 
such arrears are also saudayika is a different question. The 
importance of the distinction arises, when her power of 
disposition over any particular property, and her independ- 
ence of marital control, come under consideration, 

§ 568. The Mitakshara, in treating of woman's property, 
expressly includes, under that term all property lawfully 
obtained by a woman, in its most general sense, and lays 
down no rales whatever as to her power of disposal of it (d). 
N6 inference of course can be drawn that she has the same 
power over all the species there enumerated. This is a 
point which Vijnanesvara has, nowhere discussed. The 
question is minutely examined in the Smriti Cfiandrika, 
and in the Viramitrodaya, where distinctions are dfawli as to 
a woman's power of alienating different sorts of property, 
Jimuta Vahana y however, follows Katyayana in limiting the 
term stridhanum , as used by him, to that property (t which 
she has .power to give,* sell, or use independently of her 
husband's control" (e). But it is evideut Jhat a woman may 
have absolute power over her property, as regards all other 
persons but her husband, aud yet be fettered iu her disposal 
of it by him. Her property, therefore (taking^ it in its 


Saudayika . 


Her power of 
disposition, 


(a) Gosaien v. Mt. Kishenmunnee, 0 S. D. 77 (90) ; Door? a v. Mt.Tejoo, 6 
Suth. Mia., 63} Gangadaraiya v. Parameswaranvma, b Mad. ll. O. ill 5 
Je&voun v. Mt. Sona , 1N.W.P. 66; Kashee v. Gour Kishore, 10 Suth. 139 5 
Radha v .Bmshur, 6 N. W . P. 279 ; llurrymohun v. Shonatun, 1 Cal. 27 o ; 
Ramm&mi v. Virasami , 3 Mad. H. C. 272. - . f _ , 

ib) Luohmunv. KalU Churn, 19 Suth. 292 (P. 0.); Venkata v. Swtya, 1 Mad. 
281. Bee Burst v, Mussoorie Bank , 1 All. 762. 

(c) Daya Bhaga, iv. 1, § 15} Court of Vfyrds v. Mohessur, 16 Suth. 76. 

(<*) Mitakehara, it. 11, | 2, 3. e 

(*) Daya Bhaga, iy. 1, § }8, 19 ; D. K. S. h. 2, § 24. • 
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widest sense), falls under three heads: Property over 

which she has absolute control, 2nd , Property as to which 
her control is limited by her husband, but by him only ; 
3 rd y Property which she can only deal with at all for limited 
purposes. 

§ 509. First. Saudayika of all sorts, whether movable 
or immovable, which has been given by relations other than 
the woman's own husband, and saudayika of a movable 
character which has been given by him, are absolutely at a 
woman's own disposal. She may spend, sell, devise, or 
give it away at her own pleasure (/). The same rule 
applies to land which a woman has purchased by means of 
such saudayika as was absolutely at her own disposal (g ) . 
Her husband can neither control her in her dealings with 
it, nor use it himself. But he may take it in case of extreme 
distress, as in a famine, or for some indispensable duty, or 
during illirasfr, or while a creditor keeps him in prison. 
Even then he would appear to be under at least a moral 
obligation to restore the value of the property when able to 
do so. What he lias taken without necessity he is bound 
to repay with interest (h). * But this right is purely a per- 
sonal one in the husband. If lie does not cliobse to avail 
himself of it, his creditors cannot ( i ). 

Jagannatha states that property which a woman has 
inherited from a woman is also absolutely at her disposal (&). 
As she can only inherit from a relation this soems to be 
sound in principle. But I am not fcware of the rule being 


(/) Daya Bhaga, iv. 1, § 21 — 23 ; D. K. S, ii. 2, § 26, 31, 32 ; V. May, iv. 10, 
§8,9: flrmrifci Chandrika., ix*2, § 1 — 12 j Luchmun v. Kalli Churn , 19 Suth. 
292 ; Kullumtnal v. Kuppu , 1 Mad. H. C. 85; 2 W. MacN. 215 ; Wulubhram 
v. Bylee, 2 Bor. 440 [481 j; Venkata v. Suriya , 2 Mad. 333 (P. C.) 

(g) Venkata v. Suriya , 2 Mad. 333. Where a married woman with etridha - 
nwn contracts she will be assumed to have intended to satisfy her liability out 
of her separate property. Govindji v. Lakmidas j 4 Bom. 318; Narotam v. 
Nanka, 6 Bom. 473. lx she is unmarried at the time of her contract, she will 
be liable personally, and not merely to the extent of her stridhanum, for 
payment of her debt, even though she marries before it is enforced. Nahalchand 
v* Bat Shiva , 6 Bom. 470. 

(h) Mitakshara, ii. 11, §, 81, 30 ; Smriti Chandrika, ix. 2,j 13—22 ; Madhaviya, 
§ 51 ; V. May., iv. 10, § 10 ; Daya Bkaga, iv. 1, § 24? D. K. 8 ii. 2, § 33. 

(i) Yiramitrodaya, p. 225, § 6 ; 1 fjfcra. H. L. 27 ; 2 Stra, H. L. 23 j fukaram 
v. Gunaji 8 Bom. H. C. (A. 0. J.) 129 ; Uadha v. BUeshur, 6 N. W. P. 279, 

(*) afcig. 629. 
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positively so laid clown elsewhere. It is decided that wher <3 
property given by any person to a woman would be her 
stridhanum, it will equally be •such if devised (Z). There 
seems no reason why the same rule should not be applied 
to property inherited. Ik has, however, been stated in 
Bengal that a woman who inherits from a woman only 
takes a qualified estate, which descends on *the death of the 
taker to the heirs of the woman from whom she took, not 
to her own heirs (fa). No question as to the power of 
alienation arose in the case in which this dictum occurs, 
and of course an absolute power of disposal might well 
co-exist with a special line of descent. 

§ 570. Secondly. Devala mentions a woman’s gains as 
part of the separate property, over which she has . exclu- 
sive control, and which her husband cannot use except in 
time of distress. But it is probable that he employs the 
word in the sense of gifts (?i). Katyayana lays down that 
“ the wealth which is earned by mechanical 5,rtS, or which 
is received through affection from any other (but the kin- 
dred), is always subject to the husband’s control.” And 
Jimuta Vahana adds that he has a right to take it, even 
though no^distress exist (o). *So, the Smriti Qhandrika 
states that “ women possess independent power only over 
saudayiha , and their husband’s donation, except immovables, 
and that their power is not independent over other sorts of 
property, although they may be stridhanum ” (p). But her 
authority over such property is only subject to her husband’s 
control. * He may take it, but nobody else can. Therefore, if 
she dies before her husband, the property remains in his pos- 
session, and passes to his heirs. But if he dies before her, 
she becomes absolute owner of the property, and at he* death 


Property subject 
to linsband’a 
control. 


In other respeota 
absolutely here. 


( l ) Ramdolal v. Joy money, 2 M. Dig. 65; per curiam , Judoonath v. 
Bussunt Coompr, 11 R. L. R. 295 ; S. C. 19 Sutb. 264. 

(m) Prarikisaen v. Noyanmoney, 5 Cal. 222. 

to,) Data Bhaga, iv. 1. § 15, See a different rendering of the same text at : 
Dig. 877, where the word " gains” is translated “ wealth received by a womai 
(from a kinsman).” The Viramitrodaya, (p. 228 § 7.) emitting gain, u “ what i 
revived from any person who makes the present for the purpose or pleasing i 

fWlHy» Bhaga, i,. 1, $ 19. 20; D. K. S. ii. 2, § 26, 28, 29; V. May., ir. 10, 
S 7 j Ramdolal y, /oywwmev*J* M. Dig. 65t 
(p) Smrili Ohandrika, it* 2, § 12. 

.• 
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it passes to her heirs, not to those of her hu&band (q). And 
of course the rule would be the same, if the acquisitions were 
made by a widow (r). It has been suggested by the Madras 
High Courtj upon the authority of a remark by Mr. Cole- 
brook, that even as regards landed property not derived 
* from her husband, a married woman would be incapable of 
1 making an alienation without her husband’s consent (a). 
There is also a text of Katyayana, which implies that the 
husband has a control over his own donations which are not 
of an iinmovable character, and that the woman for the first 
time acquires complete power of disposal after his death ( t ). 
There can be no doubt that a husband would always be able 
to exercise a very strong pressure upon his wife, so as to 
restrain her from giving away her own private property, just 
as an English husband would do, if his wife proposed to sell 
her diamonds. But the texts referred to seem not to con- 
vey any more, than a moral precept, whilS those already cited, 
which assert her absolute power, are express and unqualified. 

§571. Thirdly. Immovable property, when given* or 
devised by a husband to *■ his wife, is never at her disposal; 
even after his death. It is her stridhanum so far that it 
passes to*her heirs, not to Ms heirs. But as regar^p her power 
of aliepatjon, she appears to be under the same restrictions as 
those which apply to property which she has inherited from 
a male (w). Of course it is different if the gift is coupled 
with an express power of alienation ( v ). 

§ 572. The succession to womap’s property is a matter of 
much intricacy, as the lines of succession vary, according as 
the woman was nflarried or unmarried, according as her mar- 
riage was in an approved or an unapproved form, and accord- 
ing t(H>b$ mode in tfhich the property was obtained. There 


( 9 ) Per Jagannatha, S Dig. 628, Madavarayya v. Tirtha Sami, I Had. 807. 

(r) 2 W. MaoN. 239. See case of a grant made by Government to a widow, 
Bryj Indar v. Janki, 5 L A. 1 5 S. 0. 1 0. L. E. 3X8. 

(a) Vantvluri v. Mallapudi. 2 Mad. H. 0. C‘~ 



W. MaoN. 35 ; Qangadaraiya v, Farameswaramma, 5 Mad. H. 6 . Ill ; Kotar - 
basapa ▼. Ohanver ova. 10 Bom. H. 0. 403 j Rudr v. Mup Kuar t 1 All. 734 . 

Jeewun v. Mt. Som t 1 N. W>P. 66 ; Koonjbehari y. Prtmchand, 6 Cal 
$84 j S.;C* 6 Q. L, Ei 684. 
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are also differences between the doctrines of the Benares and 
the Bengal lawyers on this head. Little is to be found in 
the Hindu writers in regard to the porperty of a maiden. 

So long as she remained in her father’s house, the only pro- 
perty she would Jje likely; to possess would be her clothes 
and her ornaments. If already betrothed, she might also 
have received gifts in contemplation of marriage from her 
own family, or from the bridegroom. In some rare cases 
she might also have inherited property from a female rela- 
tion, The only text upon the subject is one which is 
variously asci'ibed to Baudhayana and to Narada , but which 
cannot be found in the existing works of either writer. <e Of 
an unmarried woman deceased the brothers of the whole 
blood shall take the inheritance ; on failure of them it shall 
go to the mother, or if she be not living, to the father” ( w ). 

The Mitakshara explains this by saying, “The uterine 
brothers shall have the ornaments for the ljead and other 
gifts which may have been presented to tke # m3iden by her 
maternal grandfather, or other relations, as well as the pro- 
perty which may have been regularly inherited by her” ( x ). 

The latter remark clearly applies to property not inherited 
from a male, as her father is spoken of as still alive. The 
result, of course; is that her property Is kept in her own ' 
family. In default of parents ^the A property goe£ to their 
nearest relations ( y ). All presents which may have been 
received from the bridegroom are to be returned to him, 
after deducting the expenses already incurred on both 
sideB ( z ). 

§ 573. Property possessed by a married woman would go Pro^erty^o fft^ 
in different lines of succession according to its nature and 
origin. Her bridal gifts, being articles of specially feminine 
orn am ent or use, would naturally pass to her own daughters. 

And as any of her daughters who had married would pro- 
bably have received a suitable provision when they left their 


[w) Dftya Bbaga. Iv. 8, § 7 j D. K.S. ii. 1, 8 1. . _ K __ _ . c _ _ 

») Mitakshara, ii. 11, § 80 ; Smriti Chandnka, ix. 8, § 35 ; Madhaviya, g 50 ; 

nr • 1 ft B 


V. May., ir. 10, § 84. 

iy) viramibroaaya, W. & B. 623. c •*. m. j .. . 

<») Yajnavalkya, ii. $ 146 5 Mitakshara, ii. 11, S 29, 80 j Smnb Chandnka, ix. 
8, g 34 s V. May., !?. 10, § 83 ; D. K. 8. ii. 1, § 2 i Mayr, 1 78. 
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father’s home, where there were daughters both married and 
unmarried, the latter would be the preferable heirs. So 
among the married, those who were most in need would 
have the preference (a). Her dowry ( Stilka ) had in early 
“times belonged to her parents, an,d not to % herself. It would 
return to her father’s family, instead of passing into the 
family of her husband (§ 77). When that separation of 
interest between herself and her husband arose, which 
admitted of her acquiring in dependent r property after her 
marriagfe, the property so acquired might be of a more 
general and important character than that obtained at her 
bridal. No reason would exist for making it pass exclu- 
sively to daughters, and sons would be allowed to share as 
well as daughters (6). e Hence a separate line of succession 
would arise for what are called " gifts subsequent,” and the 
husband’s donation. 

§ 574. Firs^. The earliest rule as to the devolution of the 
Sulka is to be found in a text of Gautama , which has been 
variously translated. Messrs. West and Biihler render it, 
“The sister’s fee belongs, to her uterine brothers, if her 
mother be dead. Some say (that it belongs to them oven) 
whilst the; mother lives” (c).' This text in the Daya Bhaga 
is translated, “ The sister’s fee belongs to the uterine 
brothers ; ^after them it goes to the mother, and next to 
the father. Some say before her.” This Jimuta Vahana 
explains by saying that according to some the father takes 
before the mother, and both after the uterine brothers (d). 
The explanation of Balambhatta> which Dr. Mayr prefers, 
is, that the word mother in this verse refers to the same 
person who is spoken o£ in the preceding verse of Gautama, 
where her c other property is said to go to her daughters ; 
that is to say, that it refers to the woman who has received 
the Sulka , not to the mother of that woman. Accordingly 
Dr. Mayr translates it, “After the*death of the mother, her 
fee passes to her uterine brothers; some think that the 
sister’s fee belongs to them even during her life.” If this 
translation is correct, it would mark two stages of law in 



(#) Gautama, xxviii § ; 
(d) Daya Bhaga, hr. 8, 


32 , 28 . 

527 . 28 . 
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regard to the Sullca . First, when it was considered to be Devolution of 

the property of the bride's father, as the price paid to him 

for her, and accordingly passed *to his sons, even during her 

life. Secondly , when it became the property of the girl at 

once, as her dowry* but on, her death passed *in the same 

manner as it had formerly done to her father's heirs (e). # 

However this may have been in early thnes^ it is quite clear 
that the writers of the Benares school treat the Sullca as an Benares, 
exception to the rule* that a woman's property goes to her 
daughters, and make it pass at once to the brothers, "and in 
default of them to the mother (/). Yajnavalkya, however, 
classes the Sullca with gifts from her kindred, and gifts 
subsequent, which only go to the brothers if the sister has 
died without issue. Accordingly the* Bengal authorities Ben^l. 
treat the text of Gautama , not as an exception to the 
general rule, but only as explaining how this species of 
property devolves ill the absence of nearer \eirs (g). Its 
succession, as understood by them, will be treated under the 
third head (§ 579). 

§ 575. Secondly. Yautaka, on property given at the Devolution of 
nuptials, always passes first to the woman's daughters or 
other issue, if she has any. Little is to be found on the sub- 
ject in the early writers. Baudhayana says, “ Tlje daugh- 
ters shall inherit (of) the mother's ornaments as many as (are 
worn) according to the custom of the cast" ( h ). Vasishta 
says, “ Let the daughters share the nuptial gifts of their 
mother" (i). The word here used for nuptial gifts, ( <parin- 
ayyarnf Is the same which is used by Mann J(ix. § 11), 
where he says that a wife should be engaged in the superin- 
tendence of household utensils (&). It apparently refers to 
articles of domestic use given to a girl on her marriage, 
like the clocks, teapots, and table ornaments which an Eng- Yautaka, 


(/) M itaks ha ra. ii. 11* § 14rSmnti Chfindnka, ix. 3, § 83 } Viraniitrodaya, 
W Yi B. 525 } Vivftda Chmtamain, 270; V. May., iv. 10, §32; Madhaviya, 

l (Hi ^nivIlk”a, r Vi ah § MB ; Daya Bhaga, iv. 8, § 1^-80 ;D.K. |. 

S 15—18; Judoonath v. Hussunt Coomar, 11 B. L. R., 286, 297 ; O. 19 
Bnth. 264. 

WySBESIl*#*' W-Mayr, 166; Vivada OhinUmni, 268. 
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lwh bride receives to adorn her new home. * So, among the 
Kandhs, the personal ornaments and household furniture 
go to the daughters and not^to the sons ( l ). Oautama adds 
a further distinction, “ A woman’s ' separate property ( stri - 
dhanum) belongs (in the first instance) to her unmarried 
daughters (and on failure of them) to those daughters who 
are poor” ( m ). None of these authors suggest different lines 
of descent for the property referred to. This, for the first 
time, appears in Manu . He says, “ Froperty given to the 
mother on her marriage ( yavtalca ) is inherited by her 
(unmarried) daughter” ( 71 ). In a later passage he says 
generally, “ On the death of the mother let all the uterine 
brothers and the uterine sisters (if unmarried) equally divide 
the maternal estate.” This necessarily refers to property 
different from the yautaka which had been stated to go 
exclusively to the daughters. Then, after describing the 
sixfold property of a woman (§ 565), he goes on, “ What 
she received after marriage ( anvadeya ) from the family of 
her husband, and what her affectionate lord may have given 
her, shall be inherited, even if she die in his lifetime, by 
her children” ( 0 ). This seems to be the origin of the differ- 
ent lines*, of succession, whibh are here treated of under the 
4 second and third heads. 

( r 

Buie of descent § 576. # The authors of the Smriti Chandtuka and the Vira- 
mitrodaya appear to take the first text of Manu literally, 
as allowing noue of a woman’s issue except her unmarried 
daughters to take her yautalca . In default of such daughters, 
they makeh pass at once to the husband, or to th^ parents, 
according as the marriage was of an approved or an unap- 
proved form (p). But this narrow interpretation is not fol- 
lowed i ) y ^either the Benares or the Bengal School. The rule 
of descent laid down by Yajnavalkya is as follows : tf The 
stridhanum of a wife dying without issue, who has been 
married in one of the four forms of marriage designated 
Brahma , 8fc, } (§ t 75), belongs to the husband; if she have 


(l) 2 Hunter'* Orissa, 79. * (m) Gautama, nm § 21. 

(n) Manu, ix. § 181 ; Day**BHaga, iv. 2, § 18. 

(of Manu, ix. § 192, 195 ; MaVr, 124 

( p) Smriti Obandrika, it. 8, § 12, 15 j Viromitrbdaya, W. & B. 516. 
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issue, then the * stridhanum goes to her daughters; should 
she have been married in another form, then her stridhanum Descent of 
goes to her parents” (q). Thigprather vague rule is expanded Benare^law. 
by the Mitakshara. •“ Hence, if the mother be dead, 
daughters take hen property in the first instance ; and here, 
in the case of competition between married and maiden* 
daughters, the unmarried take the succession ; but on failure 
of them, the married daughters ; and here again, in the case 
of competition between such as are provided and those who 
are unendowed, the unendowed take the succession first ; 
but, on failure of them, those who are endowed” (r). Next 
to daughters come granddaughters, and then sons of 
daughters, sons; and grandsons, those in the second gener- 
ation always taking per stirpes (s). Step-children are not 
recognized by the Mitakshara as entitled, except in the 
single case, which has now become impossible, where the 
woman who has left the property was a wife of an inferior 
class, while the children who claim it are by a wife of a 
higher class (t). The Smriti Chandrika, however, allows 
the step-children to come in if there are no other heirs, such 
as progeny, husband or the like (u). In default of all these, 
if the marriage was in an approved form, the property passes 
to the husband, and after him, according to Vifya^e&vara, 
to his nearest supiudas. According to the Mayukha, to 
those relations who are nearest to him through her in his 
own family. If the marriage was in an unapproved form it 
passes to her parents, th§ mother taking before the father (v). 
Vijnaneivara traces, the line of descent no further. But 
other writers of the same school cite a text of Vrihaspati , 
in accordance with which the succession next passes to tlie 
son of the mother’s sister, of the uititernal anjl paternal 


Yajimvalkya,, 5i. § 146. _ 

Mitakshara, ii. 11, § IS ; V. May., iv. 10, § 17, 18. 
w Mitakshara, ii. 11, § 9, 12, 15—19, 24; V. May., it. 10, § 20—23. Sons 
wholly exclude? grandsons whoso father is dead* Saghunundana t. (ropMSwA, 
2 W. MacN. 121 ; post, § 681. . „ m ,, 

<<) Mitakshara, ii. 11, § 22; V. May., ir. 10, §19. The text of Mann, on 
which this rule is based, is explained differently in Bengal. Post, § 680. 

(u) Smriti Chandrika, ix. 8, § 38. # ...... ... 

Iv) Mitakshara, ii, 11, § 11 ; V. May., it. §,28. According to the Smnti 
Chandrika, property given to a woman dt the time of a disapproved marriage 
averts to the donors j ix. 3, § 81, 82. m 
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uncle’s wife, of the father’s sister, of the mother-in-law, and 
of an elder brother’s wife, each in their order (tv). 

Precisely the above ordefc is laid down by the Smriti 
Chandrika and the Viramitroday# in respect of all the 
mother’s property, which is not *yautalcn, or received after 
"marriage or from the husband ; that is, which does not 
come under the two texts of Manu already cited (#) . 

§ 577. The order of succession to Yautaha , according to 
the Bengal authorities, is similar, but not exactly the same. 
<( It goes*first to the unaffianced daughters; if there be 
none such, it devolves on those who are betrothed. In their 
default it passes to the married daughters” ( y ). Jimuta 
Vahana does not notice barren or widowed daughters, but the 
I>aya-krahma-sangraha states that they succeed in default 
of married daughters who have, or who are likely to have, 
male issue. Srihrishna also says that these daughters take 
one after the f other, as distinct classes/and not merely in 
default of each other. For instance, that on the death of a 
daughter who had taken as affianced or married, but who has 
died without a son, the estate will pas& to the next daughter 
who is capable of taking, and not to the husband of the one 
who had already succeeded.* u For the right of the husband 
is relative, to the f woman’s separate property/ and wealth 
which has in this way passed from one to another can no 
longer be considered as the ‘ woman’s separate property’ (is).” 
The Bengal writers also differ from those of the Benares 
school in excluding grand daughters altogether, and bring- 
ing in the s^pn before the daughter’s son, and the grandson 
and great-grandson in the male line next after the daughter’s 
son (a). They also differ in introducing stepsons, as far as 
the great-grandchildren, next after the great-grandsons of 
the woman herself* This appears to be upon the authority 


(u>) V. May., iv. 10, § 30 ; Srariti Chandrika, ix. 3, § 36, 87 ; Viramitrodaya, 
W. & B. 526. In Mitiiila, but not elsewhere, the son of a woman’s half sister 
is her heir. 8reenar<tin v. Bhya Jha , 2 S. D. 23 (29, 35.) 

(®) Manu, ix. §131, 195 ; Smriti Chandrika, ix. 3, § 16—30, 36—41 j Vira- 
Uutrodaya, W. & B. 3U, et seq. 

'(y) Paya Bhaga, iv. 2, $ Id- 22, 23, 26. 

(*) P, fc 37 8, § 5, 3, 8e*post,§ 561. . . 

(a) Paya Bhaga, ir 2, § 17—21 ; »* K. S. , ii. 8, § 8—10. The son of the 


daughters son neter succeeds. Daya Bhaga, it, 3, § 34 ; B. K. 3., ii. 6, § 2. 
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of a text of MaHu , which declares that if one of several wiwes 
of a man b rings forth a male child; they are all by means of 
that son mothers of male issufc ( b ). In default of all these 
the husband or the parents succeed; according 1 to the form 
of marriage. But«the husband’s sapindas do not appear to* 
take as in the Mitakshara. In default of him, the succes- 
sion passes at once to the brother, mother or father of the 
deceased woman (c). On the other hand, where the marriage 
is of a disapproved f<5rm, the inheritance passes to the mother, 
father, and brother, each in default of the other, and if none 
of them exist, then to the husband (d). Last of all come in 
the ulterior heirs under the text of Vrihaspati. But they do 
not take in the order there stated. They are arranged upon 
the Bengal principle of religious benefits, as follows : hus- 
band’s younger brother, husband’s brother’s son, sister’s son, 
son of husband’s sister, brother’s son, daughter’s husband, 
father-in-law, and husband’s elder brother. Iji default of all 
these, sakulyas, learned Brahmans, and the King (e). 

•§ 578. Thirdly. The succession to that property belong- Devolution ol 
ing to a married woman which is.neither her Sulka nor her Ayauta **» > 
Yautaka is a matter upon which there is much variance. 

The texts of Manu, which state -that her property shall be 
shared equally by her sons and daughters, and that gifts 
received by her after marriage from her husband and his 
family shall go to her children generally, have been already 
cited (§ 575). Other writers say with equal distinctness, 
that her property shall be shared equally by sons and unmar- 
ried daughters (/). Vynanesvara only recognizes one line 
of descent for the whole of a married Roman's property, Mitakshara. 
except her Sulka, viz., that already, given for her Yautaka , \ 

(§ 576). He explains the text of Mam , not as meaning that i‘; 

brothers* and sisters take together, but that the sisters take 
first and the brothers afterwards, each class sharing equally ^ 

inter ee ; that is, he brings it in as an illustration of the rule , : 


(b) Dava Bhaga.iv. 3. § 82; V. K. S. iL 8, § 11-18. 

(c) D. X. sTC 3, 8 14--I7 i Bistoo v. Radha Soonder, 16 Suth. 115. 

(tf) D K *3 ii 8 a IB— 21 

(t) D.ya Bhag . , ir. 8, § 81, 86-87 i D. K. S. u. 6. It U imposaibla to «e. 
upon what principle the husband’s tathor and eldor brother come in laat. 
Vj^ha» D< U» Daja Bhaga, iv. 2, § 6j*Baneha and Lsdnta, 8 D. Dig. 688; 
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Benares law. 


Bengal law. 


previously stated as to the succession of daughters before 
sons, and not as an exception to it. And the same view is 
apparently taken by the Madhaviya (g). But the Smriti 
Chandrika, Yiramitrodaya, Yivada ‘Ohiutamani, Mayukha, 
*and Varadrajah all take these te^is literally, as prescribing a 
different course of descent for the two sorts of stndhanum 
there specified, tiz., gifts subsequent to marriage, received 
either from the woman’s own family or the family of her 
husband, and giffs received from her husband. These are 
shared aiimiltaneously and equally by the woman’s sons and 
daughters being unmarried. Those who are married, and 
granddaughters, only reoeive a trifle as a mark of respect, 
and widows are wholly excluded. But if there are no unmar- 
ried daughters, married daughters, whose husbands aro 
living, are also allowed by Katyayana to share with their 
own brothers (h). The writers of the Benares school do 
not trace the line of descent any further, nor suggest how 
the property is* to go in default of the heirs above named. 

§ 579. The Bengal writers also interpret the aboye texts 
literally, and take them as applying to all property except 
the Yqutaka , and that given by the father of the woman (i). 
The order of succession as laid down by them is as follows : 

, first, son "and maiden daughter tako together (ft), and in 
default‘of dither the other fcakos the whole ; on failure of both, 
the estate* passes to the married daughter who has, or who 
may have male issue, then to the son’s son, the daughter’s 
son, and the son’s grandson successively ; and in default of 
all of these, to the male issue of the •rival wife, and lastly to 
barren and* widowed daughters ( l ). The further descent 
depends on the source from which the property was derived. 
If it comes within the text of Yaj navalkya*~- u that which 
has been given to her by her kindred, as well as her fee or 
gratuity, and anything bestpwed after marriage, her kins- 


(«) Mitakahara, ii. 11, § 19—21. See Viramifcrodaya, W. ft B„ 512—514: 
Madhaviya, § 50, p. 43, 

lh) Smri&i Chandrika, ix. 5, g 1—11 ; Viratm|rodaya, W. ft B. 607—608 ; V. 
1%., iy, 10, § 15, 16 j Yaradr&jah, 47 ; Vivad- °w-ow , v 

Jtn I>aya Bhaga, iv. 2, § 1—0. »' 

Ik) The word maiden meaoa tfpbetrothed, , 

2 B. L. K. (A. C. J.) 144 v S. C. 10 Sntfi. m 
W DftyaBhaga, iy. 2, § 0-12 j D. £ S. ii. 4, g 1-10. 


a Chiatamapi, 266. 

Cfangopadhyn y. Surbumangala, 
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men take if she die without issue,”— -then the order of suc- 
cession is first to the whole brothers; if there b^ none, to 
the mother ; if she be dead, to* the father ; and on failure of 
all these to the husbaifd, and the ulterior heirs as already 
described (m). But in this .text the words, "given to her by* Devolution, of 
her kindred,” signify that which was given to her by hef A y autaka * \! 
parents in her maiden state, and the word "fee,” does not : 

include "a gratuity presented to damsels at marriages, !■ 

called A sura, and tfie rest (n).” If, on the other hand, the 
property being Ayautaka does not come within the ferms of 
the above text, then it devolves in exactly the same manner 
as the Yautaka of a married woman who has left no issue (o). 

§ 580. The text of Mann (ix. § 198), "The wealth of a Property give# 
woman, which has been in any manner given to her by her by , 
father, let the Brahmani damsel take ; or let it belong to 
her offspring,” is explained by the Mitakshara as authoris- 
ing step-children of a wife of superior class, to inherit (p). 

The. Bengal writers treat the word Brahmani as merely 
illustrative, and explain the text as establishing an excep- 
tion to the rule laid down in the last paragraph. According 
to them, property given by a father to his daughter at any 
time is never shared by her sons/ but goes to her daughters 
exclusively; the maiden taking first, ‘then th$ iparried 
daughter who has, or is likely to have male issue, and lastly 
the barren or widowed daughters. After all these come their 
sons (q). The succession then proceeds, as in the case of 
Yautaka, down to the gf eat-grandson of the co-wife, after 
which it’goes to the brother, mother, father, anjl husband, 
under the text of Yajnavallcya already cifred (r). 

§ 581. The order of succession ift the case of property property in- \ 
inherited by a female from a female, has never, as far as I rom * 2 

know, received any discussion. It has been decided, that 
even if such, property was stridhanum in the hands of the 


(in) Daya Bhaga, ii. 3, § 10, 29—31 ; ante , § 577 ; Judoomth v. Bussunt Coo - 
mar, 11 B. L. R. 286; S. C. 19 Snth. 264 j Hurrymohun v. Shonatun , 1 Cal. 276. 
(ft) Daya Bhaga, iv. 3, § 16, 23. 

(o) D. K. S. ii. 4, § U i ante , § 577. 

( p ) Mitakshara, ii. 11, § 22. „• 

(o) Daya Bhaga. iv. 2. § 16 ; D. K. S. u. 5. 

(r) Jvdoonath v. Bus$un£ Coomar , 11 B. L. R, 286, 300 ; S. C. 19 Si#h. 264. 
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last holder, it would not be stridhanum for ‘the purpose of 
descent in the hands of the .next heir («). None of the 
rules, therefore, which are ‘given for the descent of a 
woman’s separate property by thosfc who use the term in a 
technical sense, would appear .to have any application. 
Yijnanesvara uses the term in its general sense, and declares 
that all the property included iu that term (except Sulka) 
goes in the line of female heirs; As regards a maiden’s 
property, he expressly says that the lincT marked out by him 
applies *to* property which she has inherited (t). I have 
already offered reasons for supposing that he was not refer- 
ring to property which she had inherited from males (§ 524), 
but there is no reason why he should not have included 
property inherited by her from a female. The only other 
reference to the point by a native writer is in the Daya- 
krahma-sangraha. The author points out that if property 
has fallen to ^maiden daughter with ntarried sisters, and 
she dies after marriage, but without sons, the property will 
not pass to her husband, who would be heir tp her separate 
property, but to the married sisters. This assumes that on 
devolution, her death succession would be traced back again to the last 
holder. The sister would not be her heir, but would be the 
1 heir of the mother ‘from whom she derived the property («), 
The same, principle seems to have been followed in a Bengal 
case. There, a father gave a taluq to his daughter : she 
died, upon which the property passed to her daughter ; she 

Fatter. « 

son' 
grandson 


daughter 

(donee). 

daughter. 

daughter 

(widow without issue). 


(s) D. K. S. ii. 3, § 6 ; 1 W. MacN. 38 ; BranHehen v. M t, Bhagwutee, 1 S. 
D. 3, (4) ; Gangopadhya v. 8o,rbcmang<do, 2 B. L. B. (A.C.J.) 144 ; 8. d. sub 
nomine, Qangooty ?. Barbo Mongola, 10 g nth- 488; per eu nqm, Sengamalath - 
amtml v. Valaynda, 3 Mad. C. 814; Bhaejkar Tnmbak v. Mahade v, 6 Bom. 
B. G. (0. C. J.) 18 1 Chgt&y v. Qkmnoo, 14 8, L. 8. 237 ; S. 0. 22 Suth. 406 ; 
Prankitsen v Naymvmmey, 5 Cal. . 

f t ) Mit|kshard, ii, 11 , § 8, 30* M JD. K. S. ii. 8, § 0. 
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also died, leaving a widowed and issueless daughter. It 
was held, upon the opinion of the pandits, that the taluq 
had been the stridhanum of th<5 daughter who took by gift, 
but not of the daughter who took by inheritance. Conse- 
quently, that at hen death it did not pass to lier daughter, * 
but to her mother's brother; if he was not living, to ther 
brother's son (r). Now the brother was* the heir of the 
original donee, but he was certainly not the heir of his 
niece, who took aftfer the donee. ThiB was the view of Doctrine o£ tdb# 
the case taken, by Mr. Justice Wilson in Prcftilcissen v. Ma y ukha * 
Noyanmoney (w) where the learned Judge referred to it as 
deciding that a daughter who takes by inheritance from her 
mother takes a qualified estate, and that on the daughter's 
death the heir of the mother succeeds. • The Mayukha says, 

" It is clear that although there be daughters, the sons or 
other heirs still succeed to the mother's estate, as far as it is 
distinct from the part already described (as.subject to the 
peculiar devolution under texts applicable to particular spe- 
cies of stridhanum.)” This Mr. Justice West explains as 
meaning that, where a woman holds property which is nob 
strictly stridhanum as described by the early writers, descent 
is traced from her as if she w*ete a male. I have already 
suggested that this passage may be explained differently, as 
meaning that the property would go to such heir^ as would 
have taken it if it had never fallen into the hands of the 
female ; that is, that it would go to the heirs of the last 
holder (a>). This accords with the view taken in the case 
last cited. But a case reported by Mr. W. MacNaghten 
seems rather to accord with the theory suggested by 
Mr. Justice West A woman purchased landed property 
with her own funds, and died, leaving Isons, and 9 grandson 
whose father had also died. The pandits stated that the 
sons of the deceased wom^n were entitled to the whole pro- 
perty, to the exclusion of the grandson. Should there be 
any maiden daughter, a small portion must be given to her 

(v) jfrrankidhen ▼. Jft. Bhagwtytte, 1 S. D. 3 (4); Sengemalathammal v. 

Valwynda, a Mad. H. 0. 312. 

M 6 Cal. 222. • 

(«) See ante, 1529*580. 
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to defray her nuptial expenses ( y ). Mr. MacNaghten ap- 
proves of this opinion, on the ground that the property, 
though acquired by the woman, was not stridhanum properly 
so called, and that its descent was consequently not governed 
1 by the rules applicable to that species of property. Had it 
‘been stridhanum , the daughter would, he says, have been 
co-heir with the 1 sons. If, however, the property had been 
held by a male, t^e grandson would not have been excluded 
(§ 4G0), so that it is not clear on what principle the case was 
decided. ‘Nor was the property inherited, so that it does 
not help much in settling the present question. 
of Chastity has been held not to be an essential, where a 

chastity. female claims as heir to the property of a woman (sr). I 

know of no native authority on the point. 


(y) Rnghunundana v. Gopeenath , 2 W. MacN. 121, 
(s) Ganga v. Ghasita , 1 All. 4(5. * 
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# # # The references throiighout are to paragraphs : 

ABEYANCE, 

succession never remains in, 422, 516 
ABSOLUTE ESTATE, 

what words create an, 335, 357, 300 
ACCOUNT, 

right of member of joint family to demand, 266 — 269 
mode of taking on partition, 394 
See Joint Family, 5 

ACCUMULATION, 

trusts for, when unlawful, 356 
. ” See Savings ; Woman’s Estate, 5 

ACQUIESCENCE, 

when it operates as an estoppel, \43 
merely passive does not bar rights, \b. 

ACTS 

V of 1843, (Abolition of Slavery), 463 
XI of 1843, (Hereditary Officers), 393 
I of 1845, (Bengal Revenue Sale), 368 
XXI of 1850, (Freedom of Religion), 95, 352, 374, 408, 470, 509 
XXVI of 1854, (Bengal — -Court of Wards — Education), 189 
XXI of 1855, ( Madras — Minors) , 189 
• XV of 1856, (Hindu Widow Marriage), 86, 472, 481 
XXV of 1857, (Native Army forfeiture for Mutinyf, 295 
XIV of 1858, (Madras— Minors), 189 
XL of 1858, (Bengal — Minora), 189, 300 
VIII of 1859, (Old Civil Procedure), 368, 371 

X of 1859, (Bengal — Rent Law), 64o ^ * 

XI of 1859, (Bengal — Zemindary Revenue Sale), 368 
XIV of 1859, (Old Limitation), 557 
IX of 1861, (Civil Court Procedure — Minors), 189 
XX of 1863, (Native Religious Endowment), 365 
II of 1864, (Aden Courts), 41 

XI of 1864, (Hindu and Mahomedan Law Officers), 38 
XVI of 1864, (Registration), 334 a 

XX of 1864, (Bombay — Minors), 189 
VIII of 1865, (Madras — Rent Recovery), 294 

X of 1865, (Succession), 329, 338a, 347, 356a, 356b, 356c 
VII of 1866, (Bombay — Hindu’s liability for Ancestor’s debts), 277 
XX of 1866, (Registration), 334a 

XXI of 1866, (Native Converts Marriage Dissolution), 380 
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Ad'S— continued. 

I of 1869, (Oudh Estates), 251, 258 
VIII of 1869, (Bengal Landlord and Tenant), 545 
IV. of 1870, (Bengal Act, Court of Wards), 189 
XXI of 1870, (Hindu Wills), 888 a, 347, 356a, 866b, 856c, 367 
VIII o* 1871, (Registration), 834a 
XXXIII of 1871, (Punjab Land Revenue), 42, 

I of 1872, (Evidence), 422 
IV of 1872, (Punjab Laws), 189 
IX of 187&, (Contract), 287 
III of 1873, (Madras Civil Courts), 41 

XIII of 1874, « (European British Minors), 189 
IX of 1875, (Majority), 98, 188 

XVII* of 1875, (Burma Courts), 41 
XX of 1875, (Central Provinces Laws). 41 
XVII of 1876, (Oudh Land Revenue), 42 
XVIII of 1876, (Oudh Laws), 41 
I of 1877, (Specific Relief), 659 

III of 1877, (Registration Act now in force), 884a 
X of 1877, (Old Civil Procedure), 89, 865, 868 

XV of 1877, (Limitation), 146,400, 411, 667, 668 
XII of 1878, (Further Amendment of Punjab Laws Act, 1872), 41, 
210 

V of 1881, (Probate and Administration), 300, 303a, 347, 356c 

IV ils82[ (Transfer of Property), 303, 334b, 356, 356c, 386 a, 

XIV of 1882, (New Civil Procedure), 194, 331, 334a, 334b, 365, 368 


ADOPTION, 

1. not of exclusively Aryan or Brahmanical origin, 10, 93 

secular and religious motiyes distinct, ib, 
of females, 98 

different sorts ^of adopted sons, 68 
. • cause of their diminution, 92 
.all but two now obsolete, 92, 94 
early texts, 94 . , . . 

«« the reflection of a son ;** its meaning and origin, 

2. who may adopt ; only one who has no issue, 95 

concurrent pr successive adoptions, ib. 
widower or bachelor, 96 « 

disqualified heir, 97 
minof, Court qf Wards Acts, 98 
assent of wife unnecessary, 99 
wife requires assent* of husband, to. 
can only adqpt to him, ib, 

3. by widow to her husband, not allowed in Mithila, ib. 

assent of husband required in Bengal and Benares, ib, 
not in Southern or Western India) 99, 105 
form of authority, 100 

must be strictly pursued, 101 
ineffectual till acted upon, 104 
when a minor, or unchaste, 102 
ease of several Widows, 108, 174 
no other relation, can adopt to deceased, 104 
her discretion absolute, 104 

may be exercised at any time, to. 

4. want of authority supplied in Southern India 

jay assent of sapindas, 105 
; 1 similar rule in Punjab) 107 * 
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ADOPTION — continued. 

whose consent neccsskry and sufficient, 106 — 111 
must be an exercise of discretion, 111 
may authorize, where son has died, 113 
whether any religious motive is required?* 112 — 114. 
in Western India no consent needed, 115, 174 
nor among Jains, 116 

5. who may give in adoption ; only parents, 116 a 

necessity for assent of wife, ib. * 

orphan cannot be adopted, ib. 
consent of Court of Wards or Government, 117 

6. who may be taken; no restriction as to relationship, 118 

must be a person whose mother might have 4^een married by 
adopter, ib. 

sister’s or daughter’s son excluded, ib. 

rule does not apply to Sudras, or in Punjab, Western India or 
among Jains, 119 

supposed extension of rule to adoption by a widow, 120 
must be of same caste, 121 

7. not a disqualified person, 122 * 

limitation from age and previous performance of ceremonies, 123, 
124 

rule does not apply in Punjab, Western India, or among 
Jains,* 125 

conflict as to' admissibility of only son, 126 — ¥33 * 
may be taken as dvyamushyayana, 127, 130 
eldest, or one of two admissible, 126 
^ 8* two persons cannot adopt same boy, 134 

9. necessary ceremonies ; notice immaterial, 135 
giving and receiving essential, 136 
datta homani unnecessary for Sudras, 137 
conflict as to its necessity among higher classes, 136 138 
intentional omission of ceremonies, 139 
none required in Punjab, ib. 

10. evidence of adoption; writing not required, 140 
effect of re# judicata, 141 

lapse of time, 142 
acquiescence, 143 
Btatute of limitations, 144 — 146 

11. results, change of family, 147 
* succession lineally, 148 

collaterally, ib. 

ex parte maternd , 149 — 156 

to 8tridhanum of adoptive mothhr, 1 55 

12. whex-e legitimate son born afterwards, *157 

difference as to shares of adoptod son in Bengal, feenares, Western 
and Southern India, aud among Sudras, ib 
survivorship between them, 158 
where adopted is son of two fathers, 161 

13. adopted has neither rights nor duties in natural family, 159 
cannot marry into or adopt out of it, ib. 
dvyamushyayana may inherit in both families, 160 

his share with afterborn son, 161 
rule not observed in Punjab or Pondicherry, 162 

14, effect of invalid adoption, 163 

cases in which boy cannot return into original family, 164 
declaratory suit to set aside, 557, 559 
foster child has no rights, 167 

15, devests estate of adopting widow, 169, 171 


82 
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A DOPTJ OX — continued. 

of person who has taken estate of one to whom adoption is made, 
170 

unless his # own title preferable, ib .* 

r not of person who lias taken estate of one to whom adoption was not 

made, 172—176 
, result of decisions, 176 

. 16, estate of adopted postponed by direction of adopter, 177 
not under Mitakshara, ib. 
by express agreement, ib . 
effect of his renunciation, ib. 

17. son’s rights date from adoption, 178 

hov\fc fan bound by previous acts of widow, ib. 
or of full male bolder, 179 
or of father after authority given, 297 

18. adoption by woman to herself ineffectual, 180 

unless under Kritrima form, 186 
by dancing girls, 180 

See Kritrima, 181 — 187 

AFFINITY, 

is the basis of the Mitakshara law of succession, 433 — 437 
and of the earlier law, 438, 439 

AGE. See Adoption, % ; Minor, 1 

AGNATES. See Succession, 3—6 

AGREEMENT, 

cannot create binding custom, 48, 66 

to marry or adopt, does not invalidate marriage or adoption of another, 
88, 95 

r in derogation of right# of adopted son, 177 
against partition, its effect, 410. 
alienation, 327 a 

ALIENATION, 

1 variance between texts arising from stago of family history to 
which they relate, 224, 225 

power of father as head of patriarchal &nd of joint family different, 
203, 2# 4, 226 

2. Nitaksham Law , rights of father, limited by those of sons, 226, 

227, 292 

sons take no interest* by birth in property inherited by father 
c from others than near ancestors, 248 

of* in property disposed of before their birth, 296, 299 
or in divided or self-acquired property, 298 

3. right of father to dispose of ancestral movables, 228 

conflict of opinions, 291 

to dispose of self-acquired immovables, 230, 231 
modern decisions, 298 

to sell property to discharge bis own debts,. 280, 302 
in other respects merely a manager of coparcenary, 292 

4. powers of owner of impartible property, 293 
absolute right over incotne and savings, 258, 293 

can only dispose of corpus forjbie life, 293 
rights of Zemindar iu Madras, ib. 
landscheld on service tenure, not liable to, 294^ 
restrictions on leases, See., 294 
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ALIENATION — contjnuec 

effect of forfeiture, 295* 

5. power of manager of joint family, 204 
by consent of coparceners, 299 
what amounts to consent, ib. 
in cases of jiocessity^SOO 

what constitutes a case of necessity, 300 
power to sell, 301 

burthen and proof of necessity, 303 * 

where decrees have been passed, 301 
extravagance or mismanagement, 300, 305 
power of manager of religious endowment, 363 
<). purchaser not bound by debts, 283 

need not see to application of purchase-money, 300 
what enquiries he must make, 300 — 305 
7. right of eoparconer to sell his share, 238, 307 
conflicting opinions, 308 

Madras Court recognizes tho right, 811 — 313 
not to assign specific portion, 312 

nor to devise, 313 * ■ 

Bombay Court allows transfer for value, 314 
not gift or devise, 315 
Bengal Court denies the right, 317 

will enforce special equity, 318 # 

Privy Council dicta, 319 # * 

S. remedies against improper alienation, 812, 320 
sale rescinded in case of fraud, 320 

cannot be enforcc?d by member of family who could not sue for 
partition, 318, note * 
equities on setting aside, 321 
claim for improvements, 3 22 
where sale partially justifiable, 323 
laches or acquiescence, ib . * 

necessity for offer to refund, 324 
in case of estate taken by escheat, 505 

9. by coparcener enforced by partition, 308 
•mode of carrying out partition, 309, 312 

10. by execution under decree, 309 

how enforced against joint-owner, ib. 

must be before ctaath of debtor when joint property is seized, 284 
# —288 , 

11. Bengal Laiv , absolute power of father, 23*2, 325 

except in distribution of ancestral property among sons, 237, 
326, 415 

nature of coparcener’s interest in their property, 32? 
power of dealing with share, ib . * 

12. whether delivery of possession is essential where transfer is for 

value, 330 — 334 

. where transferor is out of possession, 331 
1 where he is in possession, 332 
cases of sale, 333 
mortgage, 334 

13 . writing not necessary, nor technical words, 335 
estate of inheritance, how conveyed, ib. 

See Gift ; Woman’s Estate. 
effect of agreement againsj alienation, 327a 

ALYA SANTANA, 

law of Canara. See Can aka 
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ANCESTOR WORSHIP, 

prevalent among Aryan Hindus, 59 
its influence on law of succession^OS 

ANCESTRAL PROPERTY. See Property, 3 % 

ANETYA, 

form of adoption, 160 
ANVADHEYA, 

or gift subsequent* what it is, 565 
its line ®f devolution, 573, 575, 576, 578 
Seo Woman’s Estate, 13, 15 

APASTAMBA, 

» ' • 

relative age of, 18 

does not recognise subsidiary sons, 63 
opposed to adoption. 91 

APAYIDDHA, 

one of the subsidiary sons, 03, 75 
B . now obsolete, 74 • 

APPOINTED DAUGHTER, 

remained under dominion of father, 72 
her rights of succession, 442 
became obsolet*^ 74, 477 

ARSHA 

form of marriage, 75, 77 
ARYANS. See Adoption, 1 ; Polyandry. 
ASCETIC. See Hermit. 

ASSAM, 

* supposed to be governed by Bengal law, 1 1 
ASSETS. *See {>ebts, 1, 2 ; Maintenance, 1 
ASSIGNMENT 

of chose in action valid, 331 

enables assignee to sue in his own name, ib. 

ASURA • 

form of marriage, 75, 77, 79 
A U RASA, * 

or legitimate son, 63 * 

AUTHORITY, glee Adoption* S, 4 
AYAUTAKA. See Woman’s Estate, 13, 15 
BACHELOR. See Adoption, 2, 96 

BANDHUS, 

females admitted as in Western India, 437, 501 
See Succession, 2 — 5, 22 

BAUDHAYANA, 

relative age of, 18, 21 * 

excludes women from inheritance^ 440 

BEN AMI TRANSACTIONS : 

1. origin of practice, 366 
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BEN AMI TRANSACTIONS— continued. 

principle on which they depend, 367 

no presumption again si in case of child, ib. 
or of female, ib. 
must be strictly nfade out, ib. 

2. effect given to real title, 368 

unless contrifry to staftito, ib. 

or in fraud of innocent persons, 369 

effect of notice, ib. » 

when intention to defraud creditors, 370 
fraud must have been effected, 371 
be pleaded, ib. • * 

case of benami purchase to mask title, 372 

3. decrees conclusive between parties, 373 

not as against third persons, ib. 
benamidar should be a party, ib. 

BENGAL LAW, 

its distinctive principles, 35, 221, 232, 238, 239, 325, 450 
their origin and development, 234 » 

influence of Jimuta Yahana, 236 
favours rights of women, 239, 403 
rules of inheritance, 423 — 432, 495 

BETROTHAL. See Marriage, 6 
BLIND. Seo Exclusion, 2 
BOMBAY, 

Mayukha paramount in island of, 28 
See Western India. 


BRAHMA 

form of marriage, 75, 78, 79 
BRAHMANISM, 

importance of distinguishing whether it is au essentia! part of any 
given law, 4 

of late* origin than the body of Hindoo law, 5 
its influence in modifying the law, 5, 234 — 236 
retarding its development, 236 
no part of the early communal system, 8 

or of the original law of inheritance, 9, 433 — 439 
or of adoption, 10, 93, 119, 125, 187 * 
probable influence of, in regard to second marriages, 8 
- partition, 216 

wills, 3 $7 


BROTHERS, 

succeed to the property of a maiden, 572 
the snlka of their sister, 574 

are heirs of a women married in a disapproved form, 577 
See Alienation, Partition, Succession, 18 

CANARA, 

Alya Santana law of, still ad 

females manage the property 
See Malabar. 

CAPTURE, 

’ # 
marriage by, 76 
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CASTE, J 

marriage between persons of different, formerly allowed, 82 
now obsolete, 83 % 

similar clyuige in law of adoption, 121, 184 

CEREMONIES, , 

eight for a male, proper periods for, .122 * 

* marriage the only one for So dr as, ib. 

See Adoption, 7, 9; Kkitrima ; Marriage, 6 

CHARITY. See Religious Endowment; Woman’s Esta’te, 6 
CHASTITY, ‘ 

necessary, where a woman claims maintenance, 374, 380 
or succession to a mule, 470, 473, 481 
subsequent want of, does not devest lier estate, ib. 
not essential where fetnalo claims as heir to a female, 581 

CHOSE JN ACTION 

may he assigned, 331 

assignee may sue in his own name, ib . 

CHRISTIANITY. See Convert. 

CLASS, 

gift or devise to, where some only can take, 329 
COGNATES. S^e Succession, 2—5 
COMMENTATORS, 

Benares school — the Milukshara, 20 
Southern India, 27 
Western India, 28 
Mithila, 29 

Bengal school — Daya Rhaga, XI 

treatises on adoption, 30 

Halhed's Code — Jagannatha’s Digest, 32 

CONDITION,, 

* gift may be made subject to, 328 
fixing termination of estate, 351 
against ulienation or partition, 328, 356, 410 
in will enforcing partition, 416 

in adoption deed, limiting rights of adopted son, 177 
CONSENT, * 

of coparceners to $ile by manager, 299 
anandravens in Malabar,* 5 48 
reversioners to dealings of female heir, 546 

CONTRACT. "See Agreement ; Marriage, 6 ; Minor. 

CONVERT, 

to Christianity, law binding upon, 56 

Mohammedanism, how far he may retain Hindu law, 53, 54 
right of female on re-marriage, 472 
remains in custody of guardian, 191 
may lose right of guardianship, 190 

COPARCENERS. See Alienation; Debts; Joint Family; Partition 
Survivorship. 

COURT OF WARDS, * • 

adoption by landholder under, 98, 117 
period of minority under, 188 f 
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CREDITOR, : 

gift valid against, 329 

has no lien on property before seizure, 283 
his claim inferior to thajb of surviving coparcener, 284—288 
benami transaction to defraud, 3(58 —372 # 

cannot seize wife’$ property for husband’s debt, 569, 570 

CROWN. See Escheat. 

CUSTODY. See Marriage, 6 Minor, L 
CUSTOMARY LAW, 

antecedent to Brahmanism, 2, 5 

resembles that described by the Son ski it writers, 3 
not founded on Sanskrit writings, 6 
validity of, recognized by early writers, 6, 40 
by decisions and legislation, 41 
records of, in Deccan, Punjab, Oudli, Southern India, 42 
governs Sikhs, Jats, Jains, Dravidian tribes, 44 
each province governed by its own system? 45 

this is a personal law, which follows the family, ib. 

may be abandoned, 46, 49 
not affected by transfer of district, 46 
essentials and evidence of valid custom, 47 

cannot bo created by agreement, 48, 55 # * f 

doos not run with land, 48 

family usage valid though different from that of district, 50 
„ ’ casos of primogeniture, if>. 

exclusion of daughters, 473 • 

invalid when immoral or opposed to public policy, 51 
change of family usage, 52 4 

conversion to Muhanimedanisrn* 53, 54 
conversion to Christianity, 55 
illegitimate offspring of Etiropoan, 56 

CUTCHI MEMONS, 

are governed by Muhammodan law, 54 

DAIYA, 

form of marriage, 75, 78* 

DANCING GIRLS, 

recognised by Hindu law, 51 # 

procuring minors to be, is illegal, ib. 
custom of adoption aud succession amongj 4 80 
spoken of as DaBis, or slaves, 463 

DATTA HOMAM. See Adoption, 9 
D ATT AKA. See Adoption, 
dattaka CHANDRIKA, 

by Devanda Bhatta, 27, 30 

DATTAKA MIMAMSA, 

by Nanda Pandita, 30 

DAUGHTER, • 

succeeds in undivided family in Bengal, 398 » 

See Partition, 7; Succession, 8, 15 ; Woman s Estate, 3, io 
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DAUGHTER'S SON 

succeeds in undivided family in Bengal, 398 
to woman's property, 576, 677, 579 

See, Adoption, 6; Kkitkima ; Succession, 2, 16 

D&YA BHAGA, 

its age and authorship, 31 
DAYA KRAHMA SANGRAHA 
its age and authorship, 31 
DAYA YIBHkGA, 

its authority in Southern India, 27 
DEAF. See* Exclusion, 2 
DEATH, 

what amounts to civil, 422, 506, 515, 517 
lets in next heir at onco, ib. 

DEBTS, 

three grounds of liability, 273 

1. non-payment of, is a sin, 274 

duty of son and grandson to pay those of ancestor, ib. 
even independently of assets, ib. 

.obligation now limited to assets, 277 
e\frid©>C 0 of assets, 27S 

the whole joint property and not merely father’s share is assets, 
278a, 280 

only arises after father’s death, 279 

father may sell property to discharge, 280a, 280b, 302 
in Bengal adults not directly bound by dealings not consented to, 
280b. 

indirectly bound through liability to pay debt, ib. 

' proper mode of suing adult, ib. 

minors are directly bound by sale, ib. 

debt to be discharged must bo an antecedent debt, ib. 

whore none such, consideration for sale or mortgage binds son 
as debt, ib. 

sale in execution of decree also binds sons, 280c 
purchaser need not look beyond decree, 280 d 

unless he has notice ofarnmorality of debt, 280 k 
conflict between this principle and that of son's right to restrain 
alienations hv father, 302 

not liable for immoral debts, 276, 280 

or ready-money payments, 276 

t obligation not limited to beneficial transactions, 276, 280 
ancestral assets bound, ib. 

mode in which payment is adjusted between sons, 281 
son born after partition, ib . 

2. duty of heir to pay debts of his predecessor, 282 

widow to pay debts of husband, 543, 651 
extent to which assets may be followed, 282 

rights of purchaser, devisee or donee, 283 
debts are not a charge before execution, ib. 

do not bind share of deceased coparcener, 285, 286 
unloss there has bee& a decree followed by attachment before death, 
286 

take precedence of general claim for mainten an ce, 387 

3. liability arising from agency, 287 

no obligation from mero relationship, ib. 
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DEBTS — continued. • 

* m 

what constitutes agency, ib. 

no liability for debts of divided member, ib. 

or for separate detfts of undivided member, ib. 

4. when their existence^ justifies sale of family property, 300—305 

See Alienation, 5, 6 , 

5. what transactions between members of joint family may give rise to, 

265, 394 . 

DECLARATION OF TITLE, 

suit for by contingent reversioner, 556 — 550 
how barred by time, 558 

See Woman's Estate,* II 

DECREE, 

of Indian Courts not a judgment in rem , 141 
how far it binds minor, 194 

justifies sale of family property, 304 
when conclusive against alleged benanii, 373 
its effect in cases of adoption, 141 

as a declaration of right, 559 • 

for maintenance, when it binds estate, 386 
its operation as against estate held by a female, 550, 551 

DEGRADATION, 

from caste, formerly a bar to succession, 507 
now relieved by statute, 509 

.DE.LIVERY. See Alienation, 12; Wills, 11 
DEVANDA BHATTA, 

author of Smriti Chandrika, 27 
Dattaka Chandrika, 30 

DEVESTING OF ESTATE, 

when it takes place by adoption, 169 — 17G 
.by subsequent birth, 422 
not by incontinence, 481 

or subsequent disability, 514 
ojP removal of disability, 516 

DISEASE. See Exclusion, 2 
DISQUALIFIED HEIR, 

may take under will, 358 

See Adoption, 2; Exclusion; Partition,* 11 

DIVISION. See Partition. 

DIVORCE, 

permitted in early law, 86 
still recognized by local usage, 87 


DOMICIL, 

personal law does not necessarily follow law of, 45, 46 
DOWRY, 

* origin of, in marriage by purchase, 77 
See Woman's Estate, 13, 15 


DRAUPADI, 

legend of, 60 


83 1 
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DHAVIDIAN RACES, 

* many not even Hindus by religion, 2 
not necessarily governed by Sanskrit law, 11, 44 
evidence of their customs in Theiawaleme, 42 

See Southern India. 

, • 

DyMB. See Exclusion, 2 

DVYAMU&HYAYANA, 

meanings of the term, 3 27 
See Adoption, 7, 13 

EAST INDIANS, 

law by which they We governed, 55, 56 « 

ELDEST SQN, . 

ranks by actual seniority, not that of mother, 461 
his rights where property is impartible, 293, 461 
to a special share ou partition, 412 
See Adoption, 7 

ENDOGAMY, 

evidence of, in Southed India, 81 
EQUITIES, 

on setting aside transactions by a male, 321 — 324 
by a female heir, 560 — 561 
by a nynd^, 193 

ESCHEAT, 

maintenance a charge upon estate taken by, 332, 446 ‘ 
right of, even to estate of Bra,bmau, 504, 505 
crown must establish absence of heirs, 505 
may set aside alienations, 505, 536 
takes, subject to proper oh&rges, 505 
m no right'of between grantor and grantee of estate, ib. 

ESTOPPEL* * 

when acquiescence amounts to, 143 
EUNUCH, 

marriage of, improper but valid, 84 
wife formerly allowed to abandon, 86, 87 
See Exclusion, 2 «■ 

EUROPEAN, * 

illegitimate offspring of, by what law bound, 56 
EVIDENCE. See Adoption, l(f; Alienation, 5, 6 ; Partition, 17 ; PftESUMF- 

TIOli ; §ELF- ACQUISITION, 4 ; WOMAN’S E STATIC, 6—8 

EXCLUSION FROM INHERITANCE, 

1. principle on which it is founded, 507 

whether applicable to non-Aryan races, 517 
mitigated by expiation, 508 
applies equally to female heirs, 513 

does not apply to other modes of obtaining property, 507 

2. who are excluded, 608 

statutory relief of outcasts, 509 
defects of the blind, deaf, and dumb must be congenital, 510 
whether .same rule in cgse of insanity, ib, 
or lameness, 512 
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EXCLUSION FROM ^INHERITANCE— conivu/ifecl. 

not in case of leprosy, 511 

what species of, is a bar, ib. 
other diseases, ib. • 
deprivation of a limb or a sense, 512 
fraud, vice, hostifity to parent, 513 * 

entrance into religious order, 517 

3. disability does not exclude heir of disqualified person, 514 
except where heir is an adopted son, ib. 

or a widow, ib, • 

such heir may succeed to disqualified person, ib, 
will not devest estate already vested, 516 
lets in next heir at once, *6 15 * 

4 , is removed by removal of disability, 516 
inheritance already vested not opened up, ib, 
heir may succeed on next descent if nearest, ib, 

EXECUTION. See Alienation, 10; Debts, 1 ; Woman’s Estate, 9 
proceedings in liberally construed, 304a 

against representative of joint family enforced against its property : 
against member in his individual capacity only enforced against his 
own interest, 304b 

of decree against father may be enforced against entire family pro- 
perty in hands of sons or grandsons, 278 a, 280b, 280c; 
how far proceedings in bind family, 280 d, 280e, 304 
effect of attachment during debtors life inferring # survivorship, 286 
its effect in caBe of widow or female heir, 550, 51fl * 

EXOGAMY. 

* foundation of Sanskrit law of marriage, 81 

practised by non- Ary an races, ib. m 

EXPIATION, 

its effect in removing disabilities to succession, 508, 511^ 512 
FAMILY. See Joint Family ; Patriarchal Family. 

FAMILY USAGE. See Customary Law. 

FATHER. *Seo Adoption; Alienation, 1 — 4, IX ; ‘Debts, 1; Partition, 2, 
4, 7, 14; Patriarchal Family; Succession, 17 

FEMALES, . 

system of kinship through, 205 
higher position under polyandrous system, 440 
dependent condition in patriarchal family, ib. 
favoured by Bengal school, 239, 403 * 
and in Western India, 437, 452, 601 . 
pass on marriage into husband’s family, 455 
all grounds of disability for heirship apply to, 513 
See Steidh^num; Woman’s Estate. 

FOSTER CHILD, 

has no legal rights as such, 167 

gift to valid, though donor mistaken as to bis capacity to perform obse- 
quies, ib. 

FRAUD, 

of coparcener, how it affects his right to share, 409, 513 
result of, upon partition, 409, 4J7 
See Benami, 2 
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GANDHARVA, 

form of marriage, 75, 76, 79 
GAUTAMA, 

relative age of, 18 

GIFT, 

* 1. valid against donor when complete, 328 

of separate or self-acquired property, t?>. 
by coparcener of his own share, invalid in Bombay, 315 
and under Benares law, 317 
vgLlid in Madras, 312 

and by <Bengal law, 327 
good against creditors, if bondjide , 329 4 

whether valid against claim for maintenance, 389 

2. may be conditional unless provisions repugnant, 328 

donatio mortis cauad , ib. 
must not create invalid estate, ib, 

3. possession must be given, 329 

principle of the rule, 332 
what possession sufficient, 329 

4. donee must be in existence, unless in womb, or person to be adopted 

under authority, ib, 

gift to a class, of whom some cannot take, ib. 

5. to a person valid, though made under mistake as to his capacity to 

perform obsequies, 167 
See Religious Endowment. 

6. of a mams whole property when forbidden, 384 

See Woman’s Estate, 

GOTRAJA SAPINDAS, 

who are, 424, 426, 453 

females after marriage continue to be in Western India, 453, 454, 
501,29 

GOVERNMENT, 

coneeut of, or notice to, not necessary in case of adoption, 117, 135 
unlcsqjandholder is under Court of Wards, 98, 117 * 

See Escheat, . 

GRANDFATHER AND GREAT-GRANDFATHER, 
may be sued for partition, 395 

See Succession, 1, 20 * f 

GRANDMOTHER AND GREAT-GRANDMOTHER. See Partition, 9; 

Succession, 9, £0 ; Woman’s Estate, 3 
GRANDNEPHEW. See Succession, 1, 19 
GRANDSONS £ND G RE AT% GRANDSONS, 
included under term “ issue , 99 460 
their right to a partition, 395, 397 
position as sapindas, 424, 427 

anterior to religious principle, 438 a 
See Succession, 12, 20 


GUARDIAN. 

sovereign is, as parens patriw, 189 

order of relations entitled to be, ib. 

father loses his right over son given in adoption, ib. 

mother is of illegitimate child, T92 

entitled to custody of minor, 190 
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GUARDIAN — continued . 

• 

unless sh© has married again, 472 
result of change of religion, .190, 191 
when his acts bind his ward, 1?3 
extent of his own liability, 194 
See Minor. * 

GUDHAJA, 

one of the subsidiary sons, C3, 70 
HALFBLOOD, 

males of, postponed to those of whole blood, 482 — 484, 486— 4S8 
in case of succession after re- union, 502 • 

to woman’s estate, 576, {T7 7, 579 
where sisters suoceod to brothers, 454 , 

HALHED'S 

Gentoo Code, 32 

HEIR. See Debts ; Inheritance; Maintenance; Succession. 

HERMIT, 

fact of becoming, amounts to civil death* 422, 506, 517 , 

his secular property vests at once in his heirs, 50G 

special rules of succession to, ib. 

his religious property passes by custom, 364 

HINDU LAW, 

its nature and origin, 1 — 13 
Sanskrit writings not of universal authority, 2 
agrees substantially with actual usage, 3 
founded on customs earlier than Brahmanism, { 
later religious development, 11 
Brahmanism not the basis of communal, system, 8 
or law of inheritance, 9 
or practice of adoption, 10 * • 

has modified early usages, 12 

should be cautiously applied to non-Brahmanical tribes* 11, 13 
See Sources of Hindu Law ; Custom. 

HINDU WILLS ACT, 356a, 356b 

HUSBAND. See Adoption, 2, 3 Maintenance, 4, 7 ; Woman’s Estate, 5, 14 
IDIOT, * 

marriage of, improper but valid, 84 
See Exclusion, 2 

ILLEGITIMATE 

offspring of European, by what law bsund, 56 
mother is guardian of, 192 
entitled to maintenance, 374 
rights of, on partition, 399 

See Succession, 13, 18 

IMMORALITY. See Chastity ; Customary Law. 

IMMOVABLE PROPERTY. See Alienation, 3 ; Woman’s Estate, 14 

I ft PARTIBLE PROPERTY, 

where property is recognized as such, 50, 392, 393 

may be joint in other respect. g* 252 

liable for maintenance of other members, 382 

• a 
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IMPARTIBLE PROPERTY — continued. 

how dealt with on partition, 392, 393 
mode of descent, 461 

taken by senior widow or daughter, 468, 475 
eldest living daughter's son, 478 
See Alienation, 4 

INboNTINENOE. ‘ See Chastity. 

INFANT, 

in womb may be the object of a gift, 329 
lys right after a partition, 396 
will devest estate of inferior hoir, 422 
See Minor. * ' 

INHERITANCE. See Succession. 
estate of, how created, 335 
only applies to property held in severalty, 421 
each male heir becomes head of new stock, ib. 
descent alwaj s traced back to last male holder, ib. 

See Woman’s Estate. 
never in abeyance, 422,«4>16 

taken by person who is next of kin at death, ib. 

on his own merits, and not through another, 422, 455, 515 
never devested by after-born heir, 422, 516 

unless conceived before or adopted after death, ib. 
arises on civil death, 422, 506, 515 

INSANE. See Exclusion, 2 
ISSUE, 

sense in which it is used in this work, 248, note 
includes great-grandsons, 460, 488 

See Alienation ; Joint Family ; Succession, 12, 20 

JA G ANNATH^’S DIGEST, . 

„ coni] fating opinions on, 32 

represents Bengal opinion, ib. 

JAGH1RE 

is presumed to be an estate for life, 258, u 
JAINS, 

do not respect Vedas, or perform sraddah* 44 
secular cimwictor of adoption among, 93 
See Adoption^ 4, 6, 7 

law of inheritance not foupded on religious offerings, 439 
See Succession, 10 ; Woman's Estate, 6 

JATS. See fruNf ab. * 

JIMUTA VAHANA. See Daya Bhaoa. 

JOINT FAMILY: 

1. not limited to Aryan races, 8 

evolved from patriarchal family, 204 
or from polyandrous group, 205 

position of father as head of, differs from that of patriarch, 20 4 ( 

2, presumption in favour of union, 241, 261 

passes by survivorship, not succession, 243 
effect of representation,!#), 
difference under Bengal system, ib* 
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JOINT FAMILY—* 'cortfinued 

3. coparcenary a less extensive body than members of, 242 

bow constituted and limitfed, 244 

distance from common ancestor not the test, 245, 246 

obstructed and ui^obsructed property, 247, 

4. their property, 248 — 259 • 

See Property ; Sei^ 1 - acquisition. 
presumption that property is joint, *261 — 2G3 

5. mode of enjoyment — 'Malabar, Benares, Bengal, 264 

powers of manager, 265 * 

right of ordinary member, 265, 271 • 

to require account, 266 — 267 • 

to claim & share of ificome, 264, 266, 268 
special arrangement for share and account, 265, 269,J394 
G. all members must bo parties to transaction affecting, 270 
suits by one co-sharer against the others, ib. 
one may sue for special injury to himself, ib. 

cannot alter property without consent of others, 271 
may be a tenant of joint property, 272 

rent only payable by express agreement, ib. 

See Partition ; Re-uniot/L 

JOINT PROPERTY. See Property. 

JUDICIAL DECISIONS, 

at first followed the pandits, 38 
subsequent influence of the English Judges, ib. 
result of enquiring into actual usage, 39 
See Decrees. 

•KANINA, 

one of the subsidiary sons, 63, 70 
KARNAVIA in Malabar, his powers, 2* J 

KHOJAHS, . . 

customs of, 54 

KING. See Escheat ; Government ; Guardian. 

KRITA, * 

one of the subsidiary sons, 63, 73 
now obsolete, 74, 92 , 

KRITIUMA, 

form of adoption, prevails in Mithila, 1S1 » 

obsolete elsewhere, ib. 
resembles system in Jaffna, 187 
alleged reason for its continuance,^ 81 
description of, 182 
no fiction of new birth, 184 
adopted son must consent in life of adopter, li 
be an adult, ib. 

no restrictions as to choice except caste, 183, 184 
sister’s or daughter’s soir may be taken, 184 
bis rights of inheritance, 185, 186 
woman may adopt to herself, 186 
• not to her deceased husband, 99, 181 

no ceremonies essential, 187 

KSHBTRAJA, 

one of the subsidiary sons, 63, 66 
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DAM E. See Exclusion, 2 
LEPA, 

or divided offering, 424 
DEPER, 

* his capacity to adopt, 97 
See Exclusion, 2 

LEVIRATE. See Polyandry. 

DIMITATION, 

statute of, in case of adoption, 144 — 146, 557 
partition, 411 
alienation by widow, 558 
declaratory suit, ib . 

widow cannot sell estate to pay debts barred by, 543 
LUNATIC, 

marriage of, improper but valid, 84 
See Exclusion, 2 

• MADHAVA, 

author of Daya Vibhaga, 27 

MAIDEN, 

her property, 5C4, 566 
its devolution, (7/2 

MAINE, Sir H. S., 

cited, 2, 9, 38, 198, 199, 202, 234, 412, 438, 524 

MAINTENANCE, 

persons who are entitled to, 374 *• 

0 1. whether liability is independent of assets, 375 

chaBtity required in case of widow, 374, 380 
“Extent of widow's right, 375 — 377 

•*to alimony out of family house, *376 
to residence in family house, 388 
not bound to reside with husband's family, 381 

2. infant son entitled to, 375 

case of adult, who is unable to support himself, 378 

3. aged parents entitled to, 375 * 

4. wife can ©nly claim from husband, 3 75, 379 

bound to reside cvith him, 380 
unless for justifying cause, ib. 
her right to pledge his credit, ib . 
recult of her unchactity, ib. 

5. mode of estimating amount, 383 

when stridhanum deducted, ib. 
arrears awarded from demand, ib. 
whether coparcener can sue for, 382 
usually allotted only for life, 390 

6. is a charge on heir in possession, 382 

king or rajah liable for, ib. 
does not bind purchaser, 385 

unless notice of Hen created, 386 
what amounts* to lien, ib. 
debts take precedence of, 387 
7- husband cannot deprive wife or widow of, 389 
liability of donee or devisee for, ib. a 
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MALABAR TAR\yAD, 

polyandrous character of, 200, 205 
rule as to self -acquisitions, 21^ 
mo right to a partition, 215 » 

members have no right to an account, 261 
only entitled to nfaintenance, 271 
their consent necessary to a sale, 548 
succession through females, 440 
management in eldest male, ib . * 

his powers, 217 

MANAGEll. See Alienation ; Joint Family. 

MANU, 

authority and authorship, 20 
supposed ago, 21 

present version not the original, ib. 
inconsistencies and contradictions, 21, 82, 86 

MARA VERS. See Southern India. 

MAROOMAKATAYEM. See Malabar Tar wad. 

MARRIAGE, * 

1. usages set aside as immoral, 51 

anomalous state of early law, 57, 62 
See Polyandry ; Niyoua. 
early loosencfss of tie, 61 

2. eight forms, 75 

autiquity of disapproved forms, 76 
Rakshasa, Pisacha, Gandharva, i b. 

. Asura and Arsha forms of purchase, 77 

dow'ry originates in Sullca , ib. B 
origin of approved forms, 78 
all but Brahma and Asura obselgto, 79 
whether Gandharva survives ? ib, 
presumption as to form, ib. * * 

3. who may dispose of bride, 80 

4. who may intermarry ; forbidden affinities, 81 

exogamy and endogamy, ib. • 

• persons of different castes might marry formerly, 82 
now forbidden, 83 

capacity for marriages ; eunuchs, idiots, 84 

5. change of law as to ifolygamy, 85, 380 

second marriages and divorce of women, 86 » 
early Sanskrit law, 86 
non-Aryan usage, 87 , 

recent legislation, 472 

6. distinct from betrothal, 88 « 

betrothal not final ; remedy for uiouwu, it 
ceremonies which constitute a final, ib. 
is binding though irregular, 89 

how enforced ; custody of wife, ib m 

7. in general a bar to adoption, 123, 124 

notin Western India, 125 

S. its form determines devolution of a woman’s property, 576, 577 

MAYR, DR., 

cited, 205, 213, 419, 438, 445, 563, 564, 574 

mayukha, 

its age and authorship, 28 


84 
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MAYUKHA — continued 

* 

paramount in Guzerat and Island of Bombay, 28 
doctrine of, as to descent of stridhanum, 529, 530, 531 

Mclennan, mb., 

cited 57, 59, 60, 69, 76, 81, 205, 488 
MfiMON CUTCIIEES, 

* customs of, 54 * 

MENDICANT, religious. See Hermit. 

MESNE PROFITS, 

when allowed on partition, 394 * 

MINOR, 

1 . different periods of minority, 98, 1 88 

now fixed by statute, 188 
capacity of, to adopt, 98, 102 
See Adoption, 7 

custody of, vests in guardian, 190 

effect of change of religion of guardian, 190 

of minor, 191 

2. his contracts, 193 

bind those who deal with him, ib . 
equities on setting aside, ib. 
decrees against, when binding, 191 
See Guardian ; Court of Wards. 
unable to make a will, 338 a 
may take under will, 358 
bound by partition if fairly made, 400 
when he may claim a partition, ib. 
entitled to maintenance, 375, 378 

MIRASIDARS,* 

represent Village Community in Madras, 19S 
theiv ^privileges, ib. 

MITAKSHARA, 

its ago and authorship, 26 
extent of its authority, 26, 28 
principles of law of succession undej*, 433 
its doctrine as to stridhanum examined, 524 

MITHILA, 

. extent of district ; authorities which govern it, 29 
MITRA MISRA, 

author of •Viramitrodaya,* 28 

MORTGAGE. See Alienation; Woman’s Estate, 3, 4, 6 
MOTHER, 

her rights as guardian of legitimate child, 189 
lost by marri&ge, ib» 

or by conversion, 190 
as guardian of illegitimate child, 192 
adopted son succeeds to her property, 115 

whether he inherits^to her family ? 149 — 156 
See Partition, 2*, 9 ; SuccKssiqN, 9, 17; Woman's Estate, 2, 3 

MOVABLE PROPERTY, jSee Alienation, 3 ; Woman's Estate, 6, 14 
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MUHAMMEDANJSM. See Convert. 

NAIRS, 

polyandry among, 58, 205 
village communities unknown Among, 200 
their system oxcludesjiatrinrchal familv. 205 
Seo Malabar. 

NANDA PANDIT A, * 

author of Dattaka Mimamsa, 30 

NARADA, 

his supposed age, and modern tone, 23 t 
ivork founded* on early edition of Mann, ift. 

NATRA, 

or second marriage of widows, 87 
NECESSITY. See Alienation, 5 ; Woman’s Estate, 6 
NEPHEWS. See Succession, 1,19. 

NILAKANTHA, 

author of Mayukhn, 28 
NISHADA, 

one of the subsidiary sons, 63, 71 
NIYOGA, 

nature and origin of, 65 — 67 

the leviratv only a single instance, 67 

rules and restrictions, ib. , 

not a survival of polyandry, 68 

differs from marriage with brother’s widow, 69 

analogy between and adoption, ?06, 107, 111 

its influence in forwarding widow’s succe^siyn, 44S 

OBSTRUCTED PROPERTY, 
meaning of the term, 247 
heir to, has only a contingent interost. 24 S * 

ONLY SON. Seo Adoption, 7 
Oudh Taluqdahs, 

orissa; 

stated to be governed by Bengal law, 11 • 

OUTCAST. See Exclusion, 2 
PANDAYA PRINCES, 
legend of the, 60 

PANDITS, 

their influence in adding to customary rules, 12 
responsible for the early decision^ on law, 38 
helped to develop the written law, ib. 

PARASAVA, 

one of the subsidiary sons, 63 
PARENTS, 

entitled to be maintained when aged, 375 
See Succession* 17, 20, 
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PARTITION, 

’ l . unknown in Malabar and Canara, 215 
originates from self-acquisition, »216 
fostered by Brahmans, ib. , 

gradual progress of right, 217 

2. originally none*during life of father, ib . * 

* or mother, 238 

finally allowed by Benares law, 217, 210, 220, 305 
not in Bengal during father’s life, 2 21, 395 
allowed during life of mother, 222 

3. all coparcenary property is subject to, 391 

ancestral movable property liable, ib. 
things indivisible, how dealt with, 392 , 

property descendible to ono member, not liable, 393 

‘its income and savings when partible, ib. 
may be taken into a partition, ib. 
mode of calculating amount, 39-1 
mesne profits, when allowed, ib. 

4. all coparceners may sue for, 395 
male issue under Mitakshara, ib. 

unless irnmediate^fineestor still alive, 307 
not in Bengal, 395 

right of sons born after partition, 390 
passes by representation, 397 

difference of Bengal law, 398 
illegitimate ( sona of higher classes not entitled, 399 
otho* wifce among JSudrns, ib. 

5. minority or absence not a bai-, 400 

may bo opened up if unfair, ib. 
minejr can only sue for on special grounds, ib. 

6. rights of women to, under early law, 401 

obsolete in Southern India, 402, 400 
stand higher in Bengal, 403 

7. wife tannot demand from husband, 401 

her share on ‘partition by bjm, 40 1 — 403 
hnmarried daughter’s share, 401 

• now reduced to marriage and maintenance, 406 
daughters cannot claim partition of mother’s property, 406 
effect of between several daughters, coheiresses, 475 * 

8. widow not entitled to share in Southern India, 402 

whether in Bombay, doubtful, ib. 
even without sons entitled in Bfeuares, ib. 
v otherwise in Bengal, 403 

unless husband without issue, ib. 
effect of between several widows, coheiresses, 469 

9. mother not entitled to share in Southern India. 402 

iier rights in Benares and Bombay, 402 

^stepmother only excluded in Bengal, 402, 403 
in Bengal cannot enforce partition, 403 

when entitled on partition by otliers, ib. 
what amount of share, 404 

only out of husband’s property, 405 
rights of grandmother, 404 
great- grandmother, 404 

10. strangers cannot sue for, 407 * 

may compel their transferor to divide, ib. 

11. disqualified heirs nbt entitled to share, 408 

their issue may sue, ify, 

effect of removal of disability, ib. ^ 

12. ^pult of fraud in barring right, 409 * « 
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PARTITION — continued. 

13. direction forbidding or postponing invalid, 410 

compelling, how far 'legal, 41G 
agreement against, hbw far effectual, ib. 
lapse of timg when a bar, 411 

14. shares must be equal, 412 

principle of representation, 397 
special grounds of proference # obsoleto, 412 
unequal distribution of self-acquired property, 413 m 

by father in Bengal, 414, 415 * 

15. may be by some members only, 416 

all should bo made parties, ib. 

16. should embrace all the jltoperty, 417 

unless indivisible or out of jurisdiction, ib. 
presumed to be complete, ib. 

portions loft undivided or overlooked, ib. 
when distribution will be opened up, ib. 

17. circumstances which evidence a, 418 

writing unnecessary, lb. 
intention essential, ib. 

partial severance of coparcenary interest, 417 
complete severance of interest, but not of property, 418 
result ns to property left undivided, 417, 418 

18. property taken by a woman under, is liable to usual restrictions on 

woman's estate, 535 
unless special provision to contrary, ib. 

See Reunion, 1 

1* A RYAN A CHAD DU A, 

wlmt it is, 425, 497 • 

is the link between agnates and cognates in Bengal, 42o 

BAT, 

or second marriage of widows, 87 
P ATRI ARC U AL FAMILY, 

its origin and definition, 203 
one of the earliest forms, 202 
excluded by Nair system, 205 
may be evolved from polyandrous family, ib. 
authority of father in. 203 • 
titonsition from to Joint family, 204 
cases in which it is chocked, 201 

PAUNARBIIAYA, 

one of the subsidiary sons, 03, 70 

PAYMENT, 

of debt must bo proved, 305, 549 

PERPETUITIES, 

English law of, not applicable to India, 354 
creating estate unknown to Hindfa law, void, tb. 
for religious purposes lawful, 361 

PIN DA, 

or funeral cake, 424 

PISACHA, • 

a form of marriage, 75, 7G, 79 



670 


INDEX. 


POLYANDRY, 

supposed to account for facts in marriage law, 57 
its existence among non- Aryan races, 58 
doubts as to its prevalence among Aryans, 59 
evidence of ,ifc among early writers, CO 
not to be confounded with sexual license, Gi 
' the levirate noii to survival of, 62, 68 

not the reason for marriage with brother’s widov*, 69 
its connection with origin of property, 205 
its influence on position of women in family, 440 
POLYGAMY, 

not the universal or original law, 85 

now absolutely at discretion of husband, 85, 380 

POSSESSION See A tarnation, 12 ; Gift. 

POSTHUMOUS SON, 

boy adopted after death is not, 178 
See Infant. 

PRAJAPATI, 

* a form of marriage, 75, fs 

PRECEPTOR, 

his right of succession, 501 
PRESUMPTION, ^ • 

in favour of adoption, 140 
family union, 241, 261 
joint property, 261 — 263 
against reunion, 420 

payment of a debt, 549 

PRIMOGENITURE, 

* depends on usage or nature of estate, 49 
line pf,dosoent by, 461 
arises from actual seniority, ib. 

PROBATE and Administration Act, 356c 

PROPERTY, 

1. early law of, 195 — 240 

corporate character of, 195 # « 

three forms which it assumes, 196 
Mr. McLenna%’s view of its history, 205 
transition from communal to individual, 206 — 208 
Sanskrit writers tak6 it up as held by family, 209—211 

2. different theories as ito ownership by birth ; Benares law, 225 — 227 

‘ * Bengal law, 232, 325 

obstructed and unobstructed property, 247 

3. joint property is of three kinds, 248 — 251 

ancestral property, what is, 248 

obtained by partition, gift or devise, 249 
formerly lost and recovered, 259 
jointly acquired, 250 
thrown into common stock, 251 
impartible estates, 252 

See Alienation j Joixt Family; Partition; Self-Acquisition, 
PROSTITUTION, 

how far^ecognized, 51, 180 
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PUBLIC POLIC.y. See Customary Law. 

PUNJAB, 

failure of Brahmanism in, 8 \ 

religious doctrine not an element in law, ib. 

secular character of adoption, 10, 98 

of law of succession, 439 

Village Communities in ; ♦their three forms, 8, 197 
right of pre-emption among villagers, 5110 
to forbid alienatftms, 209 
second marriage of women allowed, 87 
restricted rights of female heirs, 522 

See Adoption, 4, 6, 7, .9 13 ; Succession, G, 10, 11 

PUPIL, 

his right of succession, 504 

PURCHASER. See Alienation ; Maintenance, 0; Partition, 10 
PUTRIKA PUTRA, 

one of the subsidiary sons, G3, 72, 477 
RAKSHASA, 

a form of marriage, 75, 7G, 79 

RELIGIOUS ENDOWMENT, 

1. favoured by Hindu law, 359 

instances of, in wills, 3G0 

made by holders of a woman’s estate, 542 

not forbidden by law against superstitious uses or perpetuities, 3G1 

2. property of, must be vested in trustee, 3G2 

trust irrevocable if perfectly created, 3G5 

not where donor retains control over fund, 363 
may be a benoficial ownersfiiji subject to trust, ib. 
or absolute transfer of entire interest, 

3. devolution of trust by terms of grant or usage, 364 • 

. donor or heirs may be trustee, 3G2, 3G4 

female may be, 364 
management by turns, ib. 
where failure of succession, 365 
powers of trustee, 363 

cannot sell his office, 364 

4. *trust void, whore only colourable, 361 

supervision of founder, 365 
enforced *by suit, ib. 
failure of its objects, ib. 

RELIGIOUS PRINCIPLE, 

not the original basis of Hindu law, 5 

mode in which it grew up, ib. 

not the basis of the law of adoption, 10, 93 

whether required as a motive for adoption, 107, 112 — 114 
regulates Bengal law of succession, 423 — 432, 436 
not the law of the Mitakshara, 433 — 437 
nor the early law, 438, 439 
# nor that of the Punjab, or Jains, 439 

its effect in restricting inherited estate of female, 522 

REPRESENTATION, 

how far it extends, 244, 397, 398 
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RESTITUTION, 

of conjugal rights, 89 
RETNAKAllA, 

its authority in Mithila, 29 
REUNION, 

1. who may re-unite, 419 

what amounts to, -^20 
its effect, ib. 

presumption* is against, ib. 

2. succession after a, 502 — .503 

right of son or brothers, 502 
sister, 453, 502 

how reconciled with Bennres law, 503 
REVERSIONER, 

after woman’s estate has only a contingent interest, 479, 530 
effect of his consent to her acts, 540 
his remedies against her acts, 555 — 558 
declaratory suits by, 550 

may sue, though not next in succession, 558n. 

KIWAZ-I-AM, 

its value as a record of usage, 42 
SAnODHA, 

one of the subsidiary sons, 03, 70 
SAKULYA. See Succession, 3 , *4, 21, 22 
SALE. See Alienation ; Woman’s Estate, 3, 4, 0 
SAMANODAKA. See Succession, 1, 4, 21 
SAriNDA. See Succession, 1, 4, 22 
SAJtASVATI VILAS A, 

its authority in Southern India, 27 
SAUDAYIKA. F-eo Woman’s Estate, 13, 14 
SAVINGS, 

right of holder of impartible property to, 258 
their descent, ib. 

are not partible during his life, 893 % 

made by holder of a woman’s estate, 537 — 540 
follow the nature of £he estate, whether ancestral, ^48 
or stridhanum, 5G1 
SCHOtLS OP LAW, 

only t\f*> really oxist, 33P t 
causes of difference in law, 34 

See Daya Bhaoa ; Malabar ; Mitakshaba j Mithila j Punjab 
Western India ; Southern India. 

SECOND MARRIAGES. See Marriage, 5 

SELF-ACQUISITION, “ 

1. unknown to patriarchal family, 203 — 212 
its origin and growth, 212 
originally not favoured, 213 
only conferred right to double share, 213 
not unlimited power of alienation, 214 
^ See Alienation, 2, 3 ; Partition, 14 
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. SELP-ACQ0IS11\LON — continued. 

2. must be without detriment to family property, 213, 254, 257 

gains science, 213, 2S^5 

effect of education or maintenance from joint funds, 255, 256 
estates conferred by government, 258 . 
savings from impartible estate, %b. 
recovery ^of ancestral property, 259 
its result to jrecoverer, ib. • 

3. acquisitions partly Aided by joint funds, 200 

double share in Bengal* ib. * 

4. onus of proof, where property is claimed as, 201 • 

conflictingylecisions, 2^62 • 

how reconcilable, 203 

5. passes to widow of undivided member undfr Mitakshara, 451 

0. female taking by inheritance from male is restricted in her powers 
over, 552 

except among Jains, ib . 

SIKHS. See Punjab. 

SISTER. See Reunion, 2; Succession, 11, 23 * Woman’s Estate, 3 

SISTER’S SON, 

his rights as a bandhu, 490 — 492 

position as i*n heir in Hengal, 495 
See Adoption, 0 ; Kritrima. 

SLAVE, 

special rights of father over son by a, 71 

meaning of, in reference to«i! legitim ate son of a Sudra, 463 
now abolished by Act V of 1843, \b. 

SMRIT1S, 

date nnascertainable, 15 

distinction between tfruti and Smrili, 16 • • , 

include prose and verse works ; former generally oarliqy, 16 — 19 
nuture origin of Sutras ; their period, 17 s 
relative antiquity, 18 
works included in Dharrna-Ss stras, 19 

See JManu ; Yajnavalkya ; Narapa, 20—23 
secondary redactions oP verse treatises, 24 
alf assumed to be of equal authority, 25 
not necessarily applicable to ull Hindus, 11 

SMRITI CHANDR1KA, 

its age, authorship, and authority, 27 


SONS, 

anomalous state of early family law, 57, 62 
various sorts of sons j table of their order, 63 
necessity for a son, 64 

owner of mother was father of ch*id, 62, G5 
the kshetrnja or son begotten on the wife, 66 
the gudhaja, kanina , sahodha and paunarbhavu, 70 
the son of a concubine, 71, 463, 464 
the son of an appointed daughter. 72, 477 
all but legitimate and adopted now obsolete, 74, 92 
See Adoption ; Alienation, 2 * ; Debts, 1 ; Njyog*' ; 
2. 4, 14 ; Polyandry ; Succession, 1, 12 


Partition, 


85 
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SOURCES OF HINDU LAW, 
authorities referred to, 14 

See Smritis, 15 — 24; Commentators 25 — 32; Judicial Decisions, 
38, 39,; Schools of Law, *33 — 37 ; Custom, 1 40 — 56 

SOUTHERN INDIA, . 

4 law of Smritis* not binding on all tribes, 2, 11, 44 
Aryans and Brahmans of secondary influence, 6* 

* village communities in, 8 * 198 f 

governed by Mifcahsharn, 26 

other authorities of local origin, 27 
evidenced of polyandry, 50 
sale of wives and daughters, 61 
Asura marriage still prevails, 79 
exogatrfy and endogamy exist, 81 
second marriage and divorce, 86 
secular character of adoption, 93 
See Adoption, 3, 4 

SOVEREIGN. See E.scheat ; Guardian. 

J8RI KRISHNA TERKAL ANKARA, 

author of Daya-krahma-sungraba, 31 

SRUTI AND SMRITI, 

distinction, between 16 

STEP-CHIL.DREN. Sbe Half-Blood. 

STEP-SJ OTHER, 

her right to ITe a guardian, 189 
does not succeed to step-son, 481 
her rights on a partition, 402 

STRANGER, 

• ' his right to compel Repartition, 407 
t * o S, succession, 504 

STRIDHANUM? 

adopted son succeeds to, 155 
when deducted from maintenance, 383 
devise of, by married woman, 338 a 
See Woman’s Estate. 


STUDENT, € 

succession to property of professed, 506 
jevhen excluded from inheritance, 517 


SUCCESSION, 

Principles of 'in case of Males, 421 — 439 
See Inheritance. 

1. Bengal Law, founded on religious offerings, 423 
three sorts of offerings, 424 

sapiudas, sakulyas, samanodakas, ib. 
theory of relationship Hy offerings, ib . 
how applied to females, 426 
diagram explaining system, 427 
' 2. application of system to bandhus or cognates, 425 
definition of term, 
bandhus ex e&parte paternd^4i2% 
maternd , 429 
enumeration not exhaustive, 430 
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SUCCESSION — continued. 

3. rules for precedence of heirs, 432 

cognates and agnates mixed together, ib. 

4. Mitalcshara ignores religions principle, 433 

“ sapinda” denotes affinity, 434 „ 

includes snkuTyas, 435 
tests heirship by nearyess in male line, 436 
cognates come in after agnates, iit. 
bandhus have no relation to offerings, 437 
three sorts rank by affinity, ib. * 

females included in Bombay, ib. # 

5. Early Law . Inheritance and duty of quaking offerings went by 

affinity, 438 m 

followed analogy of copartnership, 438 a » 

why direct lino ceased with great-grandson, ib. 
cognates originally not heirs, 438 

their offerings carried no right of heirship, 439 
how their claim arose, tb. 

6. Punjab, Sikhs, and Jains conform to Mitakshara, ib. 

religious principle unknown, ib. 

Principles of in case of Females , 440 — 459 * 

7. rights of women in polyandrous families, 440 

in early joint family, ib. 
originally not heirs, ib. 
only under*special text, ib. 

except in Western India, 452, 454 j * 
their right ns heirH aroso from clgim to maintenance, 441 
in Western India do not lose their rights by marriage, 454 

8. daughter at first inherited- as appointed, 442 

afterwards on principle of consanguinity, ib. 
religious grounds subsequent, 413 

different principles of precedence, ib. 

9. mother and grandmother, ‘444* 

different grounds of claim, ib. * * 

10. widow recognized more recently as heir, 445 

at first only entitled to maintenance, 446 
property set aside for this, 447 , 

influence of the niyoga, 448 
only inherits to separate estate, 449 
except in Bengal, 450 

and sometime# in Punjab and among Jains, 449 
takes it even in undivided family, 451 
reasons subsequently given for her succession, 452 
ouly inherits to property left by her husband, tb. 

except in Western India, ib.' 
not in place of a disqualified husband, 5l4 
partially or wholly excluded in Pdnjab, 452 

11. sister has no religious efficacy, 453 

not an heir by express texts, ib. 
admitted as suoh iu Bombay, 454, 501 
also half sister, ib. 
take equally inter se., 454 J 
excluded iu Bengal, 455 

and by Benares authpritieg, 455a 
and in Punjab, 456 
recently admitted in Madras, 457 

discussion of the decision, 458, 459 
her rights after a re- union, 1 502 
Order of, 460—- 506 
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SUCCESSION — continued. 

12. issue includes grandsons and great-grandsons, 460 

all take at oneo, and why, ib. ' 

tlieir rights, where property ib impartible, 461 

13. illegitimate so^is of higher classes are ry>t heirs, 462 

may inherit when Sudras, ib. 

whether mother must be a slave, ^63 t 

* connection mush be lawful, 464 

probably continuous, ib. * 
extent of his tights where other heirs, 465, — 466 
whether he excludes widow ib. 
do not inherit to collaterals, 467 

may to mother, or each n£hor, ib. 1 

14. widow 7 ; where several all take jointly, 468 

senior takes impartible property, ib. 

manages the whole, ib. 
they cannot effect partition, 460 

except as matter of convenience, 16 . 
have a right to separate enjoyment, ib. 
chastity essential to vesting of estate, 470, 509 
want of. does frot devest it, 470, 471 
second marriage now lawful, 472 
what rights forfeited by it, ib. 

15. daughter sometimes excluded by custom, 473 

by incontinence or physical defect, ib. 
only inheres to her own father, ib. 

except in Wcsteln India, 501 
order of precedence where several, 474 

take jointly, except in Bombay, 475 ' 

no right to partition,* ?&. 
eldest takes impartible property, ib. 

10. Daughter’s son, reason for hy» position as heir, 477 
never takes till after all admissible daughters, 478 
supposed exception in Bengal, 470, 478 
• several take per capita , 478 

^.eldest of all takes impartible property, rb. 
has no vosted yiterost before death, 479 
is a new stock of decent, ib. # 

daughter’s grandson, or daughter’s daughter not an heir, ib. 

17. parents, difference as to their priority, 480 

mother excluded by incontinence, 48} 
not by second marriage, ib . 
step-mother noj* entitled, ib. 

18. brothers, whole before half-blood, 482, 502 

* even in Bengal, when'undivided, 483 
undivided before divided, ib. 
illegitimate succeed Vo each other, ib. 

19. nephews never take where there are brothers, 484 

except under Mayukha, where those of the whole take before 
brothers of half-blood, 482, 484 
sons of brother who has taken, represent him, 484 
and take per stirpes, 485 
take on their own account per capita , ib. 
have no vested interest, ib . 

under Vayukha share wi£h brothers, 484 
after-born will not*devest estate, 485 
grand-nephews succeed in default of nephews, 486 
same rules of precedence as ’brothers, 484, 486 

20. grandfather's and great-grandfather’s line, 488 
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precedence as between parents, 488. 
followed their issue, ib. 

21. sakulyas and samanoda^s undei* Benares law, 489 

priority between ascondants and descendants, Jib. 

22. handling under Mitaksliara follow all the* above, 430, 490 

others iso under Bengal law, 432, 495 • 

right of«sistor’s s»n as such,|490 — 492, 515 
grand-uncle’s daughter’s ^on, 493 
precedence of, under Mitakshara, 49^4 
iDaya Bhaga, 495 

their priority in Bengal ns regards sapindas, 490 
m m sAknlyns, 498 

eor parte niatem* 1., their position in Bengal, 500 

23. Bombay law peculiar in admitting female| heirs, 501* 

case of sister and step-sister, ib. 
widow of male who lias not taken, ib. 
daughter and niece, ib. 

24. of pupil or preceptor, 504 

fellow trader or king, 504, 505 

See Escheat ; Exclusion ; ^Hermit ; He uniox, 2 •, Woman’s 
Estate. 


SUDRAS. 


supposed to be tlie aborigines, 82 
marriages of with higher castes, ib. 

Apuira marriage practised by, 79 # 

See Adoption, 0, 9, 12; Paktitmon, 4; Succession, 13 

SUL.KA. See^MAURiAGE, 2; Woman’s Estate, 13, 15 

SUPERSTITIOUS USES. 

trusts for lawful, 301 

See Religious Endowment. # 

SURRENDER, 

by Hindu widow to next heir, 540, 547 


SURVIVORSHIP. 

not succession, prevails in joint family, 243~ 
bet^feen adopted and after-born sou, 158 
takes precedence over claims of creditor, 284 — 288 
of donee or devisee, 318, 315 
right to a share passes by under Mitaksliara, 3 nf7 

SUTRAS, . * 

their nature and origin ; probable period, 17 
in general earlier than works in verso, 19 • 

their relative antiquity, 18 
SWAYAMDATTA, 

on© of th© subsidiary adopted sons, 03, 73 
now obsolete, 74, 92 

TESTAMENTARY POWER, See Wills. 
THESAWALEME, 

its valuo as evidence of TamiV usage, 42 
TIRHUT. See Mithila. 

TODAS. 

polyandry among, 58, 205 
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TRADER, 

hii# right as heir to fellow-trader, 504 
TRUST, 

woman’s estate is not held as a, 536, 537 

See Biswami ; Religious Endowment ; Wills, 6, 7 

UNDIVIDED FAMILY. See Joint Family ; Patriarchal Family. 
UNOBSTRUCTED PROPERTY, , 
explanation of term, 347 
heir to, lias a vested interest, 348 

UPANAYANA, " 

what it is, and time for performing, 1-2 
a bar to adoption, 123, 124 

unless (perhaps) in case of relations, 124 
and in Western India, 125 
not in Kritrima form, 183 

YACHESPATI MIS*R A . 

author of Vivada and Vynvahara Chiutamani, 29 
1 PA2ADBAJA, 

author of Vyavahara Nirnayn, 27 
VASISHTA, 

relative age of, IS, 19, 21 

«■ i 

VICE. See Exclusion, 2 , 

VIJNANESWARA. See Mitaksiiara. 

VILLAGE COMMUNITIES. 

uot limited to Aryan races, 8 
three forms of, in the Punjab, 197 
still traceable in Souther^ India, 198 
fiction, of copimon descent, 199 

extinct in Bengal, Western and Central India, 198 

never existed among Nairs or Hill tribes, 200 

not necessarily connected with polyandry, 206 

their rise and dissolution, 207 * 

right of members to forbid alienation, 209 

enforce pre-emption, 210 

YIRAMITRODAYA^ 

age, authorship, and authority, 28 
VIVADA BHANGAKVANA. See Jagannatha. 

VIVADA CHANDRA, 

its authority iu Mifchila, 29 
VIVADA CHINTAMANI, 

age, authorship, and authority, it. 

VIVADARNAVA SETU, 

Halhed’s Gentoo Code, 32 

VYAVAHARA CHINTAMANI, 
age and authorship, 29 * 

VYAVAHARA NIRNAYA, 

its authority in Southern India, 27 
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WABD. See Court _of Wards; Guardian ; Minor. 

WASTE, 

by heiress in. possession, wha£ amounts to, 555 
may be restrained at suit of reversioner, ib 
not a forfeiture of bar estate, ib. 
may result in her dispossession, ib. 

WESTERN IJfDIA, * # 

evidence of customary ?aw, 39 
works of authority, 28 • 

distinctive doctrines ; rights of females, 3G, 437, 452 — 4*54, 473, 501 
adoption by widows, 37, 99, 115 • 

A sura marriages t , ecognisod*79 

^ divorce and widow marriage allowed, 87 I • * 

secular character of adoption, 93 * 

See Adoption, G, 7, 12 j Succession, 7, 10, 11, 19 

WHOLE BLOOD. See Half Blood. 

WIDOW, 

formerly allowed to remarry, 8G 
also by local usage, 87 
now by statute, 472 

excluded from succession as a daughter, 4*t3, 474 

See Adoption^ 3, 4, G, 15; Maintenance, 1, 7 ; Partition, 8 ; 
Succession, 10, 13, 14; Woman’s Estate. • 

WIDOWER. Seo Adoption, 2 

WIFE. See Adoption, 2, 5 ; Kiutejma ; Maintenance, 4, 7 ; Marriage ; 
Partition, 7 ; Will 3 ; Woman’s Estate. 

WILLS, 

1. originally unknown, 33G . • • 

not specially favoured by English Jpdyes, ib. 
originated from Brahmanical influence, 337, 3GO 

2. their progress in Bengal, 338 

Southern India, 339 — 340 

finally established by IMvy Council, 341 — 342 
effect of their decision , 343 
and High Court, 345 
Bombay, 34G 

3?. testamentary powtfr of minor or marrie^L woman, 338 a 

4. whether power of devise the same as that of gif^, 339, 342, 345, 347 

does n^JTprevail against survivorship, — 349 

absolute in Bengal, 353 , 

except as to rights of maintenance, >*389 

5. devise with gift over, 351 • * 

donee rauBt be in existence at death, 355 
Quaere effect of Hindu Wills Act, 356 a 356b 

Probate and Administration Act, 356c 

6. trust for successive persons valid, 353 

provided purposes are legal, ^nd donees capable of taking, 355 

7. estate unknown to Hindu law invalid, 354 

estate tail illegal, 354 
trust for accumulation, 3S6 
unlawful conditions of tenure 356, 410 
postponement of estate, ib. 
estate left in abeyance, ib.* 

8. heir takes what is not validly devised, 355, 357 
how disinhein‘ted, 357 
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9. will may be oral, 3]57 

except in cases under Hindu ^ills Act, 357 
no special form necessary, 357 
how re voiced, ib. 

10. constructicn according 1 to intention, ih. 

. what creates estate of inheritance, 'ib. • 

when vague -or illegal' disposition, ibs 

11. possession not .necessary, 358 

idiot, infant, or disqualified licir may take, ib. 

WOMAN’S ESTATE, 

in property! inherit l from Males, 518 — 5G1 • 

1. different meanings of slridhainirn in Mitakshara and Daya Bhaga, 

518, 524, 508 

2. two qualities of estate inherited from a male, 519 

scanty authority in early writers, 520 
origin of restrictions on alienation, 521, 522 
dependent/ condition of women, 521 
influence of religious principle, 522 

3. restrictions apply to all female heirs, 523 

larger rights of widow among Jains, 552 
text of Mitakshara examined, 524 

held not to apply to estate of widow, 525 — 527 
or .of mother or grandmother, ib. 
or '.,f daughters, 5 20 

except ii. Both hay, 527 — 528 
sisters take absolutely in Bombay, 529, 530 
share on partition subject to same limitations, 535 
where express powers of alienation are given, 535, 540 

4. nature of woman’s estate ; she is not a trustee, 530 — 537 

her general powers, 536 

at its in excess invalid, ib. 

bind her own life estate, 544 
nas full power of enjoyment, 537 

^ertay not waste or endanger estate, ib. 
represents estate, 550, 559 

reversiouors bound by decree or Statute of Limitations which 
binds her interest, ib. 
unless decree fraudulent, %b. 
effect of declaratory decree against 559 

5. accumulations made by husband follow his estate, 538 

after his death aaad before delivery to her, ib. ^ 

, by window herself are accretions, to estate, 539 
unless kept apart by her, ib. 

* or mere cash balances, ib. 

where she has received power to appropriate profits, 640 
there descent to heirs of husband or of herself, 539, 540 

6. her power of disposition, 536 

for religious or charitable purposes, 542 
family ceremonies, 542, 543 
husband’s debts ; maintenance, 543 
necessary purposes, 544 
arrears of government revenue, 545 

effect of her extravagance or mismanagement, ib. 
may sell part of estate, though possible to borrow, ib. 
must wait for necessity, or pressure, 543, 545 
must profess to bind estate and not merely herself, 545 a 
no larger power of over self-acquisitions inherited, 652 
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WOMAN’S ESTATE — continued. 

except among»Jains, 55*2 
nor over.moveable prope^jfy, 553 • 

unless perhaps in, Western and Southern India, jmd in Miihila, 
5o3 4 c 

7. consent of reversioners rentiers transaction valid, 54 G 

whoso cogent necossary^aml sufficient, 540,547 
m* in Malabar, 54& • 

how evidenced, ib? 

8 . onus of proof whore her rfhts are dispute*?, 549 

e\ itlence to establish their validity, i b. • 

9 effect of execution for personal debt of heire&s, 550 
for debt biudiug estate, ib. 

suit must be framed with that view, 
for debt of last male holder, 551 

where decree obtained against him, ib. 
heiress sued as ropi osonting him, i 

10. remedies against wrongful acts, 554 
only reversioners can sue, ib. 

to restrain waste, 555 

what amounts to waste, ib. 
result of suit, ib. 

none for acts of stranger, ib. m 

11 . declaratory suits to ascertain titlo^to succeed not allowed, 556 

to set usiito adoption, 557 

or alienation, 558 # 

are at discretion of Court, 557 • 

nofc allowed unless refusal would injure plaintiff, 558 
nor for collateral purposes, 557 
their effect in binding thinl # parl ies, 559 
statute of liniitation in case of, 558 

12. equities on setting aside yets *>f heiress, 5G0 
none where her act wholly invalid, il h 
where sale in excess of necessity, i b. 

made unnecessarily to pay off mortgage, 5(?1 * * 

13. principles of descent of property inherited by u wdlBnn, where she 

takes limited interest , 523 — 527 • 

• dispute founded on text of Mitakslmra, 524 — 525 
where sho takes absolute interest, 531 
propei ty not inherited from n\ples y 502 — 581 
I4* # origin and growth 0 >f her peculiar propqfty, 5G3 
early texts defining it, 565 • 

origin arid meanings of sulkn, 77, 5G4, 3K5G 

property inherited or devised. 5G£b 569 • 

docs not involve idea of being at her oxuJusive disposal, 568 
meanings of Yautaka, Ay an taka, aifd Saudayikn^GOP 
purchases with, and savings of, follow character of fund, ib . 

15. power of disposition over it, 568—571 
absolute over snuduj'ika, 569 

except land given by husband, 571 
and over property inherited from a female. 569 
and over all her property after husband's death, 570 
and over property acquired by her as widow, ib. 
subject to husband’s control in other cases, ib. 
but not to that of any other person, ib. 
lapses to him by ber death, ib. 
restricted in case of laud ^ivon by husband, 571 
unless express powers of alienation, ib. 
power of husband to appropriate, 509, 570 
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creditors dannot seize it, 569 r 
extent of woman’s liability for her debts, 569 
16. principles upon which it passes, 67 2, 573, 575 
** case of a maiden’B property, 572 

desgent' of Sulka by Benares law, 77, 574 
different rule in Bengal, 579„ 4 

of Yautaka t*y Benafia law, e 675, 676 
in Bengal, 577 1 f 

of gifts subsequent ai«d the husband's gifts, 576 
according to the Mitakshara, it. 

, the other Benares writers, ib. 
the Bengal writers, 579 ' „ 

of papperty received from a father, 580 
according to Benares school, 576 
of property not otherwise provided for, 576, 581 
only makes one descent as stridkanum, 581 “ 
how it passes on second descent, ib. 
r „ doctrine of Mayukha, ib. 

WRITING, 

"" not necessary in case of adoption, 100, 140 # ‘ 

alienation, 335 
wills, 857 

ljeraami transactions, 367 
( partition, 418 

YAJNAVALKYA, ' * 

age and authorship, 22 
YAUTAKA. Bee Woman's Estate, 13, 15 

ZEMINDARY. See Alienation, 4; Impartible Property; Primogeniture, 
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